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MEMORANDUM
l. Introduction

The National Association for the &dncement of MultijurisdictioPracticeNAAMJIP)
continues itcampaigrfor lawyers who are admitted to practice law in certain cdwtsannot
gain admission to other courts without taking an additional bar ekam.not aware of any
complete accounting of NAAMJP&xtensivditigation through the years, but the organization
has fought its campaign in courts across the United States. The Defendants cautdeed f
NAAMJP lawsuits challenging attorney admission rulésen this Judghas had the
responsibility to preside over one such cad8AMJP v. Castille66 F.Supp. 3d 633 (E.D. Pa.
Dec. 11, 2014)aff'd, 2015 WL 5024222 (3d Cir. Aug. 26, 2015). To my knowledge, in none of
these cases has NARNIP been successful. | mention this history only to put this case in context,
and not in criticism of NAAMJP for pursuing its cause.

In the present action, NAAMJP and several of itsniners have filed a challenge against

the judges of the Federal District Court for the DiswidNew Jersey. Plaintiffs allege that the
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New Jersey District Court’s rule governing the admission of lawyers totih®s bar violates
federal statutory andonstitutional rules.

The rules governing attorney admissions are quickly evolving, and theygeetdo a
great deal of public debate. | recognize the importance of admissions rulasytattorneys.
Nonetheless, for the reasons discussed béldeny the legal relief that Plaintiffs seek.

Il. Factual and ProcedurBhckground

NAAMJP is anorganization “engaged in interstate commerce and advocacy throughout
the United States for the purpose of improving the legal profession, by petitionadpi@sion
on motion in the dwindling minority of jurisdictions that have not yet adopted the AVA’s
recommendations for reciprocal admission for all lawyers.” Com@afht. The NAAMJIP
claims it has members who are prevented from joining the bar Bishéct of New Jersey by
the rule Plaintfs challenge. The individu&laintiffs, Robert Vereb, and Benjamin Josef
Doschey ae two members of NAAMJP Vereb is a lawyer admitted to practice in New York
State and federal courts in New York. Doshelss a lawyer admitted in New York State. He
is admitted to the bars of several federal courts including the United Stgies® Court and
the Court of Appeals for the Federal Circuit. Both state that they “will dpplgdmission to the
U.S. District Court for the District of New Jersey bar if its admission rule isgeth”
Complaintat | 7, 8.

The Defendants are judges of the District Court of New Jensgyormer Attorney
General Eric Holder According to Plaintiffs, these judges voted to approveutlecthat
Plaintiffs challenge. The former Attorney General was named as a defeadausé of the
federal government’s role in enforcing the federal statutes that allegedligtoarth the New

Jersey District Court’s bar admission rule.



Plairtiffs have focused theadvocacy on provisions abcal Civil Rule 1011.
Plaintiffs’ primary target is parts (b) and (c), which together providesdti@ateys licensed to
practice by the Supreme Court of New Jersey may be admitted to practice isttiet Oourt
on motion, but attorneys not licensed in New Jersey must apgbyddracviceadmission for
each case in which they participate in the District Court. Plaintiffs also wgalfearts (e), (f),
and (j) which permit attorneys to appear inrtavho practice patent law, represent the United
States, or represent criminal defendants, respectively.

Plaintiffs” Complaint alleges these rules violate federal statutwycanstitutional law.
In Count I, Plaintiffs allege Local Rule 101.1 violates the Rules Enabling?Bdt.S.C. 8§
207172 by impermissibly affecting substantive rights of lawyers and litigadsint 1l1alleges
the rule violates the Supremacy Clause of the Constitution. Count Ill dsseatRule 101.1
infringes the First Amendent rights to freedom of speech, association, and petition. Finally, in
Count 1V, Plaintiffs claim Local Rule 101.1 violates the Fifth Amendment of the Conetitbi
denying lawyers equal protection of the laws.

Defendants filed a Motion to Dismiss t®mplaintin its entirety Defendans attack
Plaintiffs’ standing to bring their claims as well as the substantive merits otlksach
Plaintiffs opposed the Defendants’ Motion, and Plaintiffs also filed their own mation f
Summary Judgmenivhich Ddendants have opposed in turn. | will grant Defendants’ Motion to
Dismiss, and | will therefore dismiss the Complaint along with Plaintiffs’ mooted miation

Summary Judgment.



[l Discussion
a. Lack of Standing

Pursuant to Federal Rule of Civil Procedure 12(bd&fendants challenge the standing
of the individual Plaintiffs as well as the NAAMJ® bring their claims According to
Defendants, Plaintiffs fail to allege they have suffered inpgrgause of the New Jersey District
Court’s rule andconseqently this Court lacks jurisdiction over Plaintiffs’ claimsconclude
that Plaintiffs have sufficiently alleged standing.

Federal courts lack the powerdonsider a claim if the plaintiff lacks standing to bring it.
Lujan v. Defenders of Wildlif&04 U.S. 555, 560 (1992) (“[T]he core component of standing is
an essential and unchanging part of the-casmntroversy requirement of Article III")
Standing has threequirements

First, the plaintiff must have suffered an “injury in faetan invasion of a legally

protected interest which is (a) concrete and particularized, and (b) “actual or

imminent, not ‘conjectural’ or *hypothetical.” ” Secondetk must be a causal

connection between the injury and the conduct complained of—the injury has to

be “fairly ... trace[able] to the challengedian of the defendant, and not th|e]

result [of] the independent action of some third party not before the court.” Third,

it must be'likely,” as opposed to merely “speculative,” that the injury will be

“redressed by a favorable decision.”
Constitution Party of Pennsylvania v. Aichel&7 F.3d 347, 360 (3d Cir. 2014) (citing
Lujan, 504 U.S. at 56(89).

When considering a motion to dismiss basethok of subject matter jurisdiction under
Rule 12(b)(1), if the movant challenges the facial sufficiency of the compllaée court should
accept the plaintiffs’ allegations in support of standing as true and then déstenthe

plaintiff has alleged facts that support jurisdictiddcCann v. Newman Irrevocable Trud468

F.3d 281, 290 (3d Cir. 2006) (when deciding a Rule 12(b)(1) motion, “[i]f a defendant does not



challenge the facts alleged in the plaintiff's pleadings, a court may rule amotion by
accepting these allegations as true.”)
i. Standingof Individual Plaintiffs

Defendantsrgue individual Plaintiff/ereb and Doscheack standindgor several
reasons. First, Defendants point out that Vereb and Dodolhrest explicitly state they are not
members of the New Jersey b&ince Vereb and Doscher might be members of the New Jersey
bar, they might be eligibl® apply for membership in the bar of thew Jersey District Court.
If they are eligible to apply to the District Court’s bar, theg not injured by Local CivRule
101.1,andthey have no standing to challenge it.

| am not persuaded by this argument. When deciding a motion to dismiss, a court must
“draw all reasonable inferences in the plaintiff's favowest Penn Allegheny Health System,
Inc. v. UPMGC 627 F.3d 85, 91 (3d Cir. 2010}t i$ clear that based on the text of the Complaint,
it is more tharreasonabléo infer that the individual plaintiffs are not members of the New
Jersey barlf this case were to proceed, Defendants would have the opportunity to conduct
discovery and raise a factual challenge to Plaintiffs’ standing if theywarew evidence that
Plaintiffs are in fact members of the New Jersey bar.

Second, Defendants argtmatPlaintiffs lack standing becausgen if Plaintiffs are
ineligible tojoin the District Court’s bar, they do not claim they have applied to join the bar and
havebeen denied. Plaintiffs have therefore not yet actually suffered any ifipgfendants rely
on caseshat includeNAAMJP v. Gonzale211 Fed. App’x. 91, 95 (3d Cir. 2006). Gonzales
the Third Circuit found individual plaintiffs lacked standitogchallenge bar admissions rules
because they failed to show they “personally ... suffered some actual or tadeimjeny.” Id.

The plaintiffs in that case, the court explained, “made no showing that they wezd theni



ability to practice in any of those states [whose rules the NAAMJP challghgéwe court also
noted the plaintiffs did not claim “that they would seek to practice [in states witbrayed
rules]butfor the local court rules.’Id. Here Plaintiffs have alleged facts missingsanzales
Both Plaintiffs claim they will apply for admission if the rules charand here is no doubt tire
applications would be denied. Sammon v. New Jersey Bd. of Medical ExamjrikesThird
Circuit found aspiring midwives had standing to challenge a rule even though they had not
applied and been rejected because “there is no indication that the aspiring sioasibly
could obtain a license” under the chafled rule. 66 F.3d 639, 642 (3d Cir. 199%)e aspiring
midwives allege both a present desire to become midwives and that the Nevstidtgeyy
scheme ... is the only thing that prevents them from reaching that goal.”).

| am not persuaded by Defendgirarguments against standing. Applying each of the
three requirements of standindind that Plaintiffs Vereb and Doscher have alleged they have
standing to pursue their claimgith one limitation. Plaintiffs have standiagainst the judicial
defendants, but they do not have standing against former Attorney General Eec. Hol

First, Plaintiffs’ injuries are sufficiently concrete. As discusdsal/a,Plaintiffs
ineligibility for admission to the District Court’s bar is a concrete injury thabis'conjectural
or hypothetical.” Lujan, 504 U.S. at 560. Second, the causal connection between the injury and
the alleged actions of thedicial defendants is cleardefendants adopted Local QiRule
1011. In contrastthe causal connection to the Attorney Genisratissing® Plaintiffs’ claims
do not allege that federal law, which the Attorney General enforces, violatesfi3’ rights.
Ratherthey allegehat Local Civil Rule 101.1 conflicts with federal law. THere, Plaintiffs’

injury under the weight of Rule 101id not “fairly traceable” to any action of the Attorney

! Defendants do not raise the issue of Plaintiffs’ standing with regpéte Attorney General, btfederal courts
are under an obligation to examine their own jurisdictiddriited States v. Hay$15 U.S. 737, 742 (1995) must
independently evaluate each aspect of Plaintiffs’ standing.



General See Duquesne Light Co. v. United States Environmental Protection A$66dy.3d
609, 613 (3d Cir. 1999) (finding plaintiff's injuryas not fairly traceable to the EPA action
plaintiff challenged). Finally, assuming the truth of Plaintiffs’ statesignatt they will apply for
admission if the rule is changedchange to the rule that permits them to successfully apply will
redress thir injury.
i. NAAMJP's Standing

Plaintiffs claim NAAMJP has standing under two theories. First, they claim that
NAAMJP has associational standing to bring claims on its members’ bé&haitiffs’
Opposition taviotion to Dismiss 19 (citindummers v. Earth Island Inss55 U.S. 488, 494
(2009)). Complaintaty 6. Second, NAAMJP asserts third party standing to sue on behalf of
members who wish to remain anonymolic.

An association can bring suit on its own behalf andrap@sentative ots members.
Blunt v. Lower Merion School DisZ767 F.3d 247, 279 (3d Cir. 2014). An association may sue
as a representative of its members when:

(1) theorganization's members must have standing to sue on their own; (2) the

interests the organization seeks to protect are germane to its purpose, and (3)

neither the claim asserted nor the relief requested requires individualpzeidici
by its members.

Blunt, 767 F.3d at 279. Here | have concluded that the individual Plaintiffs have standing.
Those individuals also aver they are members of NAAMJP. Accordithgdyfirst requirement is
satisfied for NAAMJP’s representational standifithe second elemerd satisfied because

NAAMJP exists to challenge rules like Rule 101Third, the injunctive relief Plaintiffs request

2 Having found that the individuals have standing, | need not consider wiNa#JP also has standing.
Shumachr v. Nix 965 F.2d 1262, 1264 n.1 (1992) (“Because Schumacher has standing tonntlaiigitai
action, and Schumacher and Hodge present idewtiedlenges to Rule 203(a)(2)(ii), we need not consider
whether Hodge would have standing to bring this action individuallyBSessher v. Synad78 U.S. 714,
721,106 S.Ct. 3181, 3185, 92 L.Ed.2d 583 (1986)."). Howavehe interests of completenessyill
consider NAAMJP's standing as well.



does not require individual participation by NAAMJP’s membdisis case differs from, for
exampleBlunt, in which individual plaintiffs and purported members of an association sought
monetary relief. 767 F.3d at 290. Here, the individual Plaintiffs and NAAY&R exactly the
same relief—an injunction against Rule 101.8ee Pennsylvania Psychiatric Soc. v. Green
Spring Health Servs. Inc280 F.3d 278, 284 (3d Cir. 2002) (“Because claims for monetary relief
usually require individual participation, courts have held associations canncdltyersese

these claims on behalf of their members.”).

Having foundthat Plaintiffs do have standing to bring their claims against the judges of
the District Court of New Jerselynow turn to Defendants’ arguments for dismissing each of
Plaintiffs’ substantive claimsBecause these issues are before me on a Motion to Dismiss
pursuant to Federal Rule of Civil Procedure 12(b)(6), | “must accept all of theaiotigplvell-
pleaded facts as true,” and “determine whether the facts alleged in the complairficeatstd
show that the plaintiff has a ‘plausible claim for relief.Fowler v. UPMCShadyside578 F.3d
203, 210-11 (3d Cir. 2009).

b. Rules Enabling Act

Plaintiffs’ first substantive claim allegé®cal Rule 101.1 violates the Rules Enabling
Act, 28 U.S.C. 88 2071-72. The Rules Enabling Act permits district courts to “adopt local rules
that are necessary to carry out the conduct of [their] businEsaZier v. Heebeg482 U.S. 641,

645 (1987). Courts’ discretion to craft local rules is not unlimited. 28 U.S.C. § 2071 requires
that local rules “shHbbe consistent with Acts of Congress and rules of practice and procedure
prescribed under [28 U.S.C. § 2072].” 28 U.S.C. § 2071(a). Section 2072 authorizes the

Supreme Court to “prescribe general rules of practice and procedure and rulesrafestade



cases in the United States district courts,” and the section requires that ‘lescshall not
abridge, enlarge or modify any substantive right.” 28 U.S.C. § 207BJa)—

Plaintiffs contend thdtocal Rule 101.1 violates the Rules Enabling Act beeat
modifies substantive rights. They argue the Rule modifies lawyers’ tmptactice law by
making it more difficult for lawyers not licensed to practice in New Jerseyactice in New
Jersey District Court. Plaintiffs also argue the Rule nesliion-lawyers’ right to counsel by
preventing clients with cases in New Jersey District Court fidging on lawyersvho are
neitherlicensed in New Jersayor willing to seekpro hacviceadmission

| find Plaintiffs’ allegations of a violation are without meridefendants correctly point
out that Plaintiffs are misinterpreting the Rules Enabling Agiction 2072’s prohibition of
rules that “abridge, enlarge or modify any substantive right” in paragrapti€ajly refers to
thoserules paragrdp (a) authorizes the Supreme Court to creBistrict court rules
promulgated under Section 2071 must be “consistent with Acts of Congress” and the rules the
Supreme Court creates pursuant to Section 2072, but the prohibition in Section 2072, paragraph
(b) simply does not apply to the local rgldistrict ourtsare authorizetb make under Section
2071.

District courts’ discretion to draft local rulesrtainly hadimits. In Frazier v. Heebgthe
Supreme Court exercigeats supervisory authority over district court local rules to end a local
rule in the Eastern Dist of Louisiana. 482 U.S.at 646. The rule had a geographical focus,
limiting general bar admission to attorneys who lived in or maintaineffice inLouisiana.

The Courtheldthe rule “arbitrarily discriminate[d] against eot-state attorneys who have
passed the Louisiana bar examination and are willing to pay the necessarylféeesaim order

to be admitted to the Eastern District Bald



In Baylson v. Disciplinary Bd. of Supreme Court of PennsylyaheaThird Circuitheld
thata localrule relating to prosecutors and grand jury subpoenas was “invalid because its
adoption as federal law falls outside the local rule-making authority oédleeafl district
courts.” 975 F.2d 102, 106 (3d Cir. 1992). The court explained that while the Rules Enabling
Act permits district courts to adopt local rules, such rules must be “consisterh&rules of
practice and procedure promulgated by the Supreme Court under section27@2207. The
Federal Rules of Criminal Procedure are among the rules promulgated®uyptteene Court
under section 2702d. Becauselte Third Circuit found the local rule conflicted with Federal
Rule of Criminal Procgure 57t fell outside the district courts’ discretiotd.

Multiple factors distinguisirrazier andBaylsonfrom this case. blike the Supreme
Court inFrazier, | do not have supervisory authority over the New Jersey District Court’$ Loca
Rules. Additionally, thé&razier Court noted that bar examination requirements, like those in
force in the District of New Jersewpould be a more effective means of ensutawgyers’
competence to practiceé82 U.S. at 648Frazier did notstrip courts of their power tcegulate
admission to their bars; it only required the adoptioorivéria less arbitrarthan he physical
location oflawyers’ residences and officebnlike inBaylson Plaintiffs here do not lge Rule
101.1 conflicts withules established by the geme Court under 28 U.S.C. § 2072.

Plaintiffs seento argue that Rule 101.1 is inconsistent with Acts of Congress because
“Congress has also enactedubands of laws that provide equal treatment for all citizens,
including attorneys, and attorney fees” and because “Congress does not ehkv$ota
Plaintiffs Memorandum of Points & Authorities Opposing Dismiss7. Plaintiffs suggest
Congress’s purpose with enacting Sections 2071-72 was “to promote uniform eqoradriteat

the Federal District Courts.Id. at 28. However there is nothing in the text of Sections 2071-72

10



that supports Plaintiffs’ reading. Plaintiffs have not identifiedspwscific Acts of Congress that
conflict with Local Rule 101.1, and arguing that Local Rule 10liricisnsistent with Acts of
Congress because it simply is not the kind of thing Congress does is not sufficiate to st
Plaintiffs’ claim.

To summarizegven ifthe Rules Enabling Act permits Plaintiffs to challenge local
district court rules, Plaintiffs have not plausibly alleged Local Rule 101.1 is annmggéle
exercise of district courts’ ridmaking discretion.

c. Supremacy Clause

Plaintiffs claimLocal Rule 101.1 violates the Supremacy Clause because it permits New
Jersey state law to control the rules of the Federal Coicsording to Plaintiffspecause Local
Rule 101.1ties general bar admission in federal court to a lawyer’s state cougsaaimit
“give[s] the State’s licensing board a virtual power of review over tlerdedetermination that
a person or agency is qualified and entitled to perform certain functionstitiffdaMotion for
Summary Judgmerait 29.

In support of this argument, Plaintifisly onSperry v. State of Fla. ex rel. Florida Bar
373 U.S. 379, 385 (1963 here, the Supreme Court overturned a Florida court’s injunction
barring a patent agent from continuing his patent praciibe.Florida Supreme Court had
decided that prosecuting patent applications constituted the practice offi@watent agent
was not a licensed member of the state’s legal barthemeforethe Florida court enjoined the
patent agent from providing his patent services. SingemeCourt ultimately concluded that
federal patent law, which permits anyone who complies with certain requiefr@ntthe
Patent Office to prosecute patent applicatipneempted Florida’s state law against the

unauthorized practice of lawd. at 404 (“the order enjoining petitioner must be vacated since it

11



prohibits him from performing tasks which are incident to the preparation and ygroseuf
patent applicationbefore the Patent Office.”)Plaintiffs contend that just as Florigelated the
Supremacy Clause whemaittempted to regulate federal patent practicegarry New Jersey is
impermissibly regulating the federal district court’s.bar

Plaintiffs’ rea®ning on this point mischaracterizes the effect of Rule 101.1. Through this
rule, New Jersey’s District Court has decided to adopt state rules; thefaig dersey is not
imposing any rules on the District of New Jers&fe District Court is free tohange these rules
at any time, subject to the procedural and substantive limitations of the Rulem&Aaibl If
the State of New Jersey were to adopt a rule that conflicted with, for exaaifptderal Rule of
Criminal Procedure, the District Coudud modify its own rules to depdrom the state rule.
Such an eventuality would mirror the situatiorBialylson There, after Pennsylvania’s Supreme
Court adopted a rule that conflicted with a Federal Rule of Criminal Rioze@ll three federal
district courts in Pennsylvania purported to revise their local rules to stafeullea3.10 had no
application in their respective jurisdictionsBaylson 975 F.2d at 108.

Plaintiffs’ reliance uporAugustine v. Dept. of Veterans Affassequally unpersuasive.
429 F.3d 1334 (Fed. Cir. 2005n Augustinethe Federal Circuit ruled that federal law did not
require attorneys practicing before a fedexdiministrative agency to be licensed to practice law
in the state where the administrative proceeding took placat 1336. The court explained
that while “federal law may adopt or incorporate state law standards asnits. oivis to be
assumed when Congress enacts a statute that it does not intend to make itoapj#icandent
on state law.”ld. at 1340 (citingNLRB v. Natural Gas Utility Dist. of Hawkins County, Tenn.

402 U.S. 600, 603 (1971). Here, it is true that Congress did not dymlicgct district courts to

3 Admittedly, the district courts did not follow the procedures requiréBib).S.C. § 2071, and litigation beca
necessary to clarify the enforceability of the state’s new rule in federal court

12



condition bar membership on membership in the local state’sshaiCongresexplicitly
authorized courts to develop their own local rul28 U.S.C. 8 2071The New Jersey District
Court did so, and it chose to adeptule that explicitly conditions membership in the court’s bar
on membership in New Jersey’s state bEmis is markedly different from thger serule
criticized and rejected by the Federal Circuifigustine

Plaintiffs have failed to allege facts stiag Local Rule 101.1 violates the Supremacy
Clause, and therefore this claim shall be dismissed.

d. First Amendment

Plaintiffs challenge New Jersey’s Rule 101.1 with several theoried bagbe First
Amendment. Plaintiffs claim the rule is unconstitabally overbroad, discriminates based on
the content and viewpoint of speech, is an illegal prior restraint on expressiorgsvibkat
freedom of association, and infringes the right to petition government for redigrgsvaices.
| find that each of these arguments fails to support Plaintiffs’ chalkenigecal Rule 101.1.

i. Overbreadth

Plaintiffs have failed to sufficiently allege facts showing Ldeale 101.1 parts (b) and
(e) are unconstitutionally overbroad. Plaintiffs contend Rule 101.1(paasd (e) are
overbroad because they prevent lawyers admitted in states other than Ngrdergeining
the New Jersey District Court’s bar. Being denied permission to join thecD@&burt’s bar
without first needing to join New Jersey’s state pi@vents these lawyers, Plaintiffs assert, from
engaging in a substantial amount of protected expression.

“[A] law may be invalidated as overbroad only if ‘a substantial number of its aiphs
are unconstitutional, judged in relation to the s&suplainly legitimate sweep. Free Speech

Coalition, Inc. v. Attorney General of the United Sta6% F.3d 519, 537 (3d Cir. 2012). The

13



Third Circuit has articulated four factors for courts to consider when evaluatangreadth
challenges to statutes:

(1) “the number of valid applications” of the statute; (2) “the historic or likely

frequency of conceivably impermissible applications”; (3) “the nature of the
activity or conduct sought to be regulated”; and (4) “the nature of the statssinte
undelying the regulation.”
Id. at 537-38 (citingGibson v. Mayor and Council of the City of Wilmingt865 F.3d 215, 226
(3d Cir. 2004)).

Plaintiffs have not asserted a claim that can satisfy this Té&t.First Amendment does
not protect a person’s right to be admitted to a particular court’s bar just becapsestireis
admitted to some other court’s b&ee Ohralik v. Ohio State Bar Ass#86 U.S. 447, 459 (“A
lawyer’s procurement of remuneragiemployment is a subject only marginally affected with
First Amendment concerns. It falls within the State’s proper sphere mb®ooand
professional regulation.”). Regulations that restrict what a lawyer, or haylatensed
professional, may or may not sase subject to constitutional scrutingeeKing v. Governor of
the State of New Jerses67 F.3d 216, 224-25 (3d Cir. 2014). But courts have long recognized
states may require professionals, including lawyers, to meet local liceaguigemats, even
thoughrequiring a person to get a license to practice a profession inevitaldgtsrgpeech she
may engage inLeis v. Flynf 439 U.S. 438, 442 (1979) (“Since the founding of the Republic, the
licensing and regulation of lawyers has beendefiiusively to the States and the District of
Columbia within their respective jurisdictions.Baciulan v. George229 F.3d 1226, 12301®
Cir. 2000) (“states traditionally have enjoyed the sole discretion to deteguatiécations for
bar membership); National Ass’n for the Advancement of Psychoanalysis v. California Bd. of

Psychology228 F.3d 1043, 1053-55 (9th Cir. 2000) (upholding stsyehoanalysis regulations

against First Amendment challenge, even though psychoanalysis is gréictaegh speech).
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Accordingly, Plaintiffs have not shown that it is invalid for the New Jersstyi€t Court
to apply Rule 101.1 to requistate court bar admission or to permit patent attorneys to practice
patent law without state court bar admission. Because Plaintiffs hasbeggtdthere are a
substantial number of unconstitutional applications of Local Rule 101.1, this clainbenust
dismissed.

ii. Content and Viewpoint Discrimination

| also find Plaintiffs have not sufficiently alleged Local Rule parts 100 (e)
unconstitutionally discriminate on the basis of the content or viewpoint of attornegshspe
Plaintiffs aver that the rule permgpeech by attorneys licensed in N&svsey or who practice
patent law andimits speech oéttorneys not licensed in New Jerseywiro do not practice
patent law. Plaintiffs, citing toCitizens United v. Federal Elections Commissanguethis
constitutesunlawful content andpeaker distmination and therefore must be subject to strict
scrutiny. Plaintiffs’ Memorandum of Points & Authorities Opposing Dismisdd5; Citizens
United 558 U.S. 310, 340 (2010) (“Quite apart from the purpose or effect of regulating content,
moreover, th&sovernment may commit a constitutional wrong when by law it identifies certain
preferred speakers.”).

The Third Circuit recently held that a similar bar admission rule, Pennsyl&hite
204 governing reciprocal admissions of outstdte attorneys, vganot a restriction on
professional speech at alNat’l Ass’'n for the Advancemeat Multijurisdictional Practice v.
Castille No. 15-1481, 2015 WL 5024222 at *4 (3d Cir. Aug. 26, 2015) (“Rule 204 is not a
prohibition or other restriction on professional speech, but rather, a coetgndd licensing

requirement for the practice of law...”). The rule, the court explained, wascsalnily to
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scrutiny that inquired whether “it had a rational connection with the appkcingss or
capacity to practicene profession.”ld.

Local Rule 101.Hoes not discriminaten the basis of the viewpoint oontentof
speector the identity of thespeakein a mannethat triggers strict scrutinyParts (b) and (e)
makeno reference to the content of attorneys’ speech. Nor do the rules cosgeaiter
discriminationthat must receive strict scrutinyd. at *5 (“Speaketpartial laws trigger
heightened scrutiny only ‘when they reflect the Government’s preferenteefsubstance of
what the favored speakdnave to say (or aversion to what the disfavored speakers have to
say).””) (citing Turner Broad. Sys., Inc. v. F.C,G12 U.S. 622, 658 (1994))ime Warner
Cable Inc. v. F.C.C.729 F.3d 137, 159 (2d Cir. 2013) (finding sections of the Cable Act were
not invalid although they distinguished among speakers because the distinctions easatbt
on the content of programming each group offers.9ee also NAAMJP v. Gonzaléd1 Fed.
App’x at 95 (“We find that the challenged local rules clearly do not violate the First
Amendment”);NAAMJP v. Berch773 F.3d 1037, 1047 (9th Cir. 201gégtition for cert. filed
(U.S. March 24, 2015) (No. 14-1165) (“We consider bar admission restrictiopditady place,
and manner restrictions on speech.”).

Local Rule 101.parts (b) and (e) areasonable regulatisrof attorney admissions to
the federal court’s barThe rules serve the court’s significant interest in regulating the
membership of itsdr. They are narrowly tailored regulations that restrict only general
admission to the court’s bar, leaving lawyers not admitted in New Jersetp fseek admission

to the court through tharo hacviceprocesr through admission to the state b&hey are also

* The Second Circuit rejected the argument @itizens UnitedbverturnedTurner Broad. Sys., Inand
categoricallyrequires strict scrutiny for all distinctions among speakeasy context. The Second Circuit
explained thaCitizens Unitedreached [its] conclusin in the particular context of political speecA.ime Warner
Cable 729 F.3d at 15%0.
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free to speak in court as litigants. Rule 101.1 does not “regulate when, wheye, aitorneys
speak, nor does it prohibit a category of professional speech like the state mt Ksage
Castille 2015 WL 5024222 at *4. Rule 101.1 hdilee the rule at issue i@astille, plainly has
such a rational basis.

For these reasons, Plaintiffs’ claim tiRatle 101.1 parts (b) and (e) are content or
viewpoint restrictions that violate the First Amendment must be dismissed.

lii. Prior Restraint

Plaintiffs have not shown Rule 101.1 is a prior restraint. As Plaintiffs recogrie,or
regulation may be an unconstitutional prior restraint when the rule places “unbrittestidn
in the hands of a government official or agencygitant or witthold permission to engage in
expression.City of Lakewood v. Plain Dealer Pub. C486 U.S. 750, 755 (1988) (finding an
ordinance allowing the mayor to grant or withhold permission to place ramks-was an
unconstitutional prior restraintComplaintat § 60. Such discretion to permit or restrict speech
may invite the licensor to censor speech, and the possibility of censorship camexaddte]]
parties into censoring their own speech, even if the discretion and power arechaaiéy a
abused.”ld. at 757. Plaintiffs claim Rule 101.1 “is analogous to requiring blacks to take a
literacy test in order to vote,” and that “[i]t is equivalent in this 21st Centuryetbcdnsing of
printing presses in the 16th and 17th Centuries.” Com@aih6Q Hyperbole aside?lantiffs’
claims @ not offer any basis for finding Local Rule 101.1 gives “unbridled discretiothieto t
District Court of New Jersey. The rule sets out clear conditions for admisdios fiederal
court’s bar. Plaintiffs have not shown anything in the rule to suggest it permits thécour
censor speech or leads speakers to censor thems8keslso Castill2015 WL 5024222 at *6

(holding Pennsylvania’s Rule 204 was not a prior restraint on speech).
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iv. Compelled Assoaition

Plaintiffs claim Local Rule 101.1 violates the First Amendment’s protectionsdor th
freedom of association because it “imposes penalties and withholds privakesgssolely on
Plaintiffs’ licensing in disfavored states.” Memorandum of Points and AuthoOpg®sing
Dismissalat42.

The First Amendment prohibits regulations that impose penalties or withhold benefits
from individuals because of their membership in a disfavored gmi@operts v. United States
Jaycees468 U.S. 609, 622 (1984For exanple, inHealy v. Jameghe Supreme Court
overturredlower courts’ decisions ratifying a college president’s denial ofiaffrecognition
for a student group. 408 U.S. 169, 179-80 (1972). The Court wrote, “There can be no doubt
that denial of official recognition, without justification, to college organizatmnslens or
abridges that [First Amendment] associational rigtd.”at 181.

Plaintiffs have not shown that Local Rule 101.parmissibly imposes penalties or
withholds benefits because of lawyers’ associations. Plaintiffs’ arguseems to be that Rule
101.1 withholds the benefit of general admission to the bar from lawyers who have failed to
“associate” with the state bar of New Jersey (or whose practicedareasfall into other
exceptions in Rule 101.1). However, Plaintiffs have alleged no facts showing Rule 101.1, in not
permitting lawyers licensed elsewhere than New Jersey to join the fedeialtbeating lawyers
as a disfavored group. The rule simply puts Newv Jersey lawyers in the same position as
nondawyers. All must join the New Jersey bar to gainegal admission to the federurt’s
bar. Accordingly, this claim shall be dismissed.

v. Right to Petition
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Plaintiffs’ final First Amendment claim alleges Rule 101.1 infringes the righttitiqme
government. This claim fails simply because Plaintiffs have not shown any sigrgbe
argumenthat the right to petition protects an attorney’s right toditgon behalf of a client in a
particular court. The right to petition “protects the right of individuals to appealitscand
other forums established by the government for resolution of legal dispBtesrigh of
Duryea, Pa. v. Guarnieril31 S. Ct. 2488, 2494 (2011). In other words, the right to petition
protects the right to litigate. uB Plaintiffs have not shown any support for their position that it
protectsthe right to appear in court as someone else’s lawyer without complying with that
court’s attorney admissions ruleBlaintiffs arguments relating to sham petitions areleévant
as Rule 101.1 does not enjoin any plaintiffs from filing lawsuits; it only prescuibes for
attorneys appearing in the New Jersey District CobeeProfessional Real Estate Investors,
Inc. v. Columbia Pictures Industries, In608 U.S. 49 (1993discussing sham litigation in the
antitrust context). Accordingly this claim too shall be dismissed.

e. Fifth Amendment Due Process

The last count of the @aplaint asserttocal Rule 101.1 violates equal protection under
the Fifth Amendment. Plaintiffs argue that Local Rule 101.1 treats attodiiégrently based on
whether they are admitted to the state bar of New Jersey. Plaintiffs ¢oinéea is no itzonal
basis for this discriminatory treatment.

The Fifth Amendment prohibits the federal government from unfairly discrimghat
among groups of individuals. In evaluating Fifth Amendment equal protection ctaorss
apply standards developed in the context of the Fourteenth Amendment’s Equal Protection
Clause.“Although the fifth amendment contains no equal protection clause, the Due Process

Clause forbids discrimination e similar manner as the fourteenth amendmeiiatter of
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Roberts 682 F.2d 105, 108 (3d Cir. 1982ppitalization as in original)Accordingly, under the
Fifth Amendment as under the Fourteenth Amendment, if a law makes distinctiaesiet
groups of individuals but “neither burdens a fundamental right nor targets a suaggct cl
[courts] will uphold it so long as it bears a rational relation to some legitimate €advielly v.
Steel Valley School Dist706 F.3d 209, 212 (3d Cir. 2013) (internal citations omitted). If a law
either burdens a fundamental right or targetsspect class, it must satisfy a much stricter
standard. Such a law “must be narrowly tailored to further a compelling govenmieeest.”

Id.

Rational basis analysis plainly applies to Rule 101.1. The Third Circuit held tationa
basis applied to agarly identicakule inRoberts 682 F.2d at 108. (“In the context of the
attorney admission qualifications in this case, since no impairment of a fundbnggnter
classification based on a suspect criterion is involved, any requiremedticseonwill be
upheld that is rationally related to the applicant’s fitness to practice ldw icourt where he
seeks admission.”)Plaintiffs appear to argue that the practice of law is a fundamental right by
making references to decisions that peteRolerts | find their argument misapplies the
authorities.

In Supreme Court of New Hampshire v. Pjp&fO U.S. 274 (1985), the Supreme Court
recognized that the practice of law is a “fundamental right” for the purpdsles Privileges and
Immunities Clause of Article IV, Section Z’he Court struck dowNew Hampshire’s rule
limiting bar admission totate residents because the State lacked a “substantial reason” for
treating resident and nonresident bar applicants differelttlyat 287. Similarly, in Supreme
Court of Virginia v. Friedmanthe Supreme Court struck down a Virginia rule that limited b

admission on motion to residents of Virginia. 487 U.S. 59, 61 (1988). The Court explained that
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sincePiper, lawyers possess “an interest in practicing law that is protected by thedesvaad
Immunities Clause.’ld. at 65. The state’s rule failed treat resident and nagasident lawyers
with “substantial equality,” and therefore the rule violated the Privileggdramunities Clause
of Article IV § 2. Id. at 66.

Plaintiffs argument seems to be thiile 101.1 infringes a fundamental equal protection
right because bar admission rules based on residency infringe rights prbtette Privileges
and Immunities Clause of the Constitution. There are at least two important prebtbriigs
argument.First, a fundamental right in Article 1V ,e8tion 2 is not necessarily a fundamental
right under the Equal Protection Claugee Schumacher v. NB65 F.2d 1262, 1268 n.9 (“We
note, however, that ‘the right to practice law is not a fundamental right for the paigfase
equal protection analysi”) (citing Edelstein v. Wilent812 F.2d 128, 132 (3d Cir. 1987))he
Third Circuit has clearly stated, “the right to practice law is not a fundahregitafor the
purposes of the Equal Protection Claus&dichin v. Supreme Court of the StatdNefv Jersey
111 F.3d 1099, 1115 (3d Cir. 1997). Secd?ldintiffs conflate a lawyer’s state of residency
with her state of bar admission. Local Rule 101.1 is not based on an attorney’s yesidenc
based on whether an attorney is admitted to peatdiw in New Jersey. Consequently Local
Rule 101.1 does not interfere with the fundamental right to establish residencysiai@ny

Plaintiffs furtherassert that part (e) of Rule 101.1, which permits patent attorneys to
practice patent law in the district court without joining the stateidgpjainly unlawful under
Frazier v. Heebdecause it is based on the location of a lawyer’s office.” Plaintiffs’
Memorandum of Points and Authorities Opposing Dismiaséb. HowevelFrazier was
decided under the Court’s “supervisory authority” over district court rules, and the Court

expressly disclaimed resolving the constitutionality of the admissionsrgleestion.Frazier,
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482 U.S. at 645. Moreover, krazier, the Supreme Court focused much of its concern on the
fact that Louisiana’s rule only required ansitate office foiout-ofstateresidents. See
generally d. The Third Circuit noted the Court’s focus on residency discriminatidlchin v.
Supreme Court of the State ofWiNgersey111 F.3d at 1108-09. Trolchin the Third Circuit
upheld against a Fourteenth Amendment Equal Protection chalEwvgdersey’s rule requiring
all attorneys licensed in the state to maintain a physical office there. TlaeCituuit accepted
the argument that requiring all attorneys to maintain a physistate office did not
discriminate among attorneys based on their residddcat 1113. Frazier, like Friedmanand
Piper, does not show that Local Rule 101.1 interferes with the exercise of a fundangtalrri
equal protection purposes.
Having decided to apply the “rational basis” test to Local Rule 10heixtfind that
there is a legitimate rational basis for the New Jersey District Court’dmiR@berts the court
had no dfficulty finding a legitimate rational basis for New Jersey’s thkg restricted
admission on motion to attorneys admitted to the New Jersey state bar:
Because there is no federal procedure in the district court for determining an
applicant’s fitness tpractice law before it, the court may properly rely on prior
admission to the bar of the supreme court of the state in which the district sits.
Roberts 682 F.2d at 108. The court noted the frequency of issues in federal court that turn on
guestions oftate law from the district in which the court sits, as well as concerns about lawyers
choosing a federal forum over a state forum because of the admissionsthdethen the
interests of their clients. The court also found the rule’s special tredfiongratent attorneys
and lawyers for the federal government were rational:
We believe that the exemptions extended to certain patent lawyers and lawyers
representing the United States and its agencies, but withheld from tax

practitioners, are based on reasonable distinctions related to the cour'stimer
ensuring the compatee of counsel appearing before it.
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As Plaintiffs point out, the practice of law has changed significantly 4i882 when the
Third Circuit decidedRoberts However, the justifications the court described in that case are
still rational Nor is there any reason to fipgtificationsarebased in aningity towards an
unpopular groupRlaintiffs’ reference tdJnited States v. Windsanotwithstanding. 133 S.Ct.
2676 (2013). |1 do ndind factual allegations in Plaintiffs’ Complaint to suppBlaintiffs’
hyperbolic declaration that Rule 101.1,

similar to the laws targeting gays and lesbians, is obnoxious-sases rule

making enacted to target an unpopular group, otherwise qualified lawyers not

admitted in the Garden State. This is disangetion for the sake of

discrimination, and not a legitimate governmental ester
Plaintiffs’ Memorandum of Points and Authorities Opposing Dismigsal-2.

Because | find that Local Rule 101.1 has a rational relationship to a legistas
interest, Plaintiffs Due Process Clause claim must be dismissed.

V. Conclusion

For the foregoing reasons, Defendants’ Motion to Dismiss shall be gramted, a

Plaintiffs” Complaint shall be dismissed. An appropriate order follows.

/sl Gerald Austin McHugh
United States District Court Judge
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