SCHOOL SPECIALTY, INC. v. FERRENTINO et al

UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

SCHOOL SPECIALTY, INC.,
Plaintiff, : Civ. No. 14-4507 (RBK/AMD)
V. : OPINION

THOMAS FERRENTINO and EDUCATION
OUTFITTERS, INC., :

Defendants.

KUGLER, United State®istrict Judge:

This case stems from alleged misappropiatf proprietary information and trade
secrets by Thomas Ferrentino (“Ferrentino”) dgrand after his employment at Plaintiff School
Specialty, Inc. (“Plaintiff”). Presently before the CourtR4aintiff’s Motion to Dismiss
Ferrentino’s Second Amended Counterclaim panstio Federal Rulef Civil Procedure
12(b)(6) (“Plaintiff's Motion” [Dkt. No. 62]). For the reasons $eith below, Plaintiff’'s Motion
to Dismiss will beGRANTED and Ferrentino’s Second Amended Counterclaim will be

DISMISSED WITH PREJUDICE.

FACTUAL BACKGROUND AND PROCEDURAL HISTORY

This Court outlined the factual background of Plaintiff’'s Motion to Dismiss Ferrentino’s
First Amended Counterclaim in itsipr opinion [Dkt. No. 51], reported &chool Specialty, Inc.
v. Ferrenting 2015 WL 9587619 (D.N.J. Dec. 30, 2019yFD OpiniorY). The relevant facts
are repeated here:

Plaintiff is an education company athsupplies K through 12 schools with
instructional tools ranging from basic supgland furniture to curriculums. The
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Complaint alleges that Ferrentino, arfer Account Managewith Plaintiff,
misappropriated Plaintiff's confidenti@nd proprietary infonation and trade
secrets, bringing multiple claims, incladi, but not limited to, breach of duty of
loyalty, violation of the New Jersey Trade Secrets Act, tortious interference with
business relations, unfair competition, and unjust enrichment.

On January 30, 2015, Ferrentino filed Answer and Amended Counterclaim
against Plaintiff seeking in excess of $5,000,000.00 in damages for sales he made
as an employee. According to Ferrentino, many of Plaintiff's customers became
customers because of Ferrentiathiey followed him when he began working for
Plaintiff in 1996 and remained Plaintiff's stomers for the entirety of Ferrentino’s
employ. From 2011 to 2013, Ferremnttigenerated approximately $10,500,000.00

in sales for Plaintiff. Ferrentino clainme is entitled to these sales because they
resulted from his prior relationship witRlaintiff's customers. In addition,
Ferrentino was apparently not compenddte sales made between October 27,
2013 and January 6, 2014.

MTD. Op, 2015 WL 9587619 at *1-2 (citations omitted).

Plaintiff filed a Motion to Dismiss Ferrentis First Amended Counterclaim pursuant to
Federal Rule of Civil Procedure ((6), and this Courgreed that the counterclaim, as well as
the reply brief asserting unjusirichment, failed to state agper claim entitling Ferrentino to
damages.See generally id Specifically, the Court founddhthere was “no context to
determine that it was unjust for Plaintiff to retée benefits of Ferréimo’s sales while he was
employed with Plaintiff.”Id. at *2. The Court further held thdterrentino’s asseidn that he is
entitled to the sales he generatedPlaintiff on 2011, 2012, 2013—without more—is
insufficient to give rise t@a plausible claim to relief.ld. The Court additionally noted that
“Ferrentino has offered no justifation for his damages calculatiomet than asserting that he is
using the same theory as Plaintiffs, which is incorreltt.”at *2 n.2. Ferrentino was then
granted leave to amend his counterclaim @ied his Second Amended Counterclaim (“SAC”)
[Dkt. No. 53] on January 11, 2016Sde generalsAC.)

The SAC incorporates supplementary allegegim an attempt to support the claim for

unjust enrichment. It raises a new factasdertion that “Ferrentino as well as other



representatives of Plaintiff weregularly furloughed in the last quer of the year and rehired in
the first quarter of the ensuiygar.” (SAC. 1 11.) Ferrentincontends that no compensation
has been received for any sales made during the furlough peridd$.14.) Additionally,
Ferrentino alleges that the ptige of furloughing was carried olit order to present a better
profit and loss statement to investtwshe detriment oFerrentino.” [d. § 12.) According to
the Ferrentino, this practice regents a violation of the Sairies-Oxley Act of 2002, Pub. L.
No. 107-204, 116 Stat. 745ld( Y 12.) Ferrentino argues thhis conduct demonstrates that
Plaintiff has been unjustly enhed beyond its rights.Id. § 17.) Plaintiff now moves to dismiss

the SAC!

. LEGAL STANDARD

In considering a motion to dismiss under FatiRule of Civil Procedure 12(b)(6), the
court must confine its review tbe face of the counterclainBarefoot Architect, Inc. v. Bunge
632 F.3d 822, 835 (3rd Cir. 2011). The Court nacstept the truth of well-pleaded factual
allegations and construe them in the ligtdst favorable to the nonmoving parfhillips v.

Cty. of Allegheny515 F.3d 224, 228 (3d. Cir. 2008). dther words, a [counterclaim] is

sufficient to withstand a motion wismiss if it contains enougdhctual matter, accepted as true,

to “state a claim to relief #t is plausible on its face Ashcroft v. Igbal556 U.S. 662, 678
(2009);Bell Atl. Corp. v. Twomb|ys50 U.S. 544, 570 (2007). “The inquiry is not whether [a
counterclaimant] will ultimately preail in a trial on the merits, but whether [he or she] should be
afforded an opportunity to offer evidenicesupport of [his or her] claimdn re Rockefeller Ctr.

Prop., Inc, 311 F.3d 198, 215 (3rd Cir. 2002). HoweVegal conclusions and “[t]hreadbare

! For the reasons expredsa a prior decision 3eeOpinion (Dec. 16, 2014) [Dkt. No. 13] at
4-5), this Court exercises juristan pursuant to 28 U.S.C. § 1332(a).
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recitals of the elements of a cause of actspported by mere conclusory statements, do not
suffice.” Igbal, 556 U.S. at 640.

To determine whether a complaint is plausibh its face, courts conduct a three-part
analysis Santiago v. Warminster Twi®29 F.3d 121, 130 (3d Cir. 2010). First, the court must
“tak[e] note of the elements a plafhimust plead to state a claimld. (quotinglgbal, 556 U.S.
at 675). Second, the court should identify altege that, “because they are no more than
conclusions, are not entitled ttoe assumption of truth.Id. at 131 (quotindgbal, 556 U.S. at
680). Finally, “where there are well-pleadedtiial allegations, a cdwshould assume their
veracity and then determine whet they plausibly ge rise to an entitlement for reliefld.
(quotinglgbal, 556 U.S. at 680). This plausibility detenation is a “contexspecific task that
requires the reviewing court traw on its judicial experience and common senggbal, 556
U.S. at 679. A claim cannot survive where a coart infer only that a claim is merely possible

rather than plausibleld.

1. DISCUSSION

Plaintiff moves to dismiss the SAC pursuanfEaxeral Rule of Civil Procedure 12(b)(6)
on the grounds that it “[f]ails to plead any statammon law claim, contractual claim, or legal
theory that entitles him to in excess of $5,000,008leged damages.” (Pl.’s Mot. at 6.) As
will be explained, the Court finds that Ferreofs newly asserted facts, along with the re-
alleged facts, are insufficient to furnish the bder a cognizable cause of action. Ferrentino has
again failed to provide contettiat would permit a determinatioo be made that Plaintiff has
been unjustly enriched.

To state a claim for unjust enrichment in Newsdg, a plaintiff musallege “(1) that the

defendant has received a benefinfrthe plaintiff, and (2) that éretention of the benefit by the



defendant is inequitable.Hassler v. Sovereign Ban&44 F. Supp. 2d 509, 519 (D.N.J. 2009)
(quotingWanaque Borough Sewerage Auth. v. Twp. of W. Mjlfiotd N.J. 564, 575 (1996))
(internal quotation marks omittedjff'd, 374 F. App’x 341 (3d Cir. 2010). “The unjust
enrichment doctrine requires that plaintiff shthat it expected remuneration from the defendant
at the time it performed or conferred a benefidefendant and that thiailure of remuneration
enriched defendant beyond dsntractual rights."Commerce Bancorp, Inc. v. BK Int’l Ins.
Brokers, Ltd,. 490 F. Supp. 2d 556, 561 (D.N.J. 2007) (quotiR§s Corp. v. GKN Realty Corp.
135 N.J. 539, 554 (1994)) (internal quotation rsavknitted). As a quasi-contractual remedy, a
claim for unjust enrichment is permitted in tl@sence of a contract governing the relationship
of the parties where it oébe shown that a reasonable estpgon to compensation formed the
basis of a quasi-contrattSee Scagnelli v. Schiavgr@iv. No. A. 09-3660 (MLC), 2012 WL
3578163, at *9 (D.N.J. Aug. 20, 2012)f'd, 538 F. App’x 192 (3d Cir. 2013).

Ferrentino asserts that he was not compeddateany sales made during the term of his
alleged furlough and that thosales yielded a benefit to Riéiff resulting in its unjust
enrichment. (SAC 1 14; Def.’s Opp. at 4.) eTBAC is conspicuously devoid, however, of any
specificity regarding when exagthe furloughs occurred.SeeSAC { 11 (only discussing
guarters and not giving precise dgater explaining in what yesthese furloughs occurred).) In
addition, the SAC contains no ajiions detailing whether Fentino made sales or whether

Plaintiff transacted withlents brought by Ferrentino ovidre course of the furloughs.

2 Ferrentino correctly states this propositiomg appears to argue that because there is no
contract, his claim may procee(Def.’s Opp. [Dkt. No. 66] at 2—-3.) However, the lack of a
contract does nothing to advartbe argument that his counteraasufficiently states a claim
for unjust enrichment, and Plaintiff does not appear to argue that as a basis in its motion.



Therefore, the SAC fails to allege sufficient fata plausibly show that Ferrentino conferred a
benefit or service on Plaintiff during the fough periods for which he reasonably expected
remuneration.

Even assuming that Plaintiff did transact wetlents originating fom Ferrentino during
the period of the furlough, the SAC does not destrate that unjustnesvould proceed from
Plaintiff's retention of profits atiibutable to those sales. As notey Plaintiff, Ferrentino fails to
allege that there was an arrangement thitlexh him to the benefits he is claimingSdePl.’s
Mot. at 7.) Thus, the Courtaot conclude based on the allegas of the SAC there was an
understanding among the parties thatrentino reasonably expectedoe compensated for sales
made during that time. Absent such an us@eding, the claim for unjust enrichment cannot
survive.

Similarly, the allegations that the furloughislated the Sarbanes-Oxley Act are
insufficient to support a reasonabhference that Plaintiff véaunjustly enriched beyond its
contractual rights. (SA@Y 11-12. Ferrentino acknowledges thaethiolation is not asserted
in an attempt to seek civil damages or whistleblower sta{idef.’s Opp. at 5.) Instead,
Ferrentino argues that he references the Sarifaxiey Act only to showthe violation of the
law in the conduct of [P]laintiff which, along withe other conduct directlygainst [Ferrentino]
shows that [P]laintiff has been unjustly enrichedd.)( However, this argument fails, as this
alleged Sarbanes-Oxley violatidoes nothing to sustain the péhility of a claim for unjust
enrichment given the deficiency of facts derstrating Ferrentino’ssasonable expectation to

remuneration for sales having taken pldaeng the periods of his furlough.

3 The Sarbanes-Oxley Act provides no private cause of action for an employee aside from a
whistleblower action.Seel8 U.S.C8§ 1514A.



V. DISMISSAL WITH PREJUDICE

Finally, Plaintiff requests that this Court dismithe SAC with prejudice. (Pl.’s Mot. at
9.) When a party seeks to amend its pleadingig€e‘court should freely give leave when justice
so requires.” Fed. R. Civ. P. 15(a)(2). However, Dadtrict Court has discretion to deny a
plaintiff leave to amend where the plaintiff syput on notice as to the deficiencies in his
complaint, but chose hto resolve them.Krantz v. Prudential Invs. Fund Mgmt. L|.8@05
F.3d 140, 144 (3d Cir. 2002) (citirRplo v. City Investing Co. Liquidating Tru4b5 F.3d 644,
654 (3d Cir. 1998)). Here, the Court has alsegiven Ferrentino an opganity to amend his
counterclaim to properly state a claim, yet the SA@ers from similar deficiencies identified in
the Court’s prior opinionSee MTD Op.2015 WL 9587619 at *2. Specifically, Ferrentino has
still failed to articulate a ledg#heory for damages, despiteetourt’s earlier holding that the
First Amended Counterclaim offered “no contextidermine that it was unjust for plaintiff to
retain the benefits of Femgno’s sales while he was @ioyed with Plaintiff.” Id. at *2. Justice
does not require giving Ferremti another chance in these amstances. Thus, the Court

exercises its discretion tosmniss the SAC with prejudice.



V. CONCLUSION
For foregoing reasons, Plaintiff’s Motion to Dismiss will be GRANTEDd
Ferrentino’s Second Amended Counterclaiith e DISMISSED WITH PREJUDICE. An

appropriate order accompanies this opinion.

Date: July_5th , 2016

s/ Robert B. Kugler

ROBERT B. KUGLER, U.S.D.J.



