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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

WARREN and MARYANN ANDREWS X Hon. Joseph H. Rodriguez
Plaintiffs, : Civil Action No. 145147
V.
OPINION

MERCHANTS MUTUAL INS. CO,

Defendant.

This matter $ before the Court on Defendant Merchants Mutuauhance
Company’smotion for summary judgmen{Doc. 21.] The Court heard oral argument
on the motion ouly 7, 2016, and the record of that proceeding is inocoaped here.

For the reasons outlindzelow, the motion will bgranted

Background

This is a homeowners insurance coverapad faithdisputethat results from the
effects of two different storms, the latter of whiwas Hurricane SandyDuring the
relevant time period, Defendant Merchants Mutualdrance Company (“Merchants”)
insured the onstory residence of Plaintiffs Warren and MaryAAmdrews (husband

and wife), located in Linwood, New Jersey.

1 The Complaint asserts two claims: breach of theiaace contract and bad faith
delay in theprocessingfinsurance benefitsThis Court’s subject matter jurisdiction
rests on diversity of citizenship, 28 U.S.C. § 1332
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Overnight on June 29, 2012 and into June 30, 28d23s in Southern New
Jersey experienced a “derecho” storm, with windseexling 80 miles per hou(W.
Andrews 1/13/14 Dep. p. 3#)

Three orfour weeks laterPlaintiffs discovered a water leaktheir home Water
was running down from the ceiling in the masteriyabm and in thadjacentwall of
the living room. (M. Andrews 1/14/13 Dep. p. 29; Ahdrews 1/ 14/ 13 Dep. p. 2Z8)
MaryAnn Andrews testified, “[tlhere was [water pouring down}the master bedroom .
... There was a lot of moisture and water comimthat room and in the living room all
through the house.” (M. Andrews 9/25/13 Dep. p. Ibjis discovery led Warren
Andrews toinspect the roof, where he found missing and damateéagles. (W.
Andrews 1/14/13 Dep. p. 28)

On July 30, 2012 Plaintiffs submitted a “Propertysk Notice” to Merchants.
(MER0416)

Shortly thereafter, Plaintiffs provided to Merchaah invoice for energency roof
repairs(MER0289), andan estimate for replacing the entire roof. (MER0288)
According to Plaintiffs, they concluded that thetiea roofshould be replaceldecause
the sheathinginder the roof shingldsad been damaged in tderechastorm.

MaryAnn Andrews testified, the emergency repair waended to be “temporary;” it

2 The National Weather Service definekerechd as“a widespread, longved wind
storm that is associated with a band of rapidly mgwhowers or thunderstms.
Although a derecho can produce destruction sintdathe strength of tornadoes, the
damage typically is directed in one direction al@aglatively straight swath.
http://www.weather.gov/Imk/derech@ee alspDavid Giambusso*Violent Storm that
Slammed South Jersey is Known as Derecho,” Neweye8sar Ledger Online, June 30,
2012, available attp://www.nj.com/news/index.ssf/2012/06/
violent_storm_that_slammed_sou.html
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wasnever meant to “withstand a hurricane.” (M. Andrea29/13 Dep. p. 18; see also
W. Andrews 1/13/14 Dep. p. 34; W. Andrews 8/ 31/ ¥pDp. 2324)

On August 21, 2012, krchants’Independent Adjuster, I3tate Adjusters,
inspected the property. (MERO2-BD) TriState advised Merchants that there was
indeeda leak in the roof, but that replacing the entivefrwas “excessive.” (MER0286)

A separate flooring contractor also inspected, ehdlf of Merchants, Plaintiffs’
newly refinished hardwood floors that were damafpgdhe leaking water. (MER04411
12)

“[A] day or two before SandyWarren Andrews sawxtensivemold on his
clothes and shoes themaster bath closefW. Andrews 1/ 13/ 14 Dep. p. 48, 65)
Plaintiffs assumed the mold came from the watet tbaked in from the roof. (W.
Andrews 1/13/14 Dep. p. 25)

Hurricane Sandy hit New Jersey on October3®Q 2012. It is undisputed that
the crawlspace of the houBeoded. Subsurface water came up through themgdou
resulting in “12 feet of standing water” in the crawlspace. (WdAaws 1/ 13/ 14 Dep. p.
84)

Plaintiffs testified that after Sandy, they alscsebved water coming down from
the ceiling in the same area where they previohaly the roof leak. Specifically,
MaryAnn Andrews testified, “we got a big bulge oater;” “a big leak over the vanity [in
the master bathroom] ... where it just like cregldown. The water just came barging
down right over he master bath vanity.” (M. Andrews 5/29/13 Depl13-14). Warren
Andrews testified, “we found [water] stains on tteling” (W. Andrews 1/ 14/ 13 Dep. p.
41-42) and “sheetrock was caving in from water frormra(W. Andrews 8/31/ 15 Dep.

p.21)



Soon thereafter, Plaintifiseganto suspect that they had a significant mold
problem. MaryAnn Andrews testified, “we had moldfbre [Sandy] but nothingit
wasnt inside the house, growing in the windows a&wdry place that we found, it kind
of like exdoded when Sandy hit.” (W. Andrews 1/ 13/ 14 Dep2p)

By check dated November 3, 2012, Merchants paidaridrews$6,457.06.
(MERO0472) Merchants’fileonlyreflects that the “check reason” was “damages.’)(Id

On November 12, 2012, Plaintiffs’mold redhiation company, Quality Air Care,
took samples throughout the house to send outafotésting. (MERO03135) While
obtaining the samples, Quality Air's employee, KiBdlegu,showedMaryAnn Andrews
mold and water stains coming down from the ceilirflgl. Andrews 1/ 14/13 Dep. p. 72
73)

Quality Air’'s resulting'MoldView” reportindicates that Plaintiffs’house had high
levels of cladosporium and aspergillus/ penicillivmold, with highestspore
concentrations occurring in the crawlspace. (MER®)31

Two weeks later, on November 26, 2012, a secondpreddent adjuster for
Merchants inspected Plaintiffs house. (MERO 38%H

Two days later, Merchants’mold remediation spesiaBriggs Associates,
performed “fungi investigation and microbial tegginn the house. (MERO037%403)
Theresulting report also indicatddgh levels ottladosporium angenicillium, with
highest spore concentrations occurringhe crawspace. (MER033&2) The report
also observed “dark water staining” and “possibleldri “on [the] ceiling joists

throughout” the attic. (MER0341)



In a letter dated Decemb8r 2012(MERO0405) Merchants enclosed a check
datedDecembei6, 2012, payable to the Andrews in the amount &, $38.06
(MERO473) The letter explained,

[t]akinginto consideration the payment of $6,457.06 alre@dved to

you on this claim, you will be receiving under sepi@ cover a

supplemental payment in the amount of $12,158.0@dwclude the

adjustment of this claim. . . . [W]e allowed fonet replacememn of

dimensional shingles on the two rear slopes ofridna, refinishing of

the hardwood floors, custom based molding throughbe first floor,

insulation, repair of the cabinet and made allowafor three days of

additional living expenses while the floors werengerefinished.
(MERO0408)

However, the letter continued,

[a]s outlined in the mold report prepared by moighert Doug Ferry,

the elevated interior fungal concentrations arasenfthe crawl space

and not the attic. Based upon this infortiea we regretfully inform you

that the mold remediation subject to a $10,000tliamider the policy of
insurance would not be covered.

(1d.)

Merchants’internal records indicate the claim wasnclosed. (MER0410)

Two weeks later, thouglon December 21, 2012, Merchants issued a third check
payable to the Andrews in the amount of $10,0000M&R0471) which undisputedly
represents the full mold sublimit payment availabtaler the policy.

In mid-September 2013 laintiffs demolished theirduse with the intent to
rebuild it with all new materials. (M. Andrews 9//283 Dep. p. 9)MaryAnn Andrews
testified that she and her husband decided to deimahd rebuild because they
concluded that mold remediation would @estprohibitiveand might ot eliminate all
of the mold.(M. Andrews 9/25/13 Dep. p. 989)

Plaintiffs filed this suit in Augus2014.



Summary Judgment Standard

“Summary judgment is proper if there is no genuissie of material fact and if,
viewing the facts in the light most favorable tethonmoving party, the moving party

is entitled to judgment as a matter of lavikéarson v. Component Tech. Cqrp47 F3d

471,482 n.1(3d Cir. 2001) (citinGelotex Corp. v. Catretd77 U.S. 317, 322 (1986));
accordFed. R. Civ. P. 56 (a). The Court will enter sunrgpnjadgment in favor of a
movant who shows that it is entitled to judgmentanatter of law, and supparthe
showing that there is no genuine dispute as tomaterial fact by “citing to particular
parts of materials in the record, including depiosis, documents, electronically stored
information, affidavits or declarations, stipulat®. . . admissionsnterrogatory

answers, or other materials.” Fed. R. Civ. P. 581)¢A).

Analysis

Breach of Contract Claim

The urdisputedrecord indicates that Merchants paid the policyitliof
$10,000.00 for mold damage, and indeed, made tWweropaymentsPlaintiffs’ counsel
agreed at oral argument thtdite $10,000.00 payment fulfills Merchants’ contnaait
obligation.

The undisputed record demonstrates that Merchanlysgderformed under the
policy at issue; therefore, summary judgment wdldranted tdMlerchants on the

breach of contract claim.



Bad Faith Claim

The specific contours of Plaintiffs’bad faith afaiare not entirely clear. At oral
argumentPlaintiffs’ counsel stated that Plaintiffs are alang damages above and
beyond the policy limitbecause Merchants delayed the processing of thectier
related claim.Plaintiffs’ brief in opposition to Merchants’summagudgment motioA
states,

Plaintiff is prepared to present at trial that ghmcessing of this claim

was delayed becau$#] the insurer initially put the wrong dates on the

paperwork[2] the insurer initially mistakenly said that the mlaff did

not have mold coverage when they dfi@] the insurer initially said the

policy had lapsed when in fact it had npt] and the isurer mistakenly

marked the case closed when in fact it was stitigieg.

(Opposition Brief, p3) Plaintiffsciteno record evidence in support of these factual
assertions.ContrastFed. R. Civ. P. 56(c)(1)(A)(“A party asserting &tfa. . must
support the assertion by citing to particular partsrodterials in the record.”).

“[A] n insurer acts in bad faith in delaying the proaeg®f a \alid claim when (1)
the insurers conduct is unreasonable, and (2) the insurer lentbnat the conduct is

unreasonable or recklessly disregards the facttiin@tonduct is unreasonable..

Neither negligence nor mistakeis sufficient to show bad faith.” Pickett v. Lloyds, 131

N.J.457474(1993)(emphasis added)

The record evidence viewed in the lighbst favorable to Plaintiffs cannot
support inference that Merchants acted in bad faitprocessing thelaim at issue
Indeed, two of the four pieces plirportedevidencePlaintiffs rely upon are in

Plaintiffs’ own words- merely “mistakes.” (Oppason Brief, p.3)

3 Plaintiffs’ entire opposition to summary judgmegatafour-page letter brief.
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Further, wth regard to Merchantsritially put[ting] the wrong dates on the
paperwork,” the Court assumes Plaintiffs are rafegto the following notation in
Merchantsinternalcomputerized claim file:

Mrs. Andrews called me [on November 20, 2012] anel mad a long

discussion and then | spoke with the [insurancedr®g The date of loss

must have been keyed in wrong. We have it as 2 Bl the date on the

[Notice of Loss] is 7/27/12.

(MERO411) Nothing about this statementto which neither Plaintiffs’ briefnor the
record,gives any further contextsuggests that the erroneous date was anything other
than a mistakeCf. Pickett 131 N.J. at 474 (explaining that there is no Eth “when a
claim is lost in the computé). Moreover, the undisputed record demonstrates that
once the error was discovered, it was corrected.

Lastly, with regard taMerchants “initiallysaying that Plaintifs’ policy had
lapsed, the Court assumes Plaintiffs rely uponfoiiewing depositiortestimony of
MaryAnn Andrews:

A: You had asked the question who told us thatlienot have insurance

coverage and that was Debbie Spalléroen Merchants, and she was the

inside [sic] house adjuster. ... And at that gosnwhen | emailed [our
insurance agent] and called Wells Fargo, who washoortgage, because

| know they paid the premium, and she had no recordis having

insurance . ..

Q: And you didn't have insurance because?

A: [Debbie Spallone] told me it lapsed.

Q: ...Did it actually lapse?

A: No. ... But ...l think, it was due . . thle insurance contract]

terminated for that year before October®sd then the new one started
October 2%, s0. . .



Q: So the confluence of events was that Sandy aappight at the same
time . .. and that’s when it lapsed? Was just dhbe same time? I'm
just guessing.
A: It was that week, probabliike a week before Sandy, it lapsed because
you have to see the policy terms, you know, theatife date and the end
date.
Q: Yeah.
A: | think it was like a week before Sandy.
Q: Okay. So, but in the end, it turns out thatypolicy did not laps?
A: No.
(M. Andrews 8/31/15 Demp. 11-13) This evidence is insufficient to support an infecen
of bad faith.

Summary judgment will be granted to Merchants athobad faith claint.

Conclusion
For the reasons stated above, and in keeping Wehdiscussion held on the
record during oral argument, Defendantisotion for summary judgment will be

granted An Order will accompany this Opinion.

Dated:July12, 2016 __s/ Joseph H. Rodriguez
Joseph H. Rodriguez, USDJ

4 In light of the disposition of the claims on the rite, Merchantsspoliation argument
(Moving Brief p. 814)is moot.



