BIEGALSKI v. AMERICAN BANKERS INSURANCE COMPANY OF FLORIDA et al Doc. 32

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

DEBORAH BIEGALSKI,
Plaintiff, : Civil No. 14-6197 (RBK/KMW)
V. : OPINION
AMERICAN BANKERS INSURANCE
COMPANY OF FLORIDA and FARMERS
INSURANCE COMPANY OF
FLEMINGTON,

Defendants.

KUGLER, United State®istrict Judge:

This lawsuit arises from a dispute regardamginsurance claim resulting from damage to
the house of Plaintiff Deborah Biegalski (“Riaff” or “Biegalski”) caused by Superstorm
Sandy. Plaintiff brings claimagainst her homeowner’s insurance company, Defendant Farmers
Insurance Company of Flemington (“Defendant*léarmers”). Presently before the Court is
Farmers’ Motion for Summary Judgment (“Defentia Motion” or “Farmers’ Motion”) [Dkt.

No. 28]. For the reasons thatlfov, Farmers’ Motion will beSRANTED.

FACTUAL BACKGROUND AND PROCEDURAL HISTORY 1

On October 29, 2012, Hurricane Sandy miadelfall in southern New Jersey, and
Plaintiff's home sustained damag@ef.’s Statement of Mateai Facts (‘DSMF”) [Dkt. No. 30-
2] 1 1; Pl.’s Statement of Material Facts (“PSMMkt. No. 29-1] { 1.)Plaintiff filed a claim

with Farmers under her homeowner’s policy (BeEx. A [Dkt. No. 28-5] (the “Policy”))

1 The Court recites those factdevant to deciding the pemdj motion for summary judgment,
and resolves any disputed facts or inferences in favor of Plaintiff, the non-moving peety.
Trinity Indus., Inc. v. Chi. Bridge & Iron Co735 F.3d 131, 134-35 (3d Cir. 2013).
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(DSMF { 1; Compl. [Dkt. No. 1] 11 21, 27, 20 plaintiff also filed a claim under her flood
insurance policy with Defendant American Barskknsurance Company of Florida (“American
Bankers”). (Compl. 11 20, 27, 29.)

Plaintiff and Farmers then disputed the amafrdamage caused to Plaintiff's home that
was covered under the Policy. (PSMF  2.) Fasthad an inspector, Jeremy Richardson of
Insurance Claims Adjusters, Inc., insped@iitiff's home on December 1, 2012, and in a
detailed assessment, determined that the wind damage resulted in $1,285.99 worth of repairs to
Plaintiffs home. (DSMF | 2; Def.’s Ex. G KD No. 28-11] (the “Inial Assessment”).) By
letter on December 19, 2012, Farmers informed Plaintiff that because the loss was below the
$2,000.00 deductible of her policy, her claim was e@ni(DSMF | 4; Def.’s Ex. B [Dkt. No.
28-6] (the “December 2012 Letter”).) In tBecember 2012 Letter, Farmers advised Plaintiff
that if she wanted to file abart claim based on that denialgsias required to do so within a
year of the letter. 14.)

Farmers was informed by Alliance Adjostnt Group, Inc. (“Alliance”) on May 31, 2013
that Alliance would be represtamg Plaintiff, and requested tme contacted to inspect the
property. (DSMF { 5; Def.’s Ex. J [Dkt. No.-28].) Farmers condualea re-inspection of
Plaintiff's property on May 19, 2013¢onducted by Mr. Richardson again, and with a
representative from Alliance present. (DSME.)] There was no change found in the amount of

loss. (d.) Farmers sent Plaintiff a letter dane 25, 2013 informing her that the $1,285.99

2 The Policy submitted by Farmers is actually for a different term than would have covered the
Sandy damage. The submitted document states that the policy term is “12:01 A.M. Standard
Time from 03/26/2014 to 03/26/2015(Policy at 1.) Neither partgtisputes the applicability of

the relevant language from the Policy, lewer, so the Policy submitted will govern.

3 The Court is somewhat confused by the timintheke events, but has no contrary evidence
regarding the dates.



amount of loss was still below the $2,000.0@wlible, and including the same language
advising Plaintiff of the one-year limitation onging a court claim. (DSMF { 6; Def.’s Ex. C
[Dkt. No. 28-7] (the “June 2013 Letter”).)

Plaintiff, through Alliance, invoked the appsal provision under her policy on June 28,
2013, three days after the June Letter was 81 8MF { 3; Pl.’'s ExA [Dkt. No. 29-3] (the
“Appraisal Letter”).) The Appraisal Letter incled a request of Farngethat the appraisal
“include both the scope and cost of repairsbpposed to just tharice difference of the
property. [d.) On July 8, 2013, Farmers responded ithabuld participaten appraisal, but
that Plaintiff needed to choose another agerabecause it did not consider Alliance to be
impartial. (PSMF 1 4; Pl.’s Ex. B [Dkt. No. 29-4].) Farmers did not respond to the request
regarding scope and cost of repa (Pl.’s Ex. B.) On Julg4, 2013, Alliance informed Farmers
that it was no longer represamgiPlaintiff. (DSMF § 7; Def.’s Ex. D [Dkt. No. 28-8].)

Plaintiff filed the instant suit against bd#armers and American Bankers on October 7,
2014. SeeCompl.) Plaintiff brought brezn of contract claims against both insurers, as well as
claims for breach of good faith and fair degliand claims under the New Jersey Consumer
Fraud Act, N.J.S.A. 56:8-1 to -19%& “NJCFA”") against FarmersS¢e id. Farmers answered
the Complaint on December 17, 205é€Farmers Answer [Dkt. No. 4]) and American Bankers
answered on January 6, 2058€American Bankers Answer [Dkt. No. 10]). Thereatfter,
Plaintiff's case was stayed on March 13, 2015 asqgddhte District of New Jersey’s district-
wide management of the Hurricane Sandy cafdsr. 13, 2015 Order [Dkt. No. 12].) On
August 28, 2015, Plaintiff's counsel reported theecas settled to the Court. (Kublanovsky
Decl. [Dkt. No. 21].) The case was thesrdissed on September 18, 2015 with the right to

reopen the case within 120 dayfthe dismissal should thentias fail to consummate the



settlement. (Sept. 18, 2015 Order [Dkt. No. 2AIgintiff's counsel notified the Court on
October 8, 2015 that the case haty @ettled as to American B&ers, and not as to Farmers,
and requested the Court reinstite suit. (Boohaker Letter . No. 23].) The Court then
ordered the case reopened. (Q&, 2015 Order [Dkt. No. 24].) Once the case was reopened,
Plaintiff and American Bankersléd a stipulation of dismissdéaving Farmers as the only party
to the suit. (Nov. 9, 2015 Stimtlon [Dkt. No. 27].) Thignotion for summary judgment

followed.

. JURISDICTION

American Bankers is a “Write Your Owarrier participating in the National Flood
Insurance Program. Pursuant to 42 U.S.C. 8 4ir2 Court had origia jurisdiction over all
claims related to the policy issued by Ancan Bankers, and all claims against Farmers fell
within this Court’s supplemental jurisdictiemder 28 U.S.C. § 1367. With the dismissal of
American Bankers, the Court must reexamine tisgliction to hear the claims against Farmers.

No independent basis for jurisdiction exists ower claims against Farmers. Farmers is a
New Jersey corporations with its principahqd of business located in New Jersey. (Compl.

1 13.) Therefore, there is novdrsity between Plaintiff and Farmers, so 28 U.S.C. § 1332 cannot
provide a basis for jurisdiction. Additionally,a#tiff makes no claims against Farmers “under
the Constitution, laws, or treaties of the Udif&tates,” so 28 U.S.C. § 1331 cannot provide a
basis for jurisdiction. Thus, thanly basis for jurisdiction over thidaims against Farmers is the
continued exercise of thSourt’s supplemental jurisdiction under 28 U.S.C. § 1367.

“[W]here the claim over which the districbart has original juddiction is dismissed
before trial, the district courhustdecline to decide the pendent state claims unless

considerations of judici@conomy, convenience, and fairnésshe parties provide an



affirmative justification for doing so.’Hedges v. Mus¢®04 F.3d 109, 123 (3d Cir. 2000)
(quotingBorough of W. Mifflin v. Lancasted45 F.3d 780, 788 (3d Cir. 1995)) (emphasis added
by quoting source). In this case, because the baBiarmers’ Motion is tat Plaintiff's claim is
time barred, judicial economy and fairness coutisa the Court should exercise jurisdiction

over the claims against Farmers.

[I. LEGAL STANDARD

Summary judgment is appropriatdere the Court is satisfigdat “there is no genuine
dispute as to any material fact and that the movant is entitled to judgment as a matter of law.”
Fed. R. Civ. P. 56(akee also Celotex Corp. v. Catret?7 U.S. 317, 33AP86). A genuine
dispute of material fact exists lgnf the evidence is such thatreasonable jury could find for the
non-moving party.Anderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986). When the Court
weighs the evidence presented by the partigdbe‘evidence of the non-movant is to be
believed, and all justifiable inferencage to be drawn in his favorId. at 255.

The moving party bears the burden of estabiiglihat no genuine issue of material fact
remains See Celotexd77 U.S. at 322-23. A fact is matewaly if it will affect the outcome of
a lawsuit under the applicable lamnd a dispute of a rteial fact is genuine if the evidence is
such that a reasonable fact finder caefdirn a verdict for the nonmoving partgee Andersgn
477 U.S. at 252. Even if the facts are undispudetisagreement over what inferences may be
drawn from the facts precludagyrant of summary judgmenideal Dairy Farms, Inc. v. John
Labatt, Ltd, 90 F.3d 737, 744 (3d Cir. 1996).

The nonmoving party must present “more thastintilla of evidence showing that there
is a genuine issue for trialWWoloszyn v. Cnty. of Lawrenc96 F.3d 314, 319 (3d Cir. 2005).

The court’s role in deciding the merits of@mmary judgment motion is to determine whether



there is a genuine issue for trial, not to deteentive credibility of the evidence or the truth of

the matter.Anderson477 U.S. at 249.

V. DISCUSSION
A. Procedural Issues

Plaintiff first opposes Farmers’ Motion on tgeounds that Farmers failed to comply with
Local Civil Rule 56.1(a). (Pl.’s @p. at 4.) The rule provides pertinent parthat “[a] motion
for summary judgment unaccompanied by a statgraf material facts not in dispugball be
dismissed. . . . Each statemehimaterial facts shall besseparatedocument (not part of a
brief) . . ..” L.Civ.R. 56.1(a) (emphases addedhe Court is loath tencourage noncompliance
with the Local Civil Rules, but in this instance will excuse Farmers’ failure to comply, as
Farmers remedied the situation by providing a sEply numbered statement of material facts
that duplicated the text of the facts sectiamnfrFarmers’ initial moving brief and cites to
relevant documents in the record. However, allreifilings must strictly comply with the Local
Rules of this Court.

Plaintiff also challenges Farmers’ abilitydogue that her NJCFA claims are ripe for
judgment in that they failed t@ise it in its moving brief(Pl.’s Opp. at 5-6.) The Court
disagrees that Farmers did not move for judgton her NJCFA claims in its moving brief;
Farmers sought dismissal of the entire complaitit prejudice, not just the claims sounding in
contract. $eeDef.’s Mot. Br. at 11.) Plaintiff brought up the applicability of the NJCFA to the
instant claims for the first time in her owpposition brief, and so Farmers was entitled to
respond to those issues in its reply brief. Rdgasg Farmers raises the time limitations issue for

all claims in the first instance in its moving brié herefore, the Court may proceed to assess



whether a limitations defenseappropriate here and whetlt&armers is entitled to summary

judgment on that defense.

B. Statute of Limitations Defense

Farmers seeks summary judgment on the baaidthintiff’'s contrat claims are time
barred. §eeDef.’s Mot. Br. at 8-11.) Plaintiffesponds that Farmers never unequivocally
denied her claims such that the limitations period began to 8eeP(’s Br. at 6—7.) She
further responds that even iftlperiod did begin to run, shedstitled to equitable tolling
because of Farmers’ actions in rejecting her selected adjuSt.idat 7-9.) For the reasons

that follow, the Court disagrees withaiitiff and finds her claims time barréd.

1. One-Year Limitations Period Applies

In New Jersey, the six-year statute of liidas for contract &ons generally governs
insurance actions as welbeeN.J.S.A. 2A:14-1 (“Every action at law . . . for recovery upon a
contractual claim or lighty . . . shall be commenced withBhyears next after the cause of any
such action shall have accrued.”). Claims urtde NJCFA are subject to the same six-year
statute of limitations.See id. However, the parties to a contract may shorten the limitations
period, and cannot then avail themselota longer limitations periodGahnney v. State Farm
Ins. Co, 56 F. Supp. 2d 491, 495 (D.N.J. 1999) (cithagnes v. Federal Ins. G& N.J. 21, 24
(1950));see also Martinez-Saago v. Public Storage38 F. Supp. 3d 500, 506—07 (D.N.J. 2014)
(collecting cases and remarking that “New Jersmyrts, including courts ithis District, have

upheld reasonable contractual limitations provisiohone year or less when the applicable

4 Because the Court will be dismissing the conmplas time barred, the Court need not reach the
issue of whether the NJCFA applies to this tgpasurance claim, and expressly does not
decide that issue.



statutes of limitations exceeded those time &sfheven though the court ultimately found the
limitation unreasonable).

Here, Farmers incorporated into the Poliayna-year statute of linations that appears
to have been modeled after the statutoryifiseirance policy language, but is not identic&led
Policy at 4 (“No actiomimay be brought againss. . . unless brought within 12 months after
denial of either the entire claim tivat part of the claim in dispait . . .”); Def.’s Mot. Br. at 8—
10); see alsdN.J.S.A. 17:36-5.20 (“Suit. No suit or &t on this policy for the recovery of any
claims shall be sustainableany court . . . unless commenceithm twelve months next after
inception of the loss.”)

Farmers argues that the limitations period urtde policy is identical to the limitations
period under the statutory fire insurance policy langua8eelef.’s Mot. Br. at 8-10.) This
overlooks the crucial difference between the Radind the statutory language—the date from
which the limitations period is measured. Underfite insurance policy statute, the limitations
period “run[s] from the date of the casualty but [is] toll[ed] . . . from the time an insured
gives notice until liability is formally declined.Peloso v. Hartford Fire Ins. Cp56 N.J. 514,
520 (1970)see also Solomon Lieberman & Chevra Lomdei Torah v. Interstate Fire & Cas. Co.
768 F.2d 81, 82 (3d Cir. 1985). By the languagthefPolicy, however, the limitations period
runs from the “denial of either the entire claim attpart of the claim in dpute.” (Policy at 4.)
With this difference in the plailmnguage, Farmers is incorrectjaeding the limitations period.

Reading the Policy, the Court finds thayalaim under the Policy and any NJCFA claim
related to the Policy is subject the general six-year limitais period running from the date on
which the cause of action accrued, but alsulgect to a one-year limitations period running

from the date on which Farmers denies the cldifn.cause of action acad later than the date



of denial, or more than fiveears before the date of deni@lee Ryan v. Liberty Mut. InEiv.

No. 14-6308 (WHW)(CLW), 2015 WL 4138990, at *3.tDJ. July 8, 2015) (finding an NJCFA
claim accrued when the insurance companytteédoolicyholder losses were not covered).
Therefore, the relevant limitatns period with respect to thsotion is the one-year limitations

period from the Policy.

2. The June 2013 Letter Wasan Unequivocal Denial

Farmers submits that the June 2013 Letter was the final denial of the claim, and thus the
one-year period began running on June 25, 2013 and ended on June 25(R6fl%. Mot. Br.
at 8-11.) Plaintiff argues that the June 2013 Lettes insufficient to ban unequivocal denial
of her claim, and thus the limitations period diot begin to run. (Pl.’s Opp. at 6-7.)

Relying onAzze v. Hanover Insurance C836 N.J. Super. 630 (App. Div. 2001),
Plaintiff argues that her one-year limitats period has not yet begun to ru8eéPl.’s Br. at 6—
8.) InAzzethe insurance policy contame requirement that suit beought within one year of
the loss.Azze 336 N.J. Super. at 633. The insurance comzant a denial ladt to the insureds
that referred to being able to submit new infatiora and also suggestedatithe insureds should
contact the New Jersey Department of Insoeaif they were unhappy about the decisitth.at
641-42. Additionally, the insureds were dealing with the insurance company on two separate
claims, and the parties were engaged in negotistiong after the denial letter was sent with

respect to the other claimausing additional confusiond. at 642—43. The Appellate Division

5> Farmers actually argues that the limitag period should be measured undePil@so
language, with the one-year period running from the date of $sealwd tolled between the date
of notice of loss and the denll the claim, and so suggeghe limitations period would be
shortened by the eight days between whem#®fi&s loss occurred and when Plaintiff notified
Farmers of the loss. (Def.’s Mot. Bat 8—-11.) As explained in Section IV.Bsliprg the Court
disagrees tha@elosoapplies, but the da of denial is still relevant.

9



held that the issues in the denial letter injaaction with the speciaircumstances of the two
separate claims meant the denigtklewas not sufficiently unequivocald. at 643. As a result,
the court inAzzedetermined that und@elosq the tolling of the one-gar limitations period had
not ended, and the insureds’ suit was not time baiced.

Plaintiff submits that her case is analogouzae and thus no unequivocal denial
occurred, because (1) the June 2013 Letter incladeference to Farmers’ Internal Appeals
Panel; and (2) Farmers agreed to engaggpraisal. (Pl.’s Opp. at 6-7.)

With respect to the Internal Appeals Pamdgintiff attempts to analogize Farmers’
internal body to the state agen@ferenced in the letter fizze The letter inAzzeread:

“Should you wish to take this matter up witletNew Jersey State Insurance Department, you
can write them at State of New Jersey Depantro€éInsurance, Division of Enforcement and
Consumer Protection . . . Azze 336 N.J. Super. at 64T he Appellate Division ilAzzefound

the language ambiguous because it “could reasotedullya person to conclude that contact with
[the Department of Insurance] was actually aguarsite to a lawsuit” or “lead the insured to
believe such a contact would réso the resolution of the claim, so as to render a lawsuit
unnecessary.’ld. at 642.

Farmers’ June 2013 Letter reads: “If you do agtee with our evaluation of your claim,
you may have it reviewed by our Internal Apebnel. A request for an appeal may be
submitted, in writing, to: Farmers Insurance Company of Flemington, Internal Appeals
Panel . ...” (June 2013 Letterla} The Court agrees with Pl&fhthat this language is very
similar to the language in the letterAaze and raises the same concerns with respect to
“render[ing] a lawsuit unecessary” that the Appellate Divasi had in finding the letter iAzze

problematic. However, the Court takes well Fashargument that “Farmers’ denial letter to

10



[Plaintiff] advised her of the one-year statutdiwiitations, whereas [the insurer’s] letterAaze
did not.” (Def.’s Reply at 6.)The June 2013 Letter very clearlfarms Plaintiff, in larger font
than the notice about thetémnal Appeals Panel,dhshe was required to file an action in court
within one year of the letter. (June 2013 Le#tet.) Even if Plaintiff believed going to the
Internal Appeals Panel would moot the needaftawsuit, she was on notice by this letter that
any lawsuit would indeed needle filed within a year.

Turning to Plaintiff's allegations regardj special circumstances, the Court disagrees
that agreeing to engage in the appraisal m®cenders the denial arghbus. Plaintiff argues,
“It is clear from Defendant’'s agement to participate in apprdifaat Defendant recognized that
there was a dispute as to the scapd cost of covered repaiemd therefore the June 25th letter
was not an unequivocal dahi’ (Pl.’s Opp. at 7.) This chacterization is incorrect. Rather,
Farmers was required to engage in the appraisaess by the language of the Policy because
the parties disagreed as to the amount of loss. (Policy®adDe#'s Reply at 8-9.) This was not
a situation where the parties were negotiating betwthemselves how much or whether Plaintiff
would get paid; this was a disagreement as toevalthich meant that thgarties could request a
third party to settle the amount.

Viewing both of these arguments togethee, @ourt does not believe that Plaintiff has
demonstrated tha@zzecontrols and that the June 2013 Lettas not an unequivatdenial. It

is important to note that at mwint did Farmers deny Plaintiff's claim as an uncovered loss. The

® The Policy states in Secti IE Conditions, { 2.F.:
If youandwedo not agree on the amount of the loisgalues, eitheone can require
that the amount of loss or values be seapgraisal. Within 30 days of receipt of
a written demand for appraisal, eachtasselect a competent and disinterested
appraiser. Each party is to thertifyothe other of the appraiser selected.

(Policy at 24.)
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basis of the denial was the value of the lossdbelow the amount ahe deductible, meaning
no payment would be made by Farmers. The R013 Letter was an unequivocal denial of the

claim for the reasons stated above.

3. Equitable Tolling Does Not Apply

Plaintiff further argues that helaim is subject to equitabkolling because of Farmers’
response to her request for appraisal. (Plgp.@t 7-9.) Plaintiff clans that because Farmers
asked her to hire a new appg@i that would not have antenest in the outcome, Farmers
“effectively destroyed Plaintiff’'santractual right and ability towwoke appraisal.” (Pl.’'s Opp. at
7.) This hyperbolic argument overlooks the fhett Plaintiff merelyhad to find another
appraiser in order to engampethe appraisal process.

As a general rule, “[tlime limitations analogdosa statute of limit@gons are subject to
equitable modifications.’Miller v. N.J. State Dep’t of Corrl45 F.3d 616, 617 (3d Cir. 1998).
In New Jersey, equitable tolling only apglie “narrowly-defined circumstancesR.A.C. v.
P.J.S. Jr.192 N.J. 81, 100 (2007). The Appédidivision has explained that:

Equitable tolling is traditionally reservéolr limited occasions. These include: “(1)

[if] the defendant has actively misled the ptéf, (2) if the plaintiff has in some

extraordinary way been prevented from awsgrhis rights, or (Bif the plaintiff

has timely asserted his rights mistakanlyhe wrong forum,” with the caveat that

any restrictions on tolling “omst be scrupulously observed.”

Heyert v. Taddes&31 N.J. Super. 388, 436 (App. Div. 2013) (quofiig.U. v. A.C.U, 427

N.J. Super. 354, 379 (App. Div. 2012)) (modificatioronginal). “However, absent a showing
of intentional inducement or trickery by a dedant, the doctrine ofggiitable tolling should be
applied sparingly and only indfrare situation where it is g@nded by sound legal principles as

well as the interests of justicePreeman v. State847 N.J. Super. 11, 31 (App. Div. 2002)

(citing United States v. Midgleyt42 F.3d 174, 179 (3d Cir. 1998))Equitable tolling . . .

12



requires the exercise of reasbleinsight and diligence by angen seeking its protection.”
Villalobos v. Fava342 N.J. Super. 38, 52 (App. Div. 2001).

Per the Policy, the parties were each requiresgkect an appraiser within thirty days of
the written demand for appraisal. (Policy at 2RIaintiff, through Allance, sent her written
demand for appraisal on June 28, 2013, three daysladtdune 2013 Lette(Pl.’'s Ex. A.) Ten
days later, on July 8, 2013, Farmers informed Plaintiff and Alliance that she needed to choose a
new appraiser because Farmers did not believe Alliance to be impartial. (Pl.’s Ex. B.) Farmers
also informed them in this letter of Farmerdestion of an appraiser different from the one who
had twice before evaluatdlaintiff's property. Id.) On July 24, 2013, Allince withdrew its
representation of Plaintiff as happraiser. (Def.’s Ex. D.) M&er Plaintiff nor Farmers avers
that any communication took place between thagsm#gain between thigtter and the filing of
the suit.

It is true that, as Plaintiff argues, theliPp does not explain whahakes an appraiser
impartial. SeePl.’s Opp. at 7-8see generallyolicy.) However, thisloes not make Farmers’
response improper. If Plaintiffisagreed, Plaintiff needed only respond saying she did not agree,
and the parties would have had to proceed fitmahpoint. Instead of engaging with Farmers,
Plaintiff entirely disengaged from the procassminated her appraiser, and then did not
communicate further with Farmers for over fourtesanths until she filed the instant suit.

Plaintiff also complains of Farmers’ failure tespond to Plaintiff's request that appraisal
include the scope and pricing. (PIOpp. at 7.) However, theitral Assessment made clear that
the cost of the damage was not limited to judinainution in value of the property, as Plaintiff's
Appraisal Letter feared Farmers would do. Ratkhe Initial Assessment shows the cost not

only of materials to replace damaged partBlafntiff's property, butlso labor costs.Sge

13



Initial Assessment at 2—3.) Plaffis Appraisal Letter even indicas that the request to define
the “amount of loss” as including “the scope areldbst of repairs” waa boilerplate request,
admitting, “We did not know your individual company’s position or philosophy regarding
Appraisal.” (Appraisal Letter dt.) A review of tle Initial Assessment would have answered
that question.

No conduct on behalf of Farmers with resgedhe appraisal poess denied Plaintiff
any right to appraisal. Plaintiff herself ultimately failed to comply with the Policy provisions
regarding appraisal, and has not demonstrated that she falls anthof the three situations
where equitable tolling is permitted. AccordingPlaintiff is not entitled to any equitable

tolling.

4. Plaintiff's Claims are Time Barred

The Court has determined that Plaintiff'aiohs are subject to a one-year limitations
period running from the date on which Farm@esied her claim, and this limitation is the
determinative limitation for both Plaintiff's comirt claims and her NJCFA claim. The Court
has further determined that Farmers unequllpcenied Plaintiff's claim on June 25, 2013,
marking the start of the limitations period, and tRktintiff is not entled to any equitable
tolling of the limitations period Plaintiff did not file suituntil October 7, 2014. Therefore,

Plaintiff's claims are time barred, @frarmers’ Motion will be granted.
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V. CONCLUSION
For the foregoing reasons, Farmers’ Matwill be granted, and Judgment will be
entered in favor of Defendant Farmers Insaea@ompany of FlemingtorAn appropriate order

accompanies this opinion.

Date: April_29th , 2016

s/ Robert B. Kugler
ROBERT B. KUGLER, U.S.D.J.
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