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NOT FORPUBLICATION (Doc.No. 33)

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
CAMDEN VICINAGE

CHRISTOPHERMCGUIGAN,
Plaintiff, : Civil No. 14-7716(RBK/JS)
V. : OPINION

APPLIANCE REPLACEMENT, INC.,
etal.,

Defendant(s).:-

KUGLER, United State®istrict Judge:

This matter comes before the Court oriddelant Appliance Replacement d/b/a Multi-
Housing Depot’s (“Defendantyotion for Summary Judgment muwant to Federal Rule of
Civil Procedure 56 (Doc. No. 33). The subjetthis motion is Plaintiff Christopher
McGuigan’s (“Plaintiff”) Complaint, in which halleges Defendant unlawfully retaliated against
him for exercising rights undéine Family Medical Leave Act (“FMLA”) and the New Jersey
Law Against Discrimination (“LAD”). For the ssons stated hereidefendant’s Motion for
Summary Judgment will BRANTED IN PART andDENIED IN PART .

l. BACKGROUND
A. Facts
Defendant Appliance Replacement, Incaisompany that engages in the trucking,

cabinet shop, and windows and doors businessés J@lunterstatement of Undisputed Material
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Facts (“Pl.’s SMF”) 1 1. Plaintiff began working for Defendant in 2012 in the position of
Windows Technical Saled. § 9. Plaintiff's job duties consisteof going to jobs, bringing back
scopes, counting and measuring, meeting wigtaruers, following up with customers to close
jobs, bringing sales, attending trade shpand working with installation crewisl. § 10.
Plaintiff's supervisor was Sandy Cornell (“@ell”), manager of the Windows and Doors
departmentld. 5. Edward Bell (“Bell”) isan owner of the companid. 7.

The parties do not dispute that Plaintiff reeei two disciplinary actions prior to his
leave. On February 12, 2014, Plaintiff receivesdrdéten warning from Cornell for incorrectly
measuring windows on the Windsor Arms propeltgf.’s Statement of Undisputed Material
Facts (“Def.’s SMF”) § 27—-28. On March 7, 2014, Riid received another reprimand for using
the company credit card to ma&gersonal purchase of alcohdl. | 29; Pl.’'s SMF  19-20. At
some point before Plaintiff went on leave, Cdiratso discovered that Plaintiff had sent an
inaccurate quote for a project at Sussex HoDsé!s SMF { 25. Plaintiff was not placed on a
performance improvement plan or suspensidioviong these incidents. Pl.’'s SMF { 15. Bell
stated that he did not beliefaintiff's unauthorized use of¢hcompany credit card supported
termination.d. T 21.

Plaintiff claims that on June 2, 2014 his badapped while at work. Def.’s SMF 1 4;
McGuigan Dep. at 38; Reganato Dep. at 68M&ithew Bell Dep. at 17-18. Plaintiff informed
Human Resources, Arlene Reganato, of theynjind Reganato instructed him to speak with
the company’s workers’ compensation doctor. Pl.’s SMF { 29. A referring physician placed him

on FMLA leaveld. | 32.

1 To the extent the parties agree on particidatsf, the Court will cite Defendant’s Statement of
Undisputed Material Facts aftflaintiff's Counterstatement afndisputed Material Facts in
support. For disputed facts, the Court will rely on the record.
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The parties dispute whether Plifiiwas replaced upon going on lead/Blaintiff claims
that Defendant hired Eric Skare to replace etording to Reganato, Cornell and Bell stated
that Skare would be taking over Plaintiff's positenmd job responsibilities, with the exception of
sales. Reganato Dep. at 99-101. Defendant sttt hired Skare into a new position of Field
Technical Support. Cornell Dep. at 22.

Within ten days after Plaintiff began meditadhve, Cornell spokeith Reganato about
whether Plaintiff could work from home durihgs leave. Pl.'s SMF { 41. When Reganato
responded that Plaintiff did not have a home office, Cornell sgptesurprised, as Plaintiff had
left work early on many occasions to work frormte Cornell Dep. at 26. &htiff contests that
he was ever instructed to set up a home officetestdied he did not leave work early to work at
home. McGuigan Dep. at 116-17. At this point, @lirmentioned terminating Plaintiff for the
first time, saying to Reganato, “You know athl don’t want him back.” Pl.’s SMF | 38.
Reganato responded that Defendant could notinatenPlaintiff while he was on FMLA leave,
to which Cornell responded, “[Bl assuming he’s going to corbhack at one point, what do we
do then?1d. 7 42.

The same day or one day after, Corgpthke to Bell, an owner of the company,
regarding Plaintiff's performance issués. | 43—44. Cornell told Bell that he believed Plaintiff

was lying to him and could not be trustédl. | 44. Cornell said, “I donwant him back. . . . |

2 Plaintiff's Counterstatement afndisputed Material Facts) many instances, responds to
Defendant’s factual statements only by stating ithalbjects on the basikat the statement was

“not material to the arguments made inf@welant’s Motion for Summary Judgment.” Local

Civil Rule 56.1 plainly requires &hopposing party to “addressgeh paragraph of the movant’'s
statement, indicating agreement or disagre¢rhAny statement not disputed is deemed
undisputed for the purposes of the summary judgment motion. Here, this objection of Plaintiff's
does not contain any indication of agreement saglieement, and thus fails to create a dispute

of material fact. Accoricigly, the Court will regard such facas undisputed for the purposes of
this Motion.



think enough is enoughld. Bell responded that Cornell could rive Plaintiff while Plaintiff
was on leaveld. Cornell asked Bell what the company should do if and when Plaintiff returns
from leave, to which Bell instructed Calhto speak with the company’s attorn&y.. § 45-46.

Defendant claims that Plaintiff's performance issues continusdrface while he was
on leave. Cornell testified that, in one inst@na client informed him that Plaintiff had
misquoted a project at Woodbury Arms. Cdrdep. at 36—37. Cornell estimated that he
uncovered a total of about five misquoties.at 35. Before Plairffireturned, Cornell spoke
again with Bell about Plaintiff, but now about eliminating his position. Pl.’'s SMF § 51-52. Two
weeks prior to Plaintiff's return, Cornellleesd Reganato, “What am | going to do with him
because I'm not putting him out in the fieldd’ 1 53.

On August 4, 2014, Plaintiff returned to work for Defendiht 54. During his first
week back, he was reissued a company caphade. Def.’s SMF  20-21. Plaintiff told Cornell
that he was “ready to hit theamd running” and meet with custens. Pl.’'s SMF q 58. Cornell,
however, asked Plaintiff to stay lais desk. Def.’s SMF { 44. Plaintiff claims that Cornell forced
him to review old files rather than returnhis previous job dutieddcGuigan Dep. at 5;
Reganato Dep. at 137. Defendant claims that Cloaskéed Plaintiff to dhcustomers listed in a
stack of paperwork and obtain thiatus of those projects. CethDep. at 54. During Plaintiff's
first three days back, Defendant asserts, Bifadid not review the paperwork or do any work.
Id. at 57.

On August 6, 2014, Plaintiff's third day badkefendant claims that Cornell learned the
company lost a job that Plaintifforked on before he took leaud. at 59-60. Cornell stated he
had asked Plaintiff to correct certarrors on the project prior tas leave but Riintiff had not

done sold. at 64. Following this discovery, Corneklilled the owner of the property, who



contradicted the explanation Plafhhad proffered for the errofd. at 64—68. It was at this

point, Cornell testified, that the final de@siwas made to eliminate Plaintiff's positiod. at
116-17. That afternoon, Cornell met with Plaintifidiscuss his job performance. Pl.'s SMF
60. When Plaintiff asked Cornell if lveas going to fire him, Cornell said nd. During this

same conversation, Cornell also said he was building a case to fire him, according to Plaintiff.
McGuigan Dep. at 48.

Cornell later testified that the follong day, August 7, 2014, was when he made the
decision to terminate Plaintiff. Pl.’s SMF { 67.r@ell and Bell discussed eliminating Plaintiff's
position and then informed Regandth. 61. Reganato told Bell thalhe believed termination
was a poor decision, considering Plaintiff hast peturned from FMLA leave and was never
terminated for similar performance issues prior to leble] 62. In response, Bell instructed her
to speak with the company attorney, which sheldid] 63—64. On August 8, 2014, Reganato
drafted a record of termination which statealt tRlaintiff's termin&ion would be effective
August 11, 2014 due to elimination lok position and performande. § 79-81; Reganato Dep.
Ex. 6. On August 11, 2014, Reganato and Cornell called Plaintiff to inform him of his
termination. Pl.’s SMF { 83—-84. They told hine ttompany was downsizing and eliminating his
position.ld.

Bell testified that he was solely respotsifor the decision to eliminate Plaintiff's
position and that he did so for cost reasons. ©8MF  63. He stated that he did not take
performance into accound. § 62. Matthew Bell, another ownefrthe company, testified that
Plaintiff's termination was not due financial problems. Pl.’s SMY 77. Reganato testified that

Bell told her the reason was both financial aedause termination is what Cornell wanted



65. Cornell stated that Plaintiff was terminabedh because of performance and because his
position was eliminatedd.  68.

B. Procedural History

Plaintiff filed a Complaint in the Superi Court of New Jersey, Camden County on
November 5, 2014. Defendant timely filed a NotiddRemoval invoking the Court’s jurisdiction
under 28 U.S.C. § 1331 on December 11, 2014 (Nocl). Plaintiff's Complaint alleges
disability discrimination under the LAD, N.J.S.A. 8§ 10:5eflseq,. perception of disability
discrimination under the LAD, retaliation undeethAD, retaliation under the FMLA, 28 U.S.C.
8 2601 et seq. and wrongful discharge under commaw. On January 14, 2016, Defendant
filed the present Motion for Summary Judgménaintiff agreed to dismissal of its LAD
discrimination and common law wrongful diexge claims, and only the FMLA and LAD
retaliation claims remairRl.’s Opp’n Br. at 3 n.1.
I. LEGAL STANDARD

The Court should grant a motion for summjaiggment when the moving party “shows
that there is no genuine disputetasiny material fact and that the movant is entitled to judgment
as a matter of law.” Fed. R. Civ. P. 56(a). An isisunaterial” to the dipute if it could alter the
outcome, and a dispute of a material fact is tmee’ if “a reasonable jurgould return a verdict
for the nonmoving party. Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986);
Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Catp5 U.S. 574, 587 (1986) (“Where the
record taken as a whole could tead a rational trieof fact to find for the non-moving party,
there is no ‘genuine issue for trial.””) (quotiRgst Nat'l Bank of Az. v. Cities Serv. C891
U.S. 253, 289 (1968)). In deciding ether there is any genuine isgaetrial, the court is not to

weigh evidence or decide issues of faatderson477 U.S. at 248. Becaufst and credibility



determinations are for the jury, the noing party’s evidence i® be believed and
ambiguities construed in its favdd. at 255;Matsushita 475 U.S. at 587.

Although the movant bears therdan of demonstrating thttere is no genuine issue of
material fact, the non-movant likewise must préanore than mere allegations or denials to
successfully oppose summary judgmémiderson477 U.S. at 256. The non-moving party must
at least present probative evidence from wiinehjury might return a verdict in his favdd. at
257. Where the non-moving party fails to “makéawing sufficient to establish the existence
of an element essential to that party’s case,candhich that party will bear the burden of proof
at trial,” the movant is ditled to summary judgmenCelotex Corp. v. Catretd77 U.S. 317,

322 (1986).
[I. DISCUSSION

A. FMLA Retaliation Claim

FMLA retaliation claims that are based orcamstantial evidencare analyzed under the
McDonnell Douglagurden-shifting frameworkRoss v. Gilhuly755 F.3d 185, 193 (3d Cir.
2014)2 Under this framework, the plaintiff musitst establish a prima facie case of
discrimination under the FMLA: (1) she exercisett right to FMLA-quéfying leave, (2) she
suffered an adverse employment action, and @atlverse action was causally related to her
invocation of rightsMcDonnell Douglas Corp. v. GreedAll U.S. 792, 802-05 (1973). If the
plaintiff successfully establishes a prima facie case, the defendant must articulate a legitimate,

non-discriminatory reason for the adverse employment ad¢tiomhen, the burden shifts back to

3 When FMLA retaliation claims are based oiirédt evidence,” they are assessed under the
mixed-motive framework set forth irice Waterhouse.ichtenstein v. Univ. of Pittsburgh Med.
Ctr., 961 F.3d 294, 302 (3d Cir. 2012) (citirRgce Waterhouse v. Hopkin490 U.S. 228, 276—
77 (1989)). Plaintiff has presentad such direct evidence in thgase, nor has he argued that
this case should be decided underRhiee Waterhousenixed-motive framework.
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the plaintiff to prove, by a preponderance & #vidence, that the articulated reason was a
pretext for retaliationid.

In regards to the preat Motion, Defendant does not contéet Plaintiff exercised his
right to FMLA-qualifying leave and s$iered an adverse employment actiSeeDef.’s Br. at
14-16. Thus, the Court turns to whether thegedausal relationship bedn the adverse action
and invocation of rights, wheth®efendant had a legitimate, non-discriminatory reason, and
whether Plaintiff has establisth¢hat reason is pretextual.

1. Causal Relationship

Establishing a causal relatiship between an employee’s#on to take FMLA leave
and an adverse employment event requires protbfeoémployer’s retaliatory intent. Retaliation
need not be the sole reason motivating the adwargployment decisiomather, it will suffice
for the plaintiff to show that the retaliatory aniswas “a determinative factor,” i.e., that “the
action would not have been takieut for [the] protected activity.Culler v. Shinseki840 F.
Supp. 2d 838, 846 (D.N.J. 2011) (citihgBoon v. Lancaster Jewish Cmty. Ctr. AsS®3 F.3d
217, 231-32 (3d Cir. 2007)). Stated another way cthurt’s inquiry isvhether the proffered
evidence “suffice[s] to raise éhnference” that the plainti§f'request for FMLA leave was
causally related to the adversepayment action in question. SeeBoon 503 F.3d at 232.

The Third Circuit has noted thtitere are two main methodsraising such an inference.
Abramson v. William Paterson Coll. of N.260 F.3d 265, 288 (3d Cir. 2001). First, where there
exists “unusually suggestive” timg between the leave requesid the adverse employment
action, such circumstance maysséficient to establish causatidreBoon 503 F.3d at 232.
Second, causation may be established basedperiod of “intervening antagonisnid’ To

make this determination, courts consider “a broad array of evidddcériportantly, it is



incumbent upon the employee tatenstrate that the antagoimisbehavior began after the
FMLA request was mad€ompare Randler v. Kountry Kraft Kitchem¢o. 11-474, 2012 WL
6561510, at *12 (M.D. Pa. Dec. 17, 2012) (rejecpragntiff's causation argument in part
because the alleged antagonistic behavior towaadlstiff was “not markedly different from the
incidents [the plaintiff] experienced prito her” engaging in protected activityjth Abramson
260 F.3d at 289 (crediting plaintiff's evidenceoofyoing antagonism in light of evidence of
plaintiff's superior’s “change in demeanotef[plaintiff engaged in protected activity]”).
Finally, in addition to these wvprimary methods, inconsistees or discrepancies in the
employer’s articulated reasons for terminating employee may be sufficient to support an
inference of causatioheBoon 503 F.3d at 232Abramson 260 F.3d at 290. When considering
any circumstantial evidence of causation, the asud lend “a careful ey the specific facts
and circumstances encounterdédtrell v. Planters Lifesavers Ca206 F.3d 271, 279 n.5 (3d
Cir. 2000).

Plaintiff argues that a causal connectioiseletween his decision to take FMLA leave
and an adverse employment event becaues#rtiing was unusually suggestive. The Third
Circuit has found timing to be unusually suggeswhere seven days transpired between a
plaintiff invoking her rightto leave and terminatiohichtenstein v. Univ. of Pittsburgh Med.
Ctr., 961 F.3d 294, 307 (3d Cir. 2012). Here, Pl#iatigues that he wagplaced immediately
upon going on leave. Defendant’'s Human Resourgeartieent, Reganato, testified that another
employee, Skare, replaced Plaintiff when Pl#imient on leave. Plaintiff's supervisor, Cornell,
stated that he did not intendreassign Plaintiff his previogsb responsibilities in the field
when Plaintiff returned. Plaintiff in fact was n@érmitted to reenter the field in the week he

worked before his termination. Defendant disptités characterization. Dendant asserts that it



did not replace Plaintiff when he went on le@eeause Skare only took over some of Plaintiff’s
responsibilities and ndiis sales duties.

Plaintiff asserts that, in ¢halternative, Defendant decel®o terminate him about ten
days after he went on leave. Cornell stated srdleiposition that he tolReganato, “I don’t want
[Plaintiff] back,” within ten daysfter Plaintiff's leave began. Shiyrafter, Cornell also spoke to
Bell regarding Plaintiff and sdj “I don’t want him back. . .1.think enough is enough.” Both
Reganato and Bell told Cornellahhe could not fire Plaintifivhile Plaintiff was on leave. In
response, Cornell asked what action he ctakd when Plaintiff'deave ended. Defendant
disputes that it decided to termiad®laintiff while he was on leavk.claims that Cornell did not
have the power to fire Plaintiff and was mgreuggesting termination to Bell during their
conversations about Plaintiff. According tor@ell, Defendant made the final decision to
eliminate Plaintiff's position dunig Plaintiff's first week back atvork. Defendant argues that
this contention is supported by Defendant remsgto Plaintiff a conpany car and phone upon
his return.

Construing factual disputes @nlight most favorable to PHaiff, the Court finds that a
reasonable jury could concludattPlaintiff’'s invoking of FMLA kave is causally connected to
his termination. Plaintiff has proffered evidence such as testimony from Defendant’s Human
Resources department, Skare’s job responsililiiad Plaintiff’'s assignments upon his return
that suggest Plaintiff was regged upon going on leave. Defendant has presented testimony that
contests that Skare replaced Plaintiff, assethiatjSkare did not takaver all of Plaintiff's
responsibilities. Such evidence, rewer, present a dispute of material fact over the credibility of
Plaintiff's versus Defendant’s claaterizations of Skare’s role. Faat disputes that are material

are for the factfinder to resolve, and nattluis Court to dispose on summary judgment.
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Furthermore, there is no dispute that PlHiatsupervisor, within ten days of leave,
stated, “I don't want him back.” Defendant cte that Cornell had no authority to terminate
Plaintiff and that Bell made éfinal decision to eliminate Pt#iff’'s position after Plaintiff
returned to work. However, Plaintiff notes tlig#ll in several instazes recognized Cornell’s
authority to fire Plaintiff. Cornell stated that Bstid to him, “[Y]ou can’t fire Chris while he is
out on FMLA,” Cornell Dep. at 30, and Reganatstifeed that Bell explained Plaintiff’'s position
was eliminated because that was what Cornell @chridefendant also argues that it did not make
the final decision to fire Plaintiff until his first week back. However, Plaintiff presented evidence
that Reganato and Bell repeatedly precludeshiff from being fired while on leave and
Cornell in response inquired what action he couké tahen Plaintiff retured. Such material is
sufficient for a reasonable finder of fact to conleuhat Defendant decided to terminate Plaintiff
within ten days of him invoking leave, everDiéfendant did not execute termination until after
leave ended. As such, the Colimts that Plaintiff has estabhed a causal connection between
Plaintiffs FMLA leave and termination, and a perfacie case, for the purposes of this Motion.

2. Defendant’s Legitimate, Nao-Discriminatory Reason

Plaintiff does not contest that Defendant hegulated a legitimate, non-discriminatory
reason for its decision to terminate Plaintiff eféais no dispute that Plaintiff had documented
performance issues: he received a write-uprfoorrectly measuring windows, he was
reprimanded for using the company creditddar purchase alcoh@nd clients reported
problems with a number of his assigned jobs. Dad@t also presentedstanony that Plaintiff's
position was eliminated. Thus, this Court firtlat Defendant has made a showing of a
legitimate, non-discriminatoryeason for terminating Plaintif.he burden shifts back to

Plaintiff to demonstrate that Bendant’s reason was pretextual.
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3. Plaintiff's Evidence of Pretext

To establish pretext, the phdiiff must show more than th#éte defendant’s reason for her
termination was wrong or mistakdruentes v. Perskig2 F.3d 759, 765 (3d Cir. 1994). She is
required to prove that the defendant’s articulaten-retaliatory reason is either: (1) a post hoc
fabrication designed to camouflage intentiomdhliation or (2) nothe motivation behind the
defendant’s decisiond. at 764. To do this, the plaintiff mti“demonstrate such weaknesses,
implausibilities, inconsistenciemcoherencies, or contradictiomms[the defendant’s] proffered
legitimate reasons for its agti that a reasonable factfind=yuld rationally find them unworthy
of credence, and hence infer that [the defendhdthot act for [the asserted] non-discriminatory
reasons.ld. at 765 (internal citations and quotations omitted) (qudiingid v. Wolf, Block,
Schorr & Solis-Coherd83 F.2d 509, 533 (3d Cir. 1992)).elMhird Circuit has considered
factors such as: “the defendant’s credibilttye timing of an employee’s dismissal, and the
employer’s treatment of the employeédsey v. John R. Hollingsworth Corp96 F.2d 632,
638-39 (3d Cir. 1993).

In Plaintiff's case, Plaintiff argues thBefendant’s reason for terminating him was
pretextual because Cornell had been aware aftitfa performance issues but did not fire him
until after he elected FMLA leav The Third Circuit has foureliidence for pretext where the
defendant was aware of performance problenthéylaintiff but did not take adverse action
until the plaintiff invoked medical leavkichtenstein691 F.3d at 310-11. Here, three months
elapsed between Plaintiff's two formal reprimia and when he went on leave. During that
interim, Defendant did not place Plaintiff aperformance plan, suspend him, or discuss
terminating him. Cornell testified that the fitghe he discussed terminating Plaintiff was within

ten days after Plaintiff's leave. Defendant exmpdaihe timing by countering that Plaintiff's major
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mistakes did not surface until afteis leave began. Defendant admits, however, that it did know
of a number of Plaintiff’'s performance problemspto his leave. Cornklvas aware of errors
Plaintiff had made in the Winds Court and Sussex House projects. Matthew Bell, another
owner of the company, heard of “significant migtskthat Plaintiff had made before Plaintiff
went on leave, that dated back nine moiatig possibly as early 2912. Matthew Bell Dep. at
14. Human Resources, Reganategioned why Plaintiff was being terminated following leave
when he had had performance issues before. &udence is enough farrational factfinder to
conclude that Defendakhew that Plaintiff generally hgokrformance problems prior to his
leave but did not decide to terminate him uatier he chose to take leave. Defendant may
nonetheless show at trial thattiésmination decision was not pegtual. However, Plaintiff has
furnished enough evidence of a pretiexsurvive summary judgment.

Plaintiff additionally posits that Defendant’s reasons for terminating Plaintiff have been
inconsistent and therefore aret merthy of credence. Defendanpssition is that Plaintiff was
fired both because of poor performance aachise the position watiminated. Cornell
testified that Plaintiff was terminated for tleo§t]wo reasons,” Cornell Dep. at 25, and Matthew
Bell stated similarly, Matthew Bell Dep. at 10. Tiedtimony is directly contradicted by Edward
Bell, who said that he was the person who decidadiminate Plaintiff's role and he did so only
because of cost. When asked if his decisamtdred in Plaintiff's job performance, Bell
responded that he “did not take any of it intmsideration.” Bell Depat 16. This testimony is
additionally inconsistent with Reganato’s agnt that Edward Bell stated Plaintiff’'s position
was eliminated in part because of Cornell’'s wishrhe Court finds that Plaintiff has identified
instances where Defendant ofd contradictory explanatiorfigr terminating Plaintiff.

Confronted with such evidence, a reasonalledi of fact could t#onally find Defendant’s
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reasons unworthy of credence. Thus, Plaintiff @stablished pretexand the Court denies
summary judgment for the AM retaliation claim.

B. LAD Retaliation Claim

When analyzing a retaliation claim under the LAD, the court employs the same three-step
burden-shifting analysis that it usiesevaluate a discrimination claifdlarrero v. Camden
County Bd. of Social Send64 F. Supp. 2d 455, 473 (D.N.J. 20G&Be McDonnell Douglas
411 U.S. at 802-05. Under the first step of thasriework, the plaintiff must establish a prima
facie case of retaliation by showing that: “(1iptiff was in a protecticlass; (2) plaintiff
engaged in protected activity known to the emplp¢®) plaintiff was thegafter subjected to an
adverse employment consequence; and (4hiea¢ is a causal link between the protected
activity and the adverse @hyment consequenceVictor v. State4 A.3d 126, 141 (N.J. 2010).
Once the plaintiff establishes the prima facengnts of retaliation, then the defendant must
provide legitimate, non-taliatory reasons for the employment decisRkomano v. Brown &
Williamson Tobacco Corp665 A.2d 1139, 1142 (N.J. Super. Ct. App. Div. 1995). At that point,
the plaintiff has to burden to present evicef the employer’s discriminatory motive to
demonstrate that the legitimate reasons artiedly the employer were merely a pretext for
discriminatory intentld.

Defendant argues that Plaintifas failed to demonstrate the first element of a prima facie
case for retaliation under the LAD, that Plaintifis a member of a protected class. The LAD
protects against discriminatiam the basis of disability. B.S.A. 1:5-4.1. To show that a
plaintiff has a disability, the New Jersey Seie Court has required a plaintiff to present
competent and legal medical evidenCawes v. Terminix Int'l, In¢538 A.2d 794, 805 (N.J.

1988). Competent and legal medical evidenadnmot be medical expert testimony, and
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testimony by the plaintiff's #ating physician can sufficGarnowski v. Air Brooke Limousine,
Inc., 510 F.3d 398, 404 (3d Cir. 2007). In this casairfdff has failed tgroffer any medical
evidence showing that Plaintiff suffered frondiaability. The New Jersey Superior Court,
Appellate Division has found evidence of FMLA leaalone to not be sufficient to show the
plaintiff was disabledDiPasquale v. Hackensack Univ. Med. Chfo. A-3930-12T4, 2014 WL
7511626, at *3 (N.J. Super. Ct. App. Div. Jan. 13, 2Qd&grring to trial ydge’s ruling). Given
the lack of any medical evidence in the rectindy Court must dismiss Plaintiff's retaliation
claim under the LAD.
V. CONCLUSION

For the reasons expressed above, Defendant’s Motion for Summary Judgment will be
DENIED as to the FMLA retaliation claim artdRANTED as to the LAD and wrongful

discharge claims.

Dated:  9/26/2016 s/ Robert B. Kugler

ROBERTB. KUGLER

Lhited State District Judge
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