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HILLMAN, United States District Judge:

This contract dispute began as an actarsrrecovery of unpaid premiums by insurer
Transportation Insurance Company (“TIC”) agaiAmerican Harvest Baking Company, Inc.
(“AHBC”). AHBC proceeded to counterclaim against TIC and make a third party complaint
against CNA Financial Corporah (“CNAF"), Loews Corporatin (“Loews”), and Continental
Casualty Corporation (“CCC”) (celctively, the “Third Party Defedants”) alleging a conspiracy
to defraud amongst TIC and the Third Partyddeants (collectivelythe “Counterclaim/Third
Party Defendants”). This matter comes betbeeCourt on TIC and GCs Motion to Dismiss
for Failure to State a Claim (“TIC’s Motion” 6T IC Mot.”) [Dkt. No. 23], CNAF’s Motion to
Dismiss for Lack of Personal Jurisdiction (“GN's Motion” or “CNAF Mot.”) [Dkt. No. 29];
and CNAF’s Motion for Joinder in TIC and CCQ¥potion (“CNAF’s Joinder Mot.”) [Dkt. No.
31]. For the reasons that follow, CNAF’s Motion will DENIED WITHOUT PREJUDICE,

TIC’s Motion will be GRANTED-IN-PART, and CNAF’s Joinder will b®ISMISSED.



BACKGROUND

The following facts are admitted by AHBC in its Answer otherwise alleged in the
Counterclaim and Third Party Complaint. ABBvas issued an insurance policy in 2013 and
2014 by an entity AHBC believed to be “CNAYCNA” offered a low premium amount on its
insurance policy, and AHBC decided to seledNAC as its insurance provider for worker’s
compensation insurance. The insurance poliag subsequently issued to AHBC by TIC.
Premiums paid by AHBC were billed by and paid to “CNA.”

Some time after signing for both the 2013 20d4 policies, audits were performed on
AHBC's policies. The audits reclassified cantamployees, which resulted in a determination
that AHBC owed additional premiums undee tholicies in the amount of $88,053.02. Invoices
for the additional premiums were sent byN/&” AHBC made an initial payment of $977.15
toward this, but then ceased making any addifipayments as AHBC does not believe it owes
TIC the additional $87,075.87TIC filed suit in this Court against AHBC to recover what it
believes are additional monies owed to TIC.

AHBC then counterclaimed against TIC arldd a third party complaint against CCC,
CNAF, and Loews, alleging, amowngher counts, a conspiracy to defraud amongst all four
entities. The instant motions followed. During the pendency of these motions, AHBC
voluntarily dismissed the Third Rg Complaint against LoewgJune 9, 2015 Notice [Dkt. No.

35].)

1 The admissions of AHBC in its Answer tod0’s Complaint are incorporated by reference in
the Counterclaim. (Counterclaim § 61.)

2 AHBC does not deny that it does owe the moiteyenies that it owes any money to TIC as
opposed to “CNA.” $eeAnswer 1 16, 18.)



. JURISDICTION

The original case as filed by TIC, an lllin@empany with principal place of business in
lllinois, against AHBCa Delaware corporatidmwith principal place obusiness in New Jersey,
was properly brought under this Court’s divgrgurisdiction pursuanto 28 U.S.C. § 1332.

This Court has jurisdiction over AHBC’s Countexich and Third Party Guplaint pursuant to

28 U.S.C. § 1367.

1. MOTIONSTO DISMISS

This Court will turn first to CNAF’s Motiomegarding lack of personal jurisdiction, and

then TIC’s Motion regarding failure to adedelg plead and failure to state a claim.

A. MOTION TO DISMISSFOR LACK OF PERSONAL JURISDICTION

CNAF moves to dismiss the Third Party Cdaipt against it, arguing that this Court
does not have personal jurisdiction over CNAF, a Delaware corporatiompricipal place of
business in lllinois. This Court finds the arguments persuasive that personal jurisdiction may not
exist, but also finds that AHBC has presersafficient evidence to permit them to pursue
limited jurisdictional discovery. Accordinglyhis Court will denyCNAF’s motion without
prejudice to permit AHBC to undertake the limijadsdictional discovery for the reasons that
follow here.

1. LEGAL STANDARD

AHBC, as third-party plaintiff in the éion against CNAF, kas the burden of

demonstrating the facts thedtablish personal jurisdictioand in deciding a motion brought

3 The Complaint alleges that AHBC is a New dgrsorporation. (Compl. [Dkt. No. 1] T 2.)
AHBC'’s Answer indicates that it & Delaware corporation. (Answg 2.) This does not affect
this Court’s analysis of its divsity jurisdiction, but tdhe extent it is releant, AHBC’s response
will control here.



under Rule 12(b)(2) the Court “must accept all ofglantiff’'s allegations as true and construe
disputed facts in favor of the plaintiff.Pinker v. Roche Holdings Ltd®292 F.3d 361, 368 (3d
Cir. 2002) (citations omitted). Once a defendaise®a jurisdictional deffise, the plaintiff must
prove the jurisdictional facts by affidiés or other competent evidenckletcalfe v. Renaissance
Marine, Inc, 566 F.3d 324, 330 (3d Cir. 2009) (citibgyhoff Inc. v. H.J. Heinz Ca86 F.3d
1287, 1302 (3d Cir. 1996)). “[A]t no point may a pidif rely on the bargleadings alone in
order to withstand a defendant’s Rule 12(bj@}ion to dismiss for lack of in personam
jurisdiction.” Patterson ex rel. Patterson v. F.B893 F.3d 595, 603-04 (3d Cir. 1990) (quoting
Time Share Vacation Club v. Atl. Resorts, LT@85 F.3d 61, 67 n.9 (3d Cir. 1984)). Thus a court
must look beyond the pleadings and consideathdavits and other proofs submitted by the
parties. Accordingly, facts recited in thicgen that come from oside the pleadings are
inappropriate to be considergdra in any discussion of the sufficiency of the pleadings.
Personal jurisdiction over a defendant in feteoart is established when the defendant
“is subject to the jurisdiction @ court of general jurisdiction in the state where the district court
is located.” Fed. R. Civ. P. 4(k)(1)(A9ee also Daimler AG v. Baumal4 S. Ct. 746, 753
(2014). Accordingly, “[a] federal court sitting Mew Jersey has jurisdion over parties to the
extent provided under New Jersey state laMiller Yacht Sales, Inc. v. SmjtB84 F.3d 93, 86
(3d Cir. 2004). New Jersey “permits the exercipersonal jurisdiction to the fullest limits of
due process.IMO Industries, Inc. v. Kiekert A@A55 F.3d 254, 259 (3d Cir. 1998ge also
N.J. Ct. R. 4:4-4(b)(1). “Due process requirataeare satisfied when in personam jurisdiction
is asserted over a nonresideatporate defendant that hastaa minimum contacts with the
forum such that the maintenance of the suit da¢®ffend traditional notions of fair play and

substantial justice.'Helicopteros Nacionales de Colombia, S.A. v. H&6 U.S. 408, 414



(1984) (quotingnt’l Shoe Co. v. Washingto826 U.S. 310, 316 (1905(internal quotation
marks and alterations omitted).

Personal jurisdiction may be asserted in ofhevo ways—general jurisdiction or specific
jurisdiction. As the Sugme Court has explained:

A court may assert general jurisdiction ofaeign (sister-state or foreign-country)
corporations to hear any and all claimaiagt them when theaffiliations with the

State are so “continuous and systematictoasender them essentially at home in

the forum State. Specific jurisdiction, on the other hand, depends on an affiliation
between the forum and the underlying cowmersy, principally, activity or an
occurrence that takes place in the forum State and is therefore subject to the State’s
regulation.

Goodyear Dunlop Tires Operations, S.A. v. Bro®8il S. Ct. 2846, 2851 (2011) (citations and
internal quotations omitted). The Supreme Cbag also recognized thas its jurisprudence

“has increasingly trained on thdagonship among ‘the defendant, the forum, and the litigation,’
i.e., specific jurisdiction, gemal jurisdiction has come to occupy a less dominant place in the
contemporary schemeDaimler, 134 S. Ct. at 758 (quotirhaffer v. Heitner433 U.S. 186,

204 (1977)) (footnotes omitted). This Court will analyze both bases of jurisdiction in turn.

2. GENERAL JURISDICTION

AHBC alleges that this Court has generaisdiction over CNAF based on the fact that
TIC and CCC, which are subsidiaries of CNAFe aubject to the general jurisdiction of this
Court and are alter egos GNAF. (AHBC Opp. at 20-24')The Supreme Court Daimler
rejected using an agency thedoy general jurisdiction, but the Cdwappears to have left intact

the alter ego theory for general jurisdictionemidealing with pareatand subsidiariesSee

4 CNAF is admitted by AHBC to be a Delawaremanation with a principal place of business in
lllinois. (Answer and Counteraim Y 64.) Therefore, no general jurisdiction in New Jersey
exists based on the “paradigm bases” for the esewf general jurisdiction for a corporation.
See Daimlerl34 S. Ct. at 760 (2014).



Daimler, 134 S. Ct. at 759 (noting the use of thieraego theory by sevdr@ourts of Appeals
without opining on its validity). The Third Circuit has not yet Hathance to opine on this issue,
but the Second and Ninth Circuits have, concigdhat the alter egodbry as a basis for
general jurisdiction survived the decisiorDaimler. See Ranza v. Nike, In@93 F.3d 1059,
1071 (9th Cir. 2015) (“The alter ego test isigeed to determine whether the parent and
subsidiary are not really separate entities, shhahone entity’s contacts with the forum state can
be fairly attributed to the other.”) (internal quotations omitt&dnera Holding B.V. v. Cukurova
Holding A.S, 750 F.3d 221, 225-26 (2d Cir. 2014) (assuming contacts can be imputed and then
finding no general jurisdiction). This Court agread avill apply the alter ego test in this matter.
The alter ego theory is a deation of the “piercing the corporate veil,” and the alter ego
test for personal jurisdiction is less stringent than the one for liabifitye Enterprise Rent-A-
Car Wage & Hour Emp’t Practices Litig735 F. Supp. 2d 277, 319 (W.D. Pa. 2010) (citing
Stuart v. Spademaii72 F.2d 1185, 1198 n.12 (5th Cir. 1985)). The determination of
jurisdiction over a nonresident patecorporation by means of thets of the subsidiary is a
matter of state lawAlexander v. CIGNA Corp991 F. Supp. 427, 443 n.25 (D.N.J. 1998). “In
New Jersey, a subsidiary will be deemed to be the alter ego or ‘mere instrumentality’ of its
parent if ‘the parent sdominated the subsidiary that it haal separate existence but was merely
a conduit for the parent.”Seltzer v. I.C. Optics, Ltd339 F. Supp. 2d 601, 610 (D.N.J. 2004)

(quotingState, Dep’t of EnvtProt. v. Ventron Corp.94 N.J. 473, 500-01 (N.J. 1983)).

® The only Third Circuit opiniomo address the effect Bfaimler and the issues of general
jurisdiction over a foreign corporation has beanated upon order of ther€uit to hear the case
in front of the en banc courGee Chavez v. Dole Food Co., |96 F.3d 261, 269—-70 (3d Cir.
2015),vacated pending reh’g en ban&egardless, the panel decisiorCimaveavas not directly
applicable to the issue obrporate alter ego as asimfor general jurisdiction.
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“Whether the exercise of judliction over a paremorporation is pyper under the alter-
ego theory depends upon the details of the unelationship between the parent corporation
and its subsidiary. The parent-subsidiary refeip itself is not sufficient to establish in
personam jurisdiction over the parent entitin’re Enterprise 735 F. Supp. 2d at 317-18
(citation omitted)see also Lucas v. Gulf & W. Indus., 866 F.2d 800, 805—-06 (3d Cir. 1981)
(remarking on factors relevantrfurisdictional analysis betweenparent and a subsidiary),
abrogated on other grounds, EF Operating Corp. v. Am. BI@$R8 F.2d 1046 (3d Cir. 1993);
Carfagno v. Ace, LtdCiv. No. 04-6184 (JBS), 2005 WL 1523530, at *6 (D.N.J. June 28, 2005)
(same). A court “should examine all relevant factors that relate to the intimacy of the
relationship between the parentasubsidiary to assess whettier contacts of the subsidiary
with a particular state shoube imputed to the parentArch v. Am. Tobacco Co., In@84 F.

Supp. 830, 837 (E.D. Pa. 1997). In New Jersey,atis to consider include “(1) whether the
subsidiary is doing businesstime forum that would otherwid®e performed by the parent; (2)
whether there is common ownernslaf the parent and a subsidia(8) whether there is financial
dependency; and (4) whether the parent interfeitsthe subsidiary’s personnel, disregards the
corporate formalities, and/or controls the subsidiary’s marketing and operational policies.”
Dewey v. Volkswagen AG58 F. Supp. 2d 505, 513 (D.N.J. 2008) (citations omifted).

AHBC'’s primary argumenis toward the second anolrth factors regarding common
ownership, disregard of corporate formalities, and control of the subsidiary’s marketing policies.

AHBC argues the fact that “CNBinancial]'s officers and directors overlap 100% [with TIC

6 AHBC directs this Court to the ten-factor testdisn the Eastern District of Pennsylvania, as
explained inSimeone ex rel. Simeone v. Bombardier-Rotax G868 F. Supp. 2d 665, 675
(E.D. Pa. 2005). While potentially instructive, te tknowledge of this Courthis ten-factor test
has never been cited to by a court in New Jefseg primarily cited by courts in Pennsylvania.
The test fronDeweyis far more appropriate, beingoginded in New Jersey state law.
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and CCC], even if they do hold ‘separate’ mregs and keep ‘separate books.” (AHBC Opp. at

22 (citing Lehman Decl. {1 18-19).) This ignores the “well established principle of corporate

law that directors and officers holding positions with a parent and its subsidiary can and do
‘change hats’ to represent ttveo corporations separately,ggate their common ownership.”

United States v. Bestfoqds24 U.S. 1, 69 (1998) (internal qatbns and alterations omitted).

The declaration submitted by CNAF makes clear that each of the corporate entities involved here
maintains its own corporate recerdnd holds its meetings sepalafeom the others. (Lehman

Decl. 11 18-20.)

Construing disputed facts inviar of AHBC, the third-party @lintiff, as this Court must
do, it seems that this may not actually be thsecarhe terms of use for CNAF’s website—as
submitted by CNAF—appear to conflate CCC and CNAF, stating “Continental Casualty
Company (‘CNA’, ‘we’, ‘our’, ‘us’) provides this Web site anlde materials located at and
under the domain name cna.com (collectivelig tBite’) and any CNAservices available on
this Site . . . to you, the user . . ..” (Ex. Altishman Decl.) Similarly, CNAF does appear to
control the subsidiary’s marketing policies, whiksputed facts are congéd in favor of AHBC.
CNAF, TIC, and CCC all use tmwmmon “CNA” mark. (Lehman &xl. 7 4.) Despite this, as
other courts have reasonedy]fomotional statements made apublic website do not precisely
convey the operative goorate structure.’LaSalle Nat'l Bank v. Vitro, S85 F. Supp. 2d 857,
865 (N.D. Ill. 2000). Also in favor of AHBC's pamn is the fact that # single payment it did
make toward the additional premiums wabitkl by an entity only called “CNA” and not
“Travelers Insurance Company” or anything simileBedEx. A to Roseman Aff.)

However, the full weight of the evidenceepent does not support a finding that CNAF

“so dominates” either CCC or TIC in such a manner that the subsidiaries are “mere conduits” for



CNAF. With respect to the first factor to bensidered, CNAF could not perform the functions
of TIC or CCC. CNAF as the parent compasmypurely a holding company, does not engage in
any insurance activities itselfnd is not licensed to issue polisie this forum, or any other
forum. (Lehman Decl. 11 6-13.) As other ¢surave noted, a “holdg company could simply
hold another type of subsidiarylh re Enterprise 735 F. Supp. 2d at 324 (quotiAgtion Mfg.

Co., Inc. v. Simon Wrecking C875 F. Supp. 2d 411, 422 (E.D. Pa. 2011)). As to the third
factor, no evidence has been submitted regarfthagcial dependency of either TIC or CCC on
CNAF. Further, regarding parent control otlez subsidiary’s operatnal policies, CNAF has
explained that CNAF does not hire anyone involved with the underwriting or premium auditing
that TIC or CCC engage in, atitht CNAF is not involved ithe decision even as to which
subsidiary will issue the insurance policy. (b&m Decl. § 9.) Additionally, at least one other
court in this circuit, when analyzing multipigctors in a similariguation involving a holding
company, has concluded that in “an ordinaridimy company/subsidiary relationship, not one

of undue domination and control, dte is no alter ego relationshiprch, 984 F. Supp. at 837—-
38. This Court agrees with that conclusion, dase the facts and affiddas presented, with all
disputed facts construed in fawafrAHBC. There is no undue domination and control here, and
thus neither TIC nor CCC is futiening as an alter ego of CNAFAccordingly, this court does

not have general jurisdiction over CNAF.

3. SPECIFIC JURISDICTION

AHBC'’s arguments for why this court has specific jurisdiction over CNAF all appear to
stem from the same alter ego argument, whighGlourt has already rejeed as a theory for
general jurisdiction. “The inquiry whether a fanBtate may assert specific jurisdiction over a

nonresident defendant ‘focuses on the relalignamong the defendant, the forum, and the
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litigation.” Walden v. Fiore134 S. Ct. 1115, 1121 (2014) (quotikgeton v. Hustler

Magazine, InG.465 U.S. 770, 775 (1984)). “For a Statexercise jurisdictn consistent with
due process, the defendant’# selated conduct must creatsabstantial connection with the
forum State.”Id. The contacts must be created BYAT- itself, not a third party, and the
contacts must be with New Jersey itself, andmetely with one entity who resides here in New
Jersey.ld. at 1122.

AHBC explains that it sought a quote from “CNA,” submitted information to “CNA,”
and decided to obtain a “CNA insurance polic)AHBC Opp. at 25; Ros#erg Aff. (Ex. A to
AHBC Opp.) 11 5-9.) The argument relies in éapart on the insurae policy cover stating
“Your Workers Compensation and Employers LiggpiPolicy from CNA” and speaking to Ms.
Connie Monroe, allegedly a CNA collectionseayy (AHBC Opp. at 25-26; Rosenberg Aff.

19 11-13.) AHBC even explains it sv&surprised” to have been sued by TIC rather than any
company named “CNA.” (AHBC Opp. at 26; Rosenberg Aff.  15.)

When the policy documents themselves aviemeed, the policy issr is clear. The
cover page does indeed stateur Workers Compensation and [phayers Liability Policy from
CNA” in large print, but in normal sized ptialso states, “the company designated on the
Information Page has caused this policy to beesil.” (Ex. A to Rosenberg Aff.) Turning to the
Information Page of the policies issued to AEiBoth state plainly dhe top, “Coverage is
Provided By NCCI Carrier Code No: 12408ansportation Insurance Cb.(Ex. C & D to
CNAF Reply (emphasis added\hile the “CNA” mark is used on the cover, this is insufficient
to overcome the plain language of the policy, dyemdicating TIC as th insurance provider,

and not any company with “CNA” in the name.
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AHBC was required to prove jadiction by bringing forth afflavits or other competent
evidenceMetcalfe 566 F.3d at 330, and AHBC’s submissions fail to overcome the issues
presented in the affidavits aeahibits presented by CNAF. CNAF, by its own affidavit, has no
employees, agents, or representatives thairaits behalf regardingsurance products.
(Lehman Decl. 11 8-9.) AHBC has provided no evigeto controvert thassertion aside from
its own misunderstanding of who issued itigo Further, AHBC has provided no evidence to
satisfy either of the two requirements forslabstantial connect with the forum State” as
explained in the Supreme Court’s recéfdaldendecision—contacts thate (1) created by
CNAF and (2) directed toward New JerséHBC’s own misconceptias as to their own
insurance policy are not sufficient reasons for thieign corporation to be haled into a New
Jersey court. Accordingly, this Court also dneshave a specific jurigction basis for personal

jurisdiction over CNAF.

4, JURISDICTIONAL DISCOVERY

In the absence of findingrjisdiction based on the affidis presented, AHBC requests
leave for jurisdictional discovery to “uncavevidence of additional activities conducted by
CNA[F] such that CNA[F] should be subjectedgeneral jurisdiction in New Jersey.” (AHBC
Opp. at 20 n.2.) “[C]ourts are to assist thaiqiff by allowing jurisdictional discovery unless
the plaintiff's claim is ‘clearly frivolous.”” Toys “R” Us, Inc. v. Step Two, S,818 F.3d 446,
456 (3d Cir. 2003) (citing/lass. Sch. of Law at Andover, Inc. v. Am. Bar AsO7 F.3d 1026,
1042 (3d Cir. 1997)). “If a plaintiff presents factual allegations thggest with reasonable
particularity the possible existence of the lisije contacts between the party and the forum

state, the plaintiff's righto conduct jurisdictional discowe should be sustainedId. (quoting
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Mellon Bank (E.) PSFS, Nat'l Ass’'n v. Farir@60 F.2d 1217, 1223 (3d Cir. 1992)) (internal
guotations omitted).

This case is a close call, asstourt has found that one oktissues may tip slightly in
AHBC's favor. Accordingly, AHBC has not prexsted a “clearly frivolous” claim of
jurisdiction. AHBC will be permitted to pureudiscovery only for the limited purpose of
discovering information germane to stisg the factors as delineateddewey This Court
will exert personal jurisdiction over CNAF to thetemt necessary to require it to provide this
limited jurisdictional discovery. The period for thiscovery shall be thirty (30) days from the
entry of this opinion and accompanying ordé/ithin seven (7) days, AHBC may file a
supplemental brief to demonstrate jurisdictiangd CNAF’s supplemental opposition will be due
seven (7) days thereafter. If AHBC does notdilsupplemental brief within the specified time,
CNAF may make an application tenew its motion to dismiss for lack of personal jurisdiction,
based on AHBC's failure to supplement.

B. MOTION TO DISMISSFOR FAILURE TO ADEQUATELY PLEAD OR
FAILURE TO STATE CLAIM

All of the Counterclaim/Third Party Defenaks move this Court to dismiss AHBC'’s
Counterclaim and Third Party Complaint. &s initial matter, TIC’s Motion was joined by
CNAF in a filing styled as a “Motion for Joinder(CNAF Joinder Mot. at 1.) As this is not
actually a Motion for Joinder under Federal Rudé Civil Procedure 19 or 20, but rather a
motion to join in the arguments being mdeTIC and CCC, CNAF’s Joinder Motion will be
dismissed. The Court agrees with the CounterziEnird Party Defendants and will dismiss the
complaint for failure to comply with the heigimnied pleading standardskile 9(b) and grant

AHBC leave to file an amended Counterclaim and Third Party Complaint.
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1 LEGAL STANDARD

Federal Rule of Civil Procedure 12(b)(6) provides that a court may dismiss a complaint
“for failure to state a claim upomhich relief can be grantedfh order to survive a motion to
dismiss, a complaint must allege facts that make a right to relief more than specidativatl.
Corp. v. Twombly550 U.S. 544, 555 (200&ee alsd-ed. R. Civ. P. 8(a)(2).

While a court must accept all allegationghie complaint as true, viewing them in the
light most favorable to the non-moving pam@hillips v. Cnty. of Allegheny15 F.3d 224, 231
(3d Cir. 2008), a court is not required to accept sweeping legal conclusions cast as factual
allegations.Morse v. Lower Merion Sch. DisfL.32 F.3d 902, 906 (3d Cir. 1997). The complaint
must state sufficient facts to sholat the legal allegations are otnply possible, but plausible.
Phillips, 515 F.3d at 234. “A claim has facial psility when the plaintiff pleads factual
content that allows the court to draw the reabtmmference that the defendant is liable for the
misconduct alleged.’Ashcroft v. Igbal556 U.S. 662, 678 (2009).

All four counts of AHBC'’s Counterclaim and Third Party Complaint sound in fraud,
which also implicates Federal RuwéCivil Procedure 9(b). Rule 9(b) imposes a heightened
pleading standard on fraud-basggims, and provides that “[iJalleging fraud or mistake, a
partymust state with particularitthe circumstances constitutingfid or mistake.” Fed. R. Civ.
P. 9(b) (emphasis added). The standard of Rllei®{ndependent of treandard applicable to
Rule 12(b)(6) motionsCal. Pub. Emp.’s Ret. Sys. v. Chubb Co884 F.3d 126, 144 (3d Cir.
2004). “Although Rule 9(b) falls sit of requiring every materiaetail of the fraud, such as
date, location, and time, plaintiffeust use alternative meansimecting precision and some
measure of substantiation irtteeir allegations of fraud.ld. (quotingin re Rockefeller Ctr.
Props., Inc. Sec. Litig311 F.3d 198, 216 (3d Cir. 2002)) (intal quotation marks omitted).

This requirement is intended to “place the defendant on notice of the precise misconduct with
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which it is charged.”Frederico v. Home Depp507 F.3d 188, 200 (3d Cir. 2007) (internal
guotations omitted). The result is that plaintifiay not benefit from the inferences they may
get under a traditional Rule 12(b)@nalysis if theycannot comply with the heightened pleading
requirements of Rule 9(b)al. Pub, 394 F.3d at 145, 156.

Courts are required to be “sgtive to situations in which sophisticated defrauders may
successfully conceal the details of their fraudd aglax the rigid requirements of Rule 9(Ib).
re Rockefeller311 F.3d at 216 (citinbn re Burlington Coat Factory Sec. Litigl14 F.3d 1410,
1417 (3d Cir. 1997)). “Nevertheless, even whendafendant retains coat over the flow of
information, ‘boilerplate and conclusory allegais will not suffice. Plaintiffs must accompany
their legal theory with factual allegations thatkmaheir theoretically vidb claim plausible.™

Id. (quotingin re Burlington 114 F.3d at 1418).

2. PLEADING FRAUD UNDER RULE 9(B)

The Counterclaim/Third Party Defendasezek dismissal of the Answer and
Counterclaim and the Third Party Coniptacollectively, the “Counterclaim®)in its entirety as
a “shotgun pleading” with improper allegations of fraud made without the specificity required by
Rule 9(b). The entire Counterclaim refessactions undertaken by the “Counterclaim/Third
Party Defendants” without stating which oétfour named entities—of which only three now

remairf—committed which acts of wrongful conduct. Throughout the “Factual Background”

" As the Third Party Complaint [Dkt. No. 9blely incorporates by reference allegations
contained within the Answer and CountenaigDkt. No. 8] and contains no independent
allegations, for simplicity the documents will keferred to jointly asthe Counterclaim” and
citations will be to the Answeand Counterclaim [Dkt. No. 8].

8 AHBC voluntarily dismissed its claims against LoewSedJune 9, 2015 Notice [Dkt. No.
35].)
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section, the “Preliminary Statement,” and in eatthe four counts of the Counterclaim, the
conduct of the Counterclaim/Third Party Defants parties is generally grouped together.

The only allegations in the entire pleadingtthrovides any specificity for which entity
engaged in any conduct are directed toward “CNAJfeging: (1) CNA neer intended to issue
an insurance policy to AHBC, instead causing TIC to issue the policy; (2) all of AHBC'’s
negotiations and communications were with CN2Y; payments were made to and bills were
sent by CNA; and (4) “AHBC was induced torpliase the workers compensation policy from
CNA because the initial premium it was gebtvas a very competitive premium.”
(Counterclaim 11 69, 71-73.) AHBC also alleges that it never interacted with TIC.
(Counterclaim § 70.) Itis on the$ew paragraphs that AHBC staktssentire claim that it has
plead sufficient facts to satisfy its pleading oltigns of factual paicularity under Rule 8
generally and Rule 9(b) more specdily as to claims of fraud.SeEeAHBC Opp. at 8.)

Courts in this district have held that pleadings that fail to explain who has committed
what actions are impermissibly vague and fail to comport with the plgatiindards set out by
the Supreme Court ilwombly See, e.gK.J. & T.J. ex rel. K.J., Jr. v. Greater Egg Harbor
Reg’l High Sch. Dist. Bd. of Edu€iv. No. 14-145 (RBK/JS), 2015 WL 5039460, at *6 (D.N.J.
Aug. 26, 2015)Japhet v. Francis E. Parker Mem’l Home, InCiv. No. 14-01206 (SRC), 2014
WL 3809173, at *2—3 (D.N.J. July 31, 201Eglat v. Cnty. of HunterdqrCiv. No. 12-6804
(SRC), 2013 WL 1163751, at *3 (D.N.J. Mar. 19, 2013)Klh the court dismissed the

complaints as “impermissibly vague” duehteing over 100 pages and containing allegations

® Presumably, “CNA” in the Counterclaim reféesCNA Financial Corporation. The confusion
between “CNA” as a service mark and “CNA Hical Corporation” as a juridical entity is
addressed in the discussiargarding personal jurisdictioayprg and something AHBC would
do well to address in an amended pleading.
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against seventeen individual defendands]., 2015 WL 5039460, at *6. ®ilarly, the court in
Falat dismissed a 57-page complaint againgegin defendants for being “impermissibly
vague.” Falat, 2013 WL 1163751, at *3. However, a lengthy complaint and excessive number
of defendants are not requirements for this type of impermissible vaguendaphéfthe court
dismissed a complaint where the plaintiff “seedff® confuse her bald legal conclusions and
threadbare allegations agaifidefendants’ generally witheictually allegations of misconduct
sufficient to plausibly giveise to [the movant’s] liability specifically.Japhet 2014 WL
3809173, at *2. The court found “it [was] impossifie this Court to read the Complaint and
have any idea what [the movaditl to get named in this lawsuit, let alone what she did that
would make her plausibly liable for the misconduct alleged.(internal quotations omitted).
AHBC'’s Counterclaim is not a lengthy compiagainst an excessive number of
defendants as iK.J. andFalat, but neither is it compleledevoid of facts as idaphet. That
being said, this Court can only deduce from @ounterclaim that AHBC is complaining of
misconduct on the part of TIC and CNAF. The Ceulaim contains absolutely no mention of
CCC aside from the required recitation of CCC'’s state of incorporation and principal place of
business. §eeCounterclaim § 65.) CCC is only meoried in passing in the “Preliminary
Statement” with its actions never separatelyragglted from those of “CNA” or TIC, and never
mentioned in the “Factual Blaground” of the Counterclaim. The closest the Counterclaim
comes to naming specific conduct of CCC is in legal conclusions that CCC acted in an unlawful
conspiracy with every other CounterclaimifthParty Defendant ithout any support. See
Counterclaim, Prelim. Statement 1 1-4.) Tltus,impossible to determine what conduct CCC

engaged in that would make CCC plélgiiable for the misconduct alleged.
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On these grounds, the motion will be gethwith respect to CCC. However, the
“shotgun pleading” theory is insufficient tostniss the Counterclaim against TIC and CNAF.
ABHC's failure to sufficiently plead fraud undRule 9(b), on the other hand, does provide
sufficient grounds to dismiss the Counterclagainst all of the Counterclaim/Third Party
Defendants.

AHBC seeks to avalil itself of the modifi&lle 9(b) standard available in certain
instances when the answering party is a corporation. (AHBC Opp. at 4-5, 8.) However, this
modified standard is only appropriate whenplantiff—or counterclaimant/third party plaintiff
as here—can show “that the requisite factuf@irmation is peculiarly within the defendant’s
knowledge or control.”In re Rockefeller311 F.3d at 216 (citinbn re Burlington 114 F.3d at
1418). Here, AHBC in its Counterahaifails to allege that theis any factual information it
does not have, aside from prefacing many allegatwith the phrase “AHBC believes and thus
avers,” which is merely a reordered versioplefading “on information and belief.” In the
context of Rule 9(b), a party is permitted toégk, on information and belief, the specific facts
which give rise to the necessary inferentéaud if the information lies within theefendant’s
exclusive possession and contiaid [the party has] maddigent efforts to obtairsuch
information.” In re Am. Travellers Corp. Sec. Liti@®06 F. Supp. 547, 554 (E.D. Pa. 1992)
(citing Shapiro v. UJB Fin. Corp964 F.2d 272, 285 (3d Cir. 1991)) (emphases added). The
Counterclaim is devoid of any such allegationsbehalf of AHBC. Even where “AHBC
believes and thus avers,” there is neitheassertion that the information is within the
Counterclaim/Third Party Defendantstclusivepossession and contralr any detailing of how
AHBC madediligent effortsto obtain any missing informati it would need to plead fraud

under Rule 9(b).
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Only in AHBC'’s Opposition does AHBC begin éxplain what information it is missing
in order to plead fraud with specificity. (AHBQpp. at 10.) However, is well settled that a
complaint may not be amended in briefs filedpposition to a motion for failure to state a
claim. Fredericq 507 F.3d at 201-02. Accordingly, tfeetual arguments made in AHBC’s
Opposition regarding this issue must be disreghrdeven if this Court could consider this,
AHBC sitill fails to explain what diligent effts it has undertaken to attempt to obtain the
information in anticipation of filing its Countelaim. Accordingly, the modified Rule 9(b)
standard is inappropriate herdowever, even applying the relaxed standard under Rule 9(b),
the Counterclaim still fails to adequatelyatl fraud with particularity as required.

As explainedsuprg Rule 9(b) is a standard separate and apart from Rule 12(b)(6), and
provides an independent basis dismissal of a complaint. Ewn a relaxed standard requires
“injecting precision and some measure of saugation” into allegations of fraudCal. Pub,

294 F.3d at 144. AHBC has failed to do this. alhsexample, AHBC alleges without any factual
support that “AHBC suspects and believes and tivers that in over 90% of the ‘audits’

conducted by Counterclaim/Third Party Defendants, the result was a premium increase over the
initial, artificially low premium quoted teaonsumers (such as AHBC), to induce them to

purchase in the first instance(Counterclaim  81.) Nowhere in the Counterclaim does AHBC
offer any “substantiation” of this allegation, despiteeing an essential gaof its allegations
regarding fraud.

The heightened pleading standaad Rule 9(b) have beeniddo require a plaintiff to
identify the “who, what, where, when, and how” of the fraBee In re Burlingtonl114 F.3d at
1422. Reading AHBC’s Counterclaim, their allegations of misconduct seem to condense down

to two major issues: (1) the initial offer of thelicy and (2) the eventual audits of the policy.
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AHBC does not identify who offeratithe policy, who at any of ghvarious entities it has sued
performed the audit, or who contacted AHBC relgay the increased in premiums following the
audit. Accordingly, AHBC also fails to demstrate the “who” in th alleged fraud. AHBC
further alleges that the information regardingeitsployees did not change between the time the
policy was signed for and the time of the asidbut provides no information regarding what
AHBC told its insurance broker about its employesvhat was actually wrong with the audits.
(SeeCounterclaim § 77.) Thus, AHBC fails tordenstrate the “what” element of fraud.

The “where,” “when,” and “how” elements &faud can be plausibly inferred from the
Counterclaim. The “where” is generally at tw@porate offices of the Counterclaim/Third Party
Defendants, the “when” is in 2014 when the &diere performed, and the “how” is by offering
a low initial insurance costnd subsequently performing andit that raised the price
significantly. But three out of fives insufficient. Thereforeghe Court will grant the motion to
dismiss for failure to plead with specificity ugrdRule 9(b). The remainder of the arguments
under Rule 12(b)(6) and the spé&sfof how each individual count fails under Rule 9(b) need

not be addressed.

C. DISMISSAL WITH LEAVE TO AMEND ISAPPROPRIATE HERE

Having determined that the Counterclaim faillsad fraud with particularity under Rule
9(b), it will be dismissed whtout prejudice, and AHBC will be graed leave to file an amended
Counterclaim and Third Party Complair§ee In re Burlingtonl14 F.3d at 1435 (“Ordinarily
where a complaint is dismissed on Rule 9(b) ‘f&ilto plead with partidarity’ grounds alone,
leave to amend is granted.”). Due to the fhat this Court will also grant jurisdictional
discovery to AHBC for a period toonclude within thirty (303lays of this opinion and

accompanying order, AHBC must file its amied Counterclaim and Third Party Complaint
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within sixty (60) days of this opinion and accaanging order. If no amendment is timely filed,
TIC, CCC, and CNAF may make an applioatfor dismissal based on AHBC'’s failure to

amend. See Phillips515 F.3d at 234

V. CONCLUSION

For the foregoing reasons, CNAF’'s MotionD@miss for Lack of Personal Jurisdiction
will be denied without prejudice, TIC’s Motion ismiss for Failure t&ufficiently Plead or
State a Claim will be granted-in-part as failtogsufficiently plead fraud under Rule 9(b), and
CNAF’s Motion for Joinder will be dismissed.

Jurisdictional discovery is permitted to determine whether TIC or CCC is an alter ego of
CNAF according to the factors as explaine®awey v. Volkswagen AG58 F. Supp. 2d 505,
513 (D.N.J. 2008). The period for thliscovery is 30 days. Withihdays thereafter, the parties
may file supplemental briefs onetlissue of personal jurisdictiotf no supplemental briefs are
filed, CNAF may make an approptesapplication to this Court.

The Counterclaim and Third Party Comptaine dismissed without prejudice, and
AHBC is given leave to file an amended Coud@m and Third Party Complaint within sixty
(60) days. If no amended pleadiis filed, the Counterclaim/Tid Party Defendants may make
an appropriate applitian to this Court.

An appropriate ordercaompanies this opinion.

Date: December 16th , 2015

s/ Noel. L. Hillman
NOEL L. HILLMAN, U.S.D.J.
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