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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW ERSEY

RICK COSTOW, : Hon. Joseph H. Rodriguez
Plaintiff, . Civil Action No. 15cv-664
V.
OPINION

LIVE NATION ENTERTAINMENT, INC.,
d/b/a BB&T PAVILION f/k/a
SUSQUEHANNA BANK CENTER;
and
CITY OF CAMDEN;
and
CAMDEN REDEVELOPMENT AGENCY;
and :
PARKING AUTHORITY CITY OF CAMDEN;
and :
NEW JERSEY ECONOMIC :
DEVELOPMENTAUTHORITY,

Defendants.

This matter is before the Court on several motifomsummary
judgment. The Court heard oral argument on the anstion February 7,
2017 and the record of that proceeding is incorpedtdnere. For the
reasons discussed during oral argument as weHasetset forth belovihe
Court willdeny the motions of Defendant Live Nati&ntertainment, Inc.,
d/b/a BB&T Pavilion f/k/a Susquehanna Bank Centét][ Defendant City
of Camden Parking Authority [78]Defendant New Jersey Economic
Development Authority [98]will grant the motions of Defendant City of
Camden [57hnd Camden Redevelopment Agency [76]; and will gnan

part and deny in part the motion of Plaintiff RiCkstow [75].
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Background

Plaintiff Rick Costow is a disabled individual wimoust use a
wheelchair for ambulation and hand controls fovarg. He purchased a
ticket to attend a concert on August 7, 2013 atBB&T Pavilion located at
1 Harbor Boulevard, Camdengegl Jersey(Third Am. Compl., { 13.When
Plaintiff arrived at the concert facility, he dis@ed thathe designated
parking area and the route to the admission antireggarea were not
accessible to persons wifthysical disabilities, anthere were dagerous
and impassable barriers preventing wheelchair uisens accessing and
traversing the areas in questidid., § 16.)

Plaintiff was unable to use the designated handpaking spots in
the facility’s designated parking aréaot 1) due to the fact that Defendants
had placed immovable objedysortable toiletspn the handicap parking
spots, blocking them from being used by disablespes.(Id., 1 17.)
Plaintiff thereforewasdirected to park in thit across the street from the
entrance of the concert venijkeot 2), much farther from the parking area
exit. (1d., 1 18.)Plaintiff alleges thathte path from the parking lot to the
concert venue entrance is not wheelchair accesaiideincludes a slope
that is dangerous and a violatiof regulations due to its being too steep
and without railings(ld., § 20, 22.Moreover, there is no curb cut at the

end of the slope; the steep slope leadsalilye¢o a curb of over foumches



and then onto the streehaking it dangerous and imprtazal for
wheelchair userqld.) This caused Plaintifhconvenience, pain,
discomfort and distress.

In addition, Plaintiff had significandifficulty entering and exiting the
facility and in traveling between the designated parking aned the
admission/seating area due to significant barrieraccess for disabled
personsincluding excessively steep inclines and ram(psk, § 19, 24.)

According to Plaintiff, theonly parking are@apen to the public that
allows for handicap accessible parking at BB&T Mawiis “Lot 1.” (1d., 1
35.)However, Plaintiff alleges that Lotid inaccessible and dangerous to
disabled persons, is not handicap accessible asldtes the codes, laws
and rgulations of the federal AmericaWith Disabilities Act(ADA), 42
U.S.C. 8§ 1210,Jand the New Jersey Law Against Discrimination Q)AN.J.
Stat.Ann. 810:512.(Id., T 36.)Plaintiff seeks damages and injunctive
relief, including making the facility, seating aeg@arking areas, and routes
to and from the facility wheelchair accessible.

Summary Judgment Standard

“‘Summary judgment is proper if there is no genusse of naterial
fact and if, viewing the facts in the light mostvdéaable to the nommoving
party, the moving party is entitled to judgmentaamatter of law.Pearson

v. Component Tech. Corp247 F.3d 471, 482 n.1(3d Cir. 2001) (citing




Celotex Corp. v. Catret477 U.S. 317, 322 (1986)accordFed. R. Civ. P. 56

(a). Thus, he Court will enter summary judgment in favor ahavant who
shows that it is entitled to judgment as a mattdaw, and supports the
showing that there is no genuine dispute as toraaterial fact by “citing to
particular parts of materials in the record, inchugldepositions,
documents, electronically stored information, adfwits or declarations,
stipulations . . . admissions, interrogatory ansyer other materials.”
Fed. R. CivP. 56 (c)(1)(A).

An issue is “genuine” if supported by evidence sticht a reasonable

jury could return a verdict in the nonmoving pastfavor.Anderson v.

Liberty Lobby, Inc, 477 U.S. 242, 248 (1986A.fact is “material” if, under

the governing slistantive law, a dispute about the fact might dftee
outcome of the suitd. In determining whether a genuine issue of material
fact exists, the court must view the facts andedlsonable inferences
drawn from those facts in the light most favoratiléhe nonmoving party.

Matsushita Elec. Indus. Co. v. Zenith Radio CoA¥5 U.S. 574, 587 (1986).

Initially, the moving party has the burden of denstmating the

absence of a genuine issue of material f@elotex Corp. v. Catretd 77

U.S. 317, 3231986).0Once the moving party has met this burden, the
nonmoving party must identify, by affidavits or @twise, specific facts

showing that there is a genuine issue for tdicl, Maidenbaum v. Bally’s




Park Place, In¢870 F. Supp. 1254, 1258 (D.N.D94).Thus, to withstand

a properly supported motion for summary judgmehg honmoving party
must identify specific facts and affirmative evicenthat contradict those
offered by the moving partndersen 477 U.S. at 25&7.“Anonmoving
party may notrest upon mere allegations, general denials orvague

statements ... .Trap Rock Indus., Inc. v. Local 825, Intl1 Union of

Operating Engrs982 F.2d 884, 890 (3d Cir. 1992) (quoti@giroga v.

Hasbro, Inc.934 F.2d 497, 500 (3d Cir. 1991)hdeed,

the plain language of Rule 56(c) mandates the enfry

summary judgment, after adequate time for discowaerg

upon motion, against a party who fails to make avahg

sufficient to establish the existence of an elemessential

to that party’s case, anah which that party will bear the

burden of proof at trial.
Celotex 477 U.S. at 322That is, the movant can support the assertion that
a fact cannot be genuinely disputed by showing thatadverse party
cannot produce admissible evidence to suppoet[alleged dispute of]
fact.” Fed. R. Civ. P. 56(c)(1)(BpccordFed. R. Civ. P. 56(c)(2).

In deciding the merits of a party’s motion for suramg judgment, the
court’s role is not to evaluate the evidence anddkethe truth of the

matter, but to detenine whether there is a genuine issue for trial.

Anderson v. Liberty Lobby, Inc477 U.S. 242, 249 (1986Qredibility

determinations are the province of the factfindgg. Apple BMW, Inc. v.

BMW of N. Am., Inc, 974 F.2d 1358, 1363 (3d Cir. 1992).
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Discussion

Title Il of the ADA provides that: “Subject to theovisions of this
subchapter, no qualified individual with a disatyilshall, by reason of such
disability, be excluded from participation in or denied the benefits of the
services, programsy@ctivities of a public entity, or be subjected to
discrimination by any such entity.” 42 U.S.C.A. 8l32. For claims under
this title, a plaintiff must show that: (1) he igjaalified individual with a
disability; (2) was excluded from participationan deniedthe benefits of a
public entitys services, programs or activities, or was othegwis

discriminated against by the public entity; and $8¢h exclusion, denial of

benefits, or discrimination was based on the distgbbtrathie v. Dept of
Transp, 716 F.2d 227, 230 (3d Cir. 1988)

Remedies available to a plaintiff under a Titleldim include
injunctive relief, attorneys’fees and compensatdaynages. However, to

be awarded compensatory damages a plaintiff musivghat the alleged

1 Under Section 504 of the Rehabilitation Act cla@nplaintiff must show
that: (1) he is an individual with a disability;)(Be is otherwise qualified to
receive the denied benefit; (3) he was denied #reelits of a program or
activity by sole reason dfis disability; and (4) the program or activity
receives federal financial assistance. See 29 U&794. The terms
‘program” or “activity” include the operations ofdepartment, agency,
special purpose district, or other instrumentadty State oof a local
government. 29 U.S.C.A. 8 79%he same standards govern both RAand
Title 11 ADA claims.Chamber v. Sch. Dist. Of Phila. Bd. Of Edus87 F.3d
176, 189 (3d Cir. 2009Accordingly, an analysis under the Rehabilitation

Act mirrors the analysis under Title 1l of the ADA.
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discrimination was intentionalD.E. v. Cent. Dauphin Sch. Dis?65 F.3d

260, 269 (8 Cir. 2014).Ashowing of deliberate indifference satisfies that
standardld. Deliberate indifference requires botknowledge that a
federally protected right is subst@ally likely to be violatedand failureto
act, despite that knowledgdd. Although there is no requirement ofill
will, deliberate indifference requires “a delibegathoice, rather than
negligence or bureaucratic inactiond’

Title 111 of the ADA prohibits disability discrimiation in places of
public accommodation, and sets forth as a “genmrial’ that, “no
individual shall be discriminated against on theisaf disability in the full
and equal enjoyment of the goods, sees, facilities, privileges,
advantages, or accommodations of any place of paeliommodatioty
any person whowns, leases (or leases to), or operatesace of public

accommodation42 U.SC. § 12182(1f The statute further provides that,

2 Similarly, the NJLAD prohibits discrimination in@ace of public
accommodationN.J. Stat. Ann. 8:5-12. “In interpreting the LAD in
disability discrimination claims féderal law has consistently been
considered for guidamc Borngesser v. Jersey Shore Med. Ci74 A.2d
615 (N.J. Super. CtApp.Div. 2001) (applying federal law under Section
504 of the Rehabilitation Act of 1973, 29S.C.A. 8§ 701796, as guidance
on a LAD claim) (citingLeshner v. McCollistes Transp. Sys., Incl113F.
Supp 2d 689, 69492 n1(D.N.J.2000)Ensslin v. Twp. of N. Berger646
A.2d 452 (N.J. Super. CtApp. Div. 1994) seealsoChisolm v. McManimon
275F.3d 315, 324 n. 9 (3d Ci2001) (confining discussion to ADA Title Il
‘with theunderstanding that the principles will apply equadl the

Rehailitation Act and NJLAD claimg.” Lasky v. Moorestown Twp42
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inter alia, “a motion picture house, theateosncerthall, stadium, [and]
other place of exhibition or entertainment” areiYfate entities [ ]
considered public accommodations for purposesisfsbbchapter, if the
operations of such entities affect commeréU.S.C. § 12181(7)(Chhe
only remedy available under Title Il of the ADAIsjunctive relief;
monetary damages are not available. 42 U.S.C. 881218

Discrimination includes the “failure to remove artggtural
barriers...that are structural in nature, in exigtfacilities...where such
removal is readily achievable42 U.S.C. § 12182(b)(2)(A)(ivPlaces of
public accommodation must make alterations to renpises that are
“readily accessible to and usableibgividuals with disabilities, including
individuals who use wheelchair28 C.F.R. § 36.402(a)(1Jhis includes
‘remov[ing] architectural barriers in existing faties” which is “readily
achievable, i.e., easily accomplishable and ableetgarried out whout
much difficulty or expense28 C.F.R. § 36.304(a)(1). Examples of steps to

remove barriers include, “installing ramps,” “{mjak curb cuts in
sidewalks and entrances,” and “creating designatsessible parking

spaces.ld. at 8§ 36.304b).

A.3d 212, 21617 (N.J. Super. CtApp. Div. 2012) Accordingly, an analysis
under theNJLAD mirrors the analysis under Titlél of the ADA.
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As an initial matter, the Court finds that Plaiftibs standing to
bring the claims asserted in the Third Amended Clamp.

[T]o satisfy Articlelll’s standing requirements, a plaintiff must
show (1) ithas suffered an ‘injury in facthat is (a) concrete and
particularized and (b) actual or imminent, not axtural or
hypothetical; (2) the injury is fairly traceable ttoe challenged
action of the defendant; and (3) it is likely, ggpp@sed to merely
speculative, that the injury wille redressed by a favorable
decision.

Friends of the Earth, Inc. v. Laidlaw Envtl Servkic., 528 U.S. 167, 1881

(2000)(citing Lujan v. Defenders of Wildlife504 U.S. 555, 5661

(1992). The ADA does not “require a person with a disapild engage in a
futile gesture .. .,” ifthe disabled person hasttial notice” of a facility’s
non-compliance with the ADA. 42 U.S.C. § 12188(a)(1).

The Court finds that Plaintiff has alleged damagehe result of non
compliant parking at BB&T Pavilion that would bedressed by an
injunction compelling compliance with the ADA. Tig®aurt does not
distinguish between Plaintiffs attempted use of Laersus Lot 2, but finds
instead that Plaintiff soght handicapped parking at the facility in general

Plaintiff has clarified that he is not requestimguinctive relief for Lot
2, and acknowledges that any such request woultismissed as moot
becauseaot 2 is no longer utilized as a parking,lats he Philadelphia
76ers operate a practice facility on what useddaddt 2. (Voss Dep., p. 20)

Regarding Lot 2, then, Plaintiff is left with a ola for damagesPlaintiff did



not sustain bodily injuryn this casédut seeks damages femotional
distressHowever, there is nevidencen the record of intentional
discrimination or deliberate indifferenos the part of any Defendant.
Accordingly, summary judgment must be granted aarRIff's prayer for
damagesThe Court is left with Plaintiff's claimdr injunctive relief as to
Lot 1 and the interior of BB&T Pavilion.

Pursuant to a lease agreement viddfendantNew Jersey Economic
DevelopmentAuthority, Defendant.ive Nation Entertainment, Inc., d/b/a
BB&T Pavilion f/ k/ a Susquehanna Bank Centeresponsible for
maintaining the Amphitheater and for performing arecessary
renovations to the building. (Voss Dep., p. 8; Vo=l. § 6.)The Third
Amended Complaint alleges that “{w]hen plaintifftgnside the facility in
guestion . .. [t]lhe route he was forced to takgebto his assigned seat was
difficult and dangerous, involving an unreasonadblyg and difficult
journey to his assigned seating area, includingg®n inclines and ramps
that were excessively steep.” (Third Am. Compl.4Y)2

In his deposition, Plaintiff testifiethat there may have been
uncovered cables on the groums&ide BB&T Pavilion (CostowDep. p.29.)
Theredoes not appear to be an actionable architectuaaidér here, as
there is no allegation that the obstructpersisted beyond a reasonable

period of time, or was anything other thanisofated otemporary
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interruption[]in ... accessunder 36.211(b)Regarding the lack of rails or
curbs on the side of ramps descending down aislélse seating area, the
Court finds that genuine issues of material fact juéde summary
judgmentas to Live Nation and NJEDBecause the parties’experts have
submitted conflicting reports as to whether thisklaf rails or curbs
constitutes norcompliance with the ADA.

Finally, as to Lot 1, eacbefendantargues that it has no
responsibility to maintain or repair the Iétowever, the Defendants have
not sufficiently rebutted Plaintiff's expert repdhat lists as non
compliant: an insufficient number of handicap parkspaes; there are
handicap parking spaces that do not comply withufatgons as to width to
allow for space for doors to opethere are handicap spaces that lack
proper signageand there is a need for repairs evidenced byks,ac
potholes, and a handicapae with a lamp post in it. Plaintiff's expert also
cites to noncompliant flangeways for the light rail system hetcrosswalks
leading from Lot 1to the Amphitheater. BecauseDeédendants have
produced no evidence to dispuldaintiff's expert’s repat, Plaintiff's
motion for summary judgment will be granted suchtthot 1 must be
brought into compliance with the ADA.

The record indicates thathile Defendat Camden Redevelopment

Agency owned Lot 1 at the time of Plaintiff's visit has since deeded the
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property to Defendant City of Camden Parking Autiyar(Asseleta Suppl.
Decl.) Accordingly, summary judgment will be granted asCiRA but
denied as to thParking Authoritywhich “owns, leases (or leases to), or
operatesLot 1. In additoin the City of Camden does not own, lease, or
operate the property in question, nor did the Gityn or occupyhe
property at the time of thiacident. Therefore, the Gis motion for
summary judgment will be granted.

In connection with operating the Amphitheater, LNation entered
into alicense agreement wittthe Parking Authorityegarding Live Nation’s
use ofLot 1, among other parking lots that are located adjatemnhe
Amphitheater on the opposite side of Delaware Aven¥oss Dep., p. 10;
Voss Decl., Ex. A)The Parking Lot License Agreement provides tthet
Parking Authority‘'shall be responsible . . . [fofa]ll ordinary and routine
maintenance and repair of [Lot 1] as may be neagdwaallow for the
continued operation of [Lot 1] as a firstass professionally operated
parking facility consistent with industry standards [which includes]
sealing ofcracks, pothole repair, stripping, patching, feneeair and
things of a similar nature.” (Voss Decl., Ex. A§(®)(1)). Further, the
ParkingLot License Agreemenmdrovides that during shows in which Live
Nation licenses Lot The Parking Authorityshall cause an individual

employee to be present . .. who shall have thaanitty to make decisions
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on behalf of fhe Parking Authorityin regard to the operation and function
of the Parking Facilities.” (Voss Decl., Ex. A 8))(]

The Agreement furtheprovides that Live Nation “shall, at its sole
cost and expense, be responsible for the managemmepérvision and
operation of the Parking Facilities during Show H®on each Show Date.”
(Voss Decl., Ex. A8 7()). Live Nation also has the “right and option to
enhance or upgrade the Parking Facilities at amgti(Voss Decl., Ex. A §
8(b)).Curtis Vossthe manager dfive Nation,testifiedthat the parties
who share irparking revenues from the parking lots that servioe
concert venue are LivBlation,the Parking Authorityand Standard
Parking a subbcontractor of Live Nation(Voss Dep., p. 6661.) The Court
finds that Live Nation both leases and operatesllantid as such will be

denied summary judgment
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Conclusion
For these reasons, the Court denies the motiobef#ndant Live
Nation Entertainment, Inc., d/b/a BB&T Pavilion /& Susquehanna Bank
Center [77], Defendant City of Camden Parking Auityo[78], Defendant
New Jersey Economic Development Authority [98]gtants the motions of
Defendant City of Camden [57] and Camden Redevelptnigency [76];
and grants in part and denies in part the motioRlaintiff Rick Costow

[75]. An appropriate Order will be filed.

Dated: March 27, 2017 /s/ Joseph H. Rodriquez
JOSEPH HRODRIGUEZ, USDJ
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