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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

KENNETH SMITH-HARPER
Plaintiff, : Civ. No. 15-1254 (RBK) (JS)
V.
OPINION
OFFICER KEVIN THURLOW et al.,

Defendants

ROBERT B. KUGLER, U.S.D.J.

l. INTRODUCTION

Plaintiff is astate prisoner currently incarcerated at the South Woods State Prison in
Bridgeton, New Jersey. He is proceedang sewith a civil rights complainfiled pursuant to 42
U.S.C. 8§ 1983Plaintiff was previously granted forma pauperistatus. On May 27, 2015, this
Court dismissed the complaint without prejudice for failure to state a claim upoln rehef
may be granted because on its face it was barred by the statute of limitkamif was given
leave to file a proposed amended complaint that sets forth an adequaferidss Court to
conclude that the statute of limitationwas tolled or does not otherwise bar his claims. On July
29, 2015, this Court received plaintiff’'s proposed amended complaint. Therefore, the Qlerk wil
be ordered to reopen this case.

At this time, the Court must review the amended complaint pursuant to 28 U.S.C. 88
1915(e)(2)(B) and 1915A to determine whether it should be dismissed as frivolous aousalic
for failure to state a claim upon which relief may be granted, or because it seekamaoelief
from a defendant who is immune from suit. For the reasons set forth bel@améehded

complaint will bedismissed because it is barred by thdiapble statute of limitations.

Dockets.Justia.com


https://dockets.justia.com/docket/new-jersey/njdce/1:2015cv01254/315374/
https://docs.justia.com/cases/federal/district-courts/new-jersey/njdce/1:2015cv01254/315374/9/
https://dockets.justia.com/

. BACKGROUND
The allegations of the amended complaint will be construed as true for purpdses of t
screening Opinion. The amended complaint names two defendants: (1) Kevin Thidoale-
Officer; and (2) Eric Bartor Parole Officer. Plaintiff alleges that the defendassaulted him
on August 3, 2011. He requests monetary damages.
[11.  STANDARD OF REVIEW

A. Standard for Sua Sponte Dismissal

Per the Prison Litigation Reform Act, Pub. L. 104-134, 88 801-810, 110 Stat. 1321-66 to
1321-77 (Apr. 26, 1996) (“PLRA"), district courts must review complaints in thoseacitrdns
in which a prisoner is proceedingforma pauperissee28 U.S.C. § 1915(e)(2)(B), seeks
redress against a governmental employee or eaig28 U.S.C. 8 1915A(b), or brings a claim
with respect to prison conditiorsge42 U.S.C. § 19978 he PLRA directs district courts tsua
spontedismiss any claim that is frivolous, is malicious, fails to state a claim upon which relief
may be granted, or seeks monetary relief from a defendant who is immuneitionesef.

“The legal standard for dismissing a complaint for failure to state a claim ptuteuz8
U.S.C. § 1915(e)(2)(B)(ii) is the same as that for dismissing a complaint putsisateral
Rule of Civil Procedure 12(b)(6)3chreane v. Sean&06 F. App’x 120, 122 (3d Cir. 2012) (per
curiam) (citing Allah v. Seiverling229 F.3d 220, 223 (3d Cir. 2000))jtchell v. Beard 492 F.
App’x 230, 232 (3d Cir. 2012) (per curiam) (discussing 42 U.S.C. 8§ 1997e(€)iteau v.
United States287 F. App’x 159, 162 (3d Cir. 2008) (discussing 28 U.S.C. 8§ 1915A(a}.
standard is set forth iashcroft v. Igbal556 U.S. 662 (2009) arRell Atlantic Corp. v.
Twombly 550 U.S. 544 (2007), as explicated by the United States Court of Appeals for the Third

Circuit.



To survive the court’'screening for failure to state a claim, the complaint must allege
“sufficient factual matter” to show that the claim is facially plausiSke Fowler v. UPMC
Shadyside578 F.3d 203, 210 (3d Cir. 2009) (citation omittéd)claim has facial plausibility
when the plaintiff pleads factual content that allows the court to draw the reasoriat#nce
that the defendant is liadfor the misconduct allegedrair Wind Sailing, Inc. v. Dempsteré4
F.3d 303, 308 n.3 (3d Cir. 2014) (quotildpal, 556 U.S. at 678). “[A] pleading that offers
‘labels or conclusions’ or ‘a formulaic recitation of the elements of a azfusetion will not
do.” Igbal, 556 U.S. at 678 (quotinBwombly 550 U.S. at 555).

Pro sepleadings, as always, will be liberally construed. &#wless, pro selitigants
still must allege sufficient facts in their complaints to support a cld#ala v. Crown Bay
Marina, Inc, 704 F.3d 239, 245 (3d Cir. 2013) (citation omitted) (emphasis added).

B. Section 1983 Actions

A plaintiff may have a cause of action under 42 U.S.C. 8 1983 for certain violations of
his constitutbnal rights. Section 1983 provides in relevant part:

Every person who, under color of any statute, ordinance,
regulation, custom, or usage, of any State or Territory or the
District of Columbia, subjects, or causes to be subjected, any
citizen of the United States or other person within the jurisdiction
thereof to the deprivation of any rights, privileges, or immunities
secured by the Constitution and laws, shall be liable to the part
injured in an action at law, suit in equity, or other proper
proceeding for redress, except that in any action brought against a
judicial officer for an act or omission taken in such officer’'s
judicial capacity, injunctive relief shall not be grantedessla
declaratory decree was violated or declaratory relief was
unavailable.

Thus, to state a claim for relief under 8 1983, a plaintiff must allege, first,dlaion of
a right secured by the Constitution or laws of the United States, and secobiitk tikeged

deprivation was committed or caused by a person acting under color of steédedaMarvey v.



Plains Twp. Police Dep't635 F.3d 606, 609 (3d Cir. 2011) (citations omittedg also West v.
Atkins 487 U.S. 42, 48 (1988).
V. DISCUSSION
Plaintiffs amended complaint arises from his altercation with the defendilatagust
3, 2011 Plaintiff did not file his original complaint untdebruary, 2015. As this Court explained
in its prior Opinion:

Section 1983 claims are subject to N#svsey's tw-year statute

of limitations.See Patyrak v. Apgabl11 F. App’x 193, 195 (3d

Cir. 2013) (per curiam) (citin@ique v. N.J. State Policé03 F.3d
181, 185 (3d Cir. 2010)X-he date when a cause of action under §
1983 accrues is determined by federal I8e&e Kach v. Hos&89

F.3d 626, 634 (3d Cir. 2009) (citirigenty v. Resolution Trust.

Corp, 937 F.2d 899, 919 (3d Cir. 19910nder federal law, a

cause of action accrues, and the statute of limitations begins to run
when the plaintiff knew or should have known of the injury upon
which its action is basedld. (internal quotatiormarks and

citations omitted)“As a general matter, a cause of action accrues
at the time of the last event necessary to complete the tort, usually
at the time th@laintiff suffers an injury.’1d. (citing United States

v. Kubrick 444 U.S. 111, 120 (1979)).

The acts giving rise to plaintiff’s clais occurred on August 3,
2011.See Ostuni v. Wa Wa’'s Ma&32 F. App’x 110, 112 (3d Cir.
2013) (per curiam) (excessit@rce claims typically accrue on the
date of the assault because the plaintiff would have reason to know
of the injury at that point) (citintylontgomery v. De Simon&59

F.3d 120, 126 (3d Cir. 1998))he twoyear Section 1983 statute

of limitations bega to run on August 3, 2011, and expired on
August 3, 2013. Plaintiff's complaint was filed in February, 2015,

or approximately 1.5 years after the Section 1983 statute of
limitations expired.

Plaintiff's state law claims are also governed by e-ywar satute

of limitations.See Brown v. City of Newario. 09-3752, 2010

WL 1704748, at *4 (D.N.J. Apr. 26, 2010) (stating that although
New Jersey Civil Rights Act does not contain an express statute of
limitations, language of New Jersey’s generalpplicable

personal injury statute combined with Act’s similar purpose and
design to Section 1983 convinces Court that y&ar statute of
limitations applies) (citingsibson v. Superintendent of N.J. Dep’t



of Law & Pub. SafetyNo. 02-5470, 2007 WL 1038924 *3
(D.N.J. Mar. 29, 2007))Accordingly, plaintiff's state law claims
also are untimely.

SmithHarper v. Thurlow No. 15-1254, 2015 WL 3401419, at *3 (D.N.J. May 26, 2015). In the
prior Opinion, this Court then laid out certain circumstances whereby theesté limitations
could be tolled:

With respect to whether the statute of limitations should be tolled,
“[s]tate law, unless inconsistent with federal law, also governs the
concomitant issue of whether a limitations period should be
tolled.” McPhersorv. United States392 F. App’'x 938, 944 (3d

Cir. 2010) (quotindique, 603 F.3d at 185). New Jersey sets forth
certain bases for “statutory tollingSee, e.gN.J.STAT. ANN. 8
2A:14-21 (detailing tolling because of minority or insanitiy);J.

STAT. ANN. 8 2A:14-22 (detailing tolling because of n@sidency

of persons liable). . ..

Additionally, New Jersey “permits equitable tolling where ‘the

complainant has been induced or tricked by his adversary’s

misconduct into allowing the deadline to passybere a plaintiff

has ‘in some extraordinary way’ been prevented from asserting his

rights, or where a plaintiff has timely asserted his rights mistakenly

by either defective plading or in the wrong forumCason v. Arie

Street Police Dep,tNo. 10-0497, 2010 WL 2674399, at *5 n.4

(D.N.J. June 29, 2010) (citifgreeman v. State847 N.J. Super.

11, 31 (N.J. Sup. Ct. App. Div. 2002)).
SmithHarper, 2015 WL 3401419, at *3-4.

This Court dismissed the original complaint without prejutticeermit plaintiff to bring

a proposed amended complaint that demonstrated a basis for tolling the applitatel®ta
limitations. Plaintiff's proposed amended complaint is completely devoid ochyuyment
whatsoever that the statute of limitatioh®sld not bar his claims. Having given plaintiff the
opportunity to make such an argument, and plaintiff having failed to raise any atgume
whatsoever that the statute of limitations does not bar his claims, this Court will disgniss th

amended complaintith prejudice as timdarred.



V. CONCLUSION
For the foregoing reasons, the amended complaint will be dismissed with prdardic
failure to state a claim upon which relief may be granted as plaintiff's claensreebarred. An

appropriate Order will be esrted.

DATED: August 12, 2015
s/Robert B. Kugler
ROBERT B. KUGLER
United States District Judge




