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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

MARK WOLOSHIN, : Hon. Joseph H. Rodriguez
Plaintiff, : Civil Action No.15-2588
V.
OPINION

RUTGERS UNIVERSITYJUAN
COLLAZO, LISTON HODGE, KRIS
SOLT, RUTGERS UNIVERSITY DINING:
SERVICES DIRECTORS AND
MANAGERS t10, and RUTGERS
UNIVERSITY HUMAN RESOURCES
STAFF 150,

Defendans.

This matter is before the Court @efendants’ motion for summary
judgment.[Doc. 15] The Court heard oral argument on the motion on
August 9 2016, and the record of that proceeding is inocoaped here. For
the reasons place on the record that day, as welase outlinedelow,
the motion will begranted

Background

EssentiallyPlaintiff has allegedhat Defendants terminated his
employment because of his disability or peveel disability, in violation of

Title | ofthe Americans with Disabilities Act (“ADA"), 42 U.S.(8 12112(a),
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and theNew Jersey Law Against Discrimination (“NJLAD”), l. Stat. Ann.
§10:51.

Plaintiff Mark Woloshin is deaf. In January 2012 attended a job
fair held by Rutgers University Dining ServicesRaitgers University’s
Camden Campus.fier learning about the job fair fromefendantiuan
Collazo, Plaintifftwice spoke with a representative of Dining Services on a
operatorassisted video phone for the deHfiere was no sign language
interpreter at the job fair. At the job fair, Plaiitf allegedly informed
Danielle Niro, Assistant Director of Business Affaifor Dining Services,
that he did not understand the material reviewddha& end of the
presentation, however, Plaintiff met with Erich Bigr an Assistant
Catering Manager for Dining Services. The two conmcated by pen and
paper and together completed Plaintiff's job apgutiion. At the top of his
application, Plaintiff wrote, “I'm deaf of hearinghank you.”

Subsequently, Plaintiff received a job offer vietbperatorassistd
video phone for a dishwasher position at the Camabanpus dining
facility, with a start date of February 20, 2013 Kported to work that day
and attended a new hire orientation. There wasigiolanguage
interpreter at the new hire orientation, nvoas a sign language interpreter

provided at Dining Services group meetings or ia WorkplaceAs such,



Plaintiff contends he did not understand the rwiethe workplace and did
not understand who his managers were.

Plaintiff has alleged that Defendanfeslure to provide a sign
language interpreter constituted a failure to ergagan interactive
process to assure that Plaintiff was accommodatete workplace
because of a disabilityHe also states that he was harassed in the wor&plac
because of his disability by Defendants Juan Colkzd Liston Hodge.

At the heart of this matter are the events thaktolace a full year
after Plaintiff began his employment with Diningr8iees. He alleges that
on the evening of February 23, 2014, Collazo todlag of shrimp out of the
Dining Services freezer and asked Plaintiff “ifwanted one.” (Am. Compl.,
1 32.) Plaintiff responded “yeah.” (Am. Compl., §.BColazzo allegedly told
Plaintiff “to hide the opened box of frozen shrirapd take it home to feed
his family.” (Am. Compl., § 34.) Next, Plaintiff alleges that tteought
Collazo “was a manager who had the authority toangj\him food to take
home, sdPlaintiff . . . thinking that perhaps the opened bag of fnoze
shrimphad an approaching expiration date . . . packedfiened box of
frozen shrimp in his backpack.” (Am. Compl., { 3bhat evening, Crystal
Campfield called Plaintiff to her office, inspectbhd backpack, and

informed Plaintiff he was fired. (Am. Compf],38.) The following day,



Defendant Kris Solt confirmeby an operatciassisted video phone call
that Plaintiff had been terminated. (Am. ComplI39]) Plaintiff complains
that he was not offered a hearing and opporturotlyd heard with a sign
languaganterpreter present. (Am. Compl., 1 42.)

Plaintiff filed a tencount Amended Complaint with this Court in
October of 2015. The first four counts are for wars violations of Title | of
the ADAallegedlycaused by Defendants’discriminatory intefihrough
briefing and &oral argument, Plaintiff's counsel conceded ttredse claims
are valid only against the employer, Rutgers Umsitgt not against any

individual DefendantsSeeKoslow v. Pennsylvania302 F.3d 161, 178 (3d

Cir. 2002).In addition, in briefing and during oral argumePRtaintiff
abandoned the procedural due process claims braughér the
Fourteenth Amendment and New Jersey Constitutiph.Br., p. 18.)There
are four counts remaining, brought pursuant toNd&AD. Again, Plaintiff
concedes that there are no viable claims againswviddals under the
NJLAD unless against a supervisor for aiding andtéhg.The only
supervisor named as a Defendant is Jelaintiff argues that Solt’s failure
to provide a sign language interpretetla¢ February 20, 2013 orientation
constituted deliberate indifference and substalytedsisted the unlawful

conduct of his employelPlaintiff further clarified that he abandoned any



claim of harassment by Defendant Hodge, so then®islaim regarding
Hodge’s alleged harassment against Rutgers UniyeosiSolt. Rather, the
only remaining allegation of discriminatory harassm is regarding the
actions of Collazo attributable to Rutgers Univeysas Plaintiff has
conceded that summary judgment is appropriate arsa$ this claim has
been alleged against So(PI. Br., p. 17.)

In summary, the Court is left witlCount |- employment
discrimination by Rutgers University in violatiori Bitle | of the ADA;
Count II— harassment as discrimination by Rutgers Universityiolation
of Title | of the ADA; Count Ill- failure by Rutgers University to
accommodate Plaintiffs known physical limitatiom violation of Title | of
the ADA; Count IV- failure by Rutgers University to engage in the
interactive process mandated by the ADAin violataf Title | of the ADA,;
Count VI- employment discriminatiom violation of the NJLAD by
Rutgers UniversityCount VIl — harassment as discrimination by Rutgers
University and aided and abetted by Spolviolation of the NJLADfor the
actions of CollazpCount VIII — failure by Rutgers University to
accommodate Plaintiffs known physical limitatiom violation of the
NJLAD; Count IV- failure by Rutgers University to engage in the

interactive process in violation of NJLAD.



Summary Judgment Standard

“‘Summary judgment is proper if there is no genussae of material
fact and if, viewing the facts in the light mostvdéaable to the nommoving
party, the moving party is entitled to judgmentaamatter dlaw.” Pearson

v. Component Tech. Corp247 F.3d 471, 482 n.1(3d Cir. 2001) (citing

Celotex Corp. v. Catrettd 77 U.S. 317, 322 (1986 )accordFed. R. Civ. P. 56

(a). The Court will enter summary judgment in fawd a movant who
shows that it is erntled to judgment as a matter of law, and supptines
showing that there is no genuine dispute as toraaterial fact by “citing to
particular parts of materials in the record, inchugldepositions,
documents, electronically stored information, adfitts or declarations,
stipulations . . . admissions, interrogatory ansyer other materials.”
Fed. R. Civ. P. 56 (c)(2)(A).

An issue is “genuine” if supported by evidence sticht a reasonable

jury could return a verdict in the nonmoving pastfavor. Anderson v.

Liberty Lobby, Inc, 477 U.S. 242, 248 (1986). Afact is “materid|"under

the governing substantive law, a dispute aboutfalscemight affect the
outcome of the suitld. In determining whether a genuine issue of
material fact existghe court must view the facts and all reasonable

inferences drawn from those facts in the light mfasbrable to the



nonmoving party._Matsushita Elec. Indus. Co. wmifle Radio Corp.475

U.S. 574,587 (1986).
Initially, the moving party has the burdef demonstrating the

absence of a genuine issue of material f&#lotex Corp. v. Catrett 77

U.S. 317, 323 (1986). Once the moving party hasthis burden, the
nonmoving party must identify, by affidavits or @twise, specific facts

showing thathere is a genuine issue for tridd.; Maidenbaum v. Bally’s

Park Place, In¢870 F. Supp. 1254, 1258 (D.N.J. 1994). Thusyitbstand

a properly supported motion for summary judgmehg honmoving party
must identify specific facts and affrmatieeidence that contradict those
offered by the moving partyAndersen477 U.S. at 25&7. “Anonmoving
party may not rest upon mere allegations, gendealials or . . . vague

statements ... .Trap Rock Indus., Inc. v. Local 825, Intl1 Union of

Opermating Engrs 982 F.2d 884, 890 (3d Cir. 1992) (quoti@giroga v.

Hasbro, Inc.934 F.2d 497, 500 (3d Cir. 1991)). Indeed,

theplain language of Rule 56(c) mandates the entry of
summary judgment, after adequate time for discoaarg upon
motion, against a party who fails to make a shovgaof€icient
to establish the existence of an element essetwtidat party’s
case, and on which that party will bear the burdéproof at
trial.

Celotex 477 U.S. at 322. That is, the movant can supfguwetassertion that

a fact cannot be genuinely disputed by showing thatadverse party
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cannot produce admissible evidence to suppcetéileged dispute of]
fact.” Fed. R. Civ. P. 56(c)(1)(BaccordFed. R. Civ. P. 56(c)(2).

In deciding the merits of a party’s motion for suramg judgment, the
court’s role is not to evaluate the evidence anddkethe truth of the
matter, but to detenine whether there is a genuine issue for trial.

Anderson v. Liberty Lobby, Inc477 U.S. 242, 249 (1986). Credibility

determinations are the province of the factfindBig Apple BMW, Inc. v.

BMW of N. Am., Inc, 974 F.2d 1358, 1363 (3d Cir. 1992).

Discussion
Title | of the ADA prohibits anemployeifrom discriminating
“against a qualified individual with a disabilityebause of the disability of
such individual in regard to job application proaeds, the hiring,
advancement or dischargearhployeesemployee compensation, job
training, and other termspnditions, and privileges of employmei?2
U.S.C. 8§ 12112(a)Similarly, under theNJLAD, an employer may not

discriminate or take any unlawful employment preetiagainst any person

llncorporating the enforcement scheme of the CiwghR$Act of 1964,
Title | of the ADAauthorizes private injunctive suits against a
‘respondent,” defined by statute to include an “éoypr.” 42 U.S.C. 88
2000e(n), 2000e5(f)—(g). Koslow v. Commonwealth of Pennsylvanz0?2
F.3d 161, 177 (3d Cir. 2002)




becaise such person is or has been at any time disdiNed. Stat. Ann. §
10:5-4.1.

The Supreme Coud’'standard articulated McDonnell Douglas

Corp. v. Greend411 U.S. 792 (1973), provides thbarden shiftingramework

this Court uses to assess an ABIAIm on a motion for summary judgment.

Shaner v. Synthe204 F.3d 494, 500 (3d Cir. 200@nalysis of a claim

under the NJLADlsofollows that of a claim under Title VISchurr v.

Resorts Intern. Hotel, Inc196 F.3d 486, 498 (3d Cit999).

“To establish grima facie case of discrimination under the ADA, a
plaintiff must. . .show (1) he is a disabled person within the megraoh
the ADA; (2) he is otherwise qualified to perforimetessential functions of
the job, with or without reasonabhccommodations by the employer; and
(3) he has suffered an otherwise adverse employmdecision as a result of

discrimination” Williams v. Philadelphia Hous. Auth. Police De80

F.3d751,761(3d Cir. 2004 ) citing Taylorv. Phoenixville School Git., 184

F.3d 296306 (3d Cir. 1999). SeealsoClowes v. Terminix Intern., Inc., 538

A.2d 794,805 (N.J. 1988) (regarding thpeima facie caseof handicap
discrimination under the NJLADIn the end, laintiff must show that his

disability “actuallymotivated the employer’s decisiorRaytheon Co. v.

Hernandez540 U.S. 44, 52 (2003titation omitted).



No party contests that Plaintifasdisabled. The Court will also
assumesince he worked in the position for a yedratPlaintiff was
otherwise qualified to perform the essential fuons of his job. The issue
then becomes wheth@laintiff sufferedan adverse employment decision
as a result of discrimination. If sthe defensenay proffer a legitimate
non-discriminatory reason for its action and shift thherden back to
Plaintiff to establish pretextn this case, however, the record is clear that
Plaintiff was terminated for stealing from his erayér.

Plaintiff nowargues that “he suffered an adverse employment
decision as a result of his disability by way ofiderate indifference . . . in
that he was never provided with an American Signdusage interpreter”
on February 20, 2013. (PI. Br., p-M) Thus,in briefing this motion,

Plaintiff has not argued that his termination whas adverse employment
action at issugPl. Stmt. Material Facts, § 70Rather it appears that
Plaintiff's main claim isnowthat Rutgers University did not accommodate
his disability by providing a sign language inteeparat his employee
orientation

To establish @rima facie case of failure to accommodate under the
ADA, Plaintiff must establish: (1) he is disabled within the megmof the

ADA; (2) he is qualified to perform the essential ftings of his job with or
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without reasonable accommodatjand (3)his employerefused to

provide him with a proposed reasonable accommoda8eeSolomon v.

Sch. Dist. of Philadelphi®82 F. Supp. 2d 766, 779 (E.D. Pa. 20 T2).

make out grima faciefailure to accommodate claim under the NJLAD,
Plaintiff must show that(l) he wa disabled or perceived to have a
disability?; (2) he was otherwise qualified to perform theesdsal functions
of the job, with or without reasonable accommodatiy the enployer; (3)
hesuffered an adverse employment action becauseeodidability. Victor
v. State 952 A.2d 493, 503 (N.J. Super. Ct. App. Div. 200&fd as
modified, 4 A.3d 126 (N.J. 2010).

When an employee requests accommodation, the emaplms aluty
to engage in an interactive process in an effodgsist the employee.

Jones v. United Parcel Svc., 214 F.3d 402, 408Ci8d2000). To show

that an employer failed to participate in the iratetive processthe
employee must show the employeas informed of the disability, the
employee requested accommodation, the employer madmod faith

effort to assist, and the accommodation could Hzeen reasonably

2The NJLAD refers to “handicap,” bukefines handicap as a disability.
Courts have used the terms interchangeably indbmgext. SeeVictor v.
State 4 A.3d 126 135(N.J.2010).
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achievedbut for the employer’s lack of good faitictor, 952 A.2d at 504

(citing Tynan v. Vicinage 13 of the Superior Cour8 A.2d 648, 657 (N.J.

Super. Ct. App. Div. 20028 ‘Employers can show their good faith in a
number of ways, such as taking steps like the ¥ah@: meet with the
employee who requests an accommodation, requestnretion about the
condition and what limitations the employee hag th® employee what he
or she specifically wants, show some sign of haviagsidered [the]
employee’s request, and offer and discuss availabbérnatives whethe

request is todurdensome.Taylor v. Phoenixville Sch. Dist184 F.3d296,

317 (3d Cir. 1999)
The ADA's regulations provide: “To determine the appropgiat
reasonable accommodation it may be necessary foetheloyer] to

initiate an informal, interactive process with tleenployee] in need of

3Under the ADA, an employer commits unlawful discniration if the
employer does nateasonably accommodate the known physical or mental
limitations of an otherwise qualifiedisabled employee, unlessa

employer tan demonstrate that the accommodation would impose
undue hardship on the operationtloé business of [the employerfi2

U.S.C. 812112(b)(5)(A) Similary, under the LAD, an employenfust make

a reasonablaccommodation to the limitations of a handicappepbyee

or applicant unless the employean demonstrate that the accommodation
would impose an undue hardship on the operatiats@fusiness.Soules

v. Mt. Holiness Memorial Pari808 A.2d 863, 86TN.J. Super. CtApp.

Div. 2002)(internal citations omitted); N.J.A.C. 13:235(a) and
2.8(a)(b)(2).

12



accommodation. This process should identify theceelimitations
resulting from the disability and the potentiabisonable accommodations
that could overcome those limitations.” 29 C.F.R680.2(0)(3).

Here, Defendants argubkat Plaintiff cannot show that he requedta
reasonable accommodation for his disabifityno time did Plaintiff ever
request annterpreter— or anyaccommodation for that matte8eeSolt
Cert. 1 20 27(“At the time he received and signed the new hioeuwments,
Plaintiff did not ask for an interpreter to asdistn, nor did he tell Ms.
Smith or me that he did not understand whatwas signing.“At no time
during his employment with Rutgers did Plaintifeewequest that he be
provided with an interpreter.’Further, there is nothing in the record
evidence to suggesiefendants were aware that Plaintiff needed an
accommodationor that he did not know how sk for one. Accordingly,
Defendants’ obligation to participate in the intetige process with
Plaintiff, or provide Plaintiff wih an interpreter, wasottriggered.

Plaintiff counters that this is a case of dispanaeatment, where his
disability motivated Defendants’ decision to puthat a disadvantage by
not providing a sign language interpreter at hiszseenployee orientation
to be on equal footing with hearing employees tdenstand the rules. (Tr.

of Oral Arg.,p. 19.)The Court finds no discriminatory animus in theoet,

13



however, regarding the lack of a sign language prteter at the
orientation which was held approximately one year prior te ghrimp
incident4 Therefore, Plaintiff's claims of discrimini@in do not survive.

The Court is left with the claim of Collazo’s hasasent of Plaintiff
due to his disabilityThe standards applicable to harassment claims under
Title VIl apply to the other statutomgrohibitions against employment

discrimination, including claims of disability hassmentSeeWalton v.

Mental Health Assi of S.E. P3.168 F.3d 661, 667 (3d Cir. 1999). Thus, to

succeedn a claim for harassment based on disabdiplaintiff must show
that: (1) [he] is a qualifiedndividual with a disability under the ADA [or
LAD]; (2) [he] was subject to unwelcontearassment; (3) the harassment
was based on hJis] disability ..; (4) the harassmeassufficiently severe
or pervasive to alter the conditions of h[is] emyptent and to create an
abusive working environment; and (5) [the employargw or should have
known of theharassment and failed to take prompt effective reiale

action” Rubano v. Farrell Area Scbist., 991 F. Supp. 2d 678, 700 (I

4To the contrary, Plaintiff's supervisobefendantris Solt, certified “My
ex-wife, towhom | was married for 18 years, and the mothengftwo
children, has a hearing impairment. She is totadlgf in her right ear and
partially deafin her left ear since she was a halsythe result of Scarlet
Fever. Living with her made me very [cognizantjobhers with hearing
disabilities and helped me to develop skills totbetommunicate with
those who have hearing impairments.” (Solt Cei26Y)
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Pa. 2014) (citingValton, 168 F.3d at 667). Factors relevaatthe
determination of whether the work environmeénhostile or severe
include: thefrequency of the discriminatory conduct; its setgrwhether
it is physically threatening drumiliating, or a mere offensive utterance;
and whether it unreasonably interferes witheamployee's work

performance.Harris v. Forklift Systems 510 U.S. 17, 23 (1993). Not all,

merely alleged, offensive conduct is legally acabte harassment. Rather,
in order to prevail orhis claim, Plaintiff must also prove that the cowtaf

which he complains was so “severeparvasive” that it “altered the terms

and conditions of h[is] employment” and “createdastileand abusive

working environment.SeeMeritor Savings Bank v. Vinsom77 U.S. 57

(1986);West v.Philadelphia Elec. Co45 F.3d 744, 753 (3d Cir. 1999).
There is nothing in the Amended Complaint or brigfon this

motion that indicates what Collazo did that couldonstrued as

harassment baseaxh disability discrimination. At oral argument, tleewas

mention that Cdhzo allegedly slapped Plaintiff “on the butThere has

been no causal connection, however, between tihegead action and

Plaintiff's disability, nor is there any indicatiahatDefendants were aware

of the conduct.
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Conclusion
For the reasons stated above, and in keeping Wwiehdiscussion held
on the record during oral argument, Defendants’iorofor summary

judgment will begranted An Order willaccompany this Opinion.

Dated:Septembel8, 2016 /sl Joseph H. Rodriguez
Joseph H. Rodriguez, USDJ
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