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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
CAMDEN VICINAGE

David ATIS, on behalf of himself and
those similarly situated

Plaintiff, : Civil No. 15-3424(RBK/JS)

V. : Opinion
FREEDOMMORTGAGE
CORPORATION,
Defendant(s).

KUGLER, United State®istrict Judge:

This matter comes before the Court onmlI#iDavid Atis’s (“Plaintiff”’) Complaint
against Defendant Freedom Mortgage Corporatibefg¢ndant”) asserting @iations of the Fair
Labor Standards Act (“FLSA”), 29 U.S.C. § 201 et seq., New Jersey Wage and Hour Law
(“NJWHL"), N.J. Stat. Ann. § 34:11-56a et seapd New Jersey Wage and Payment Act
(“NJWPL"), N.J. Stat. Ann. § 34:11-4.1 et s&yrrently before the Court is Defendant’s Motion
to Dismiss Plaintiff's Complaint pursuant to FealeRule of Civil Proedure 12(b)(6) (Doc. No.
30), Plaintiff's Motion for Class Qéfication (Doc. No. 31), and Rintiff's Motion to Seal (Doc.
No. 32). For the reasons expressed below, Defeisdsiotion to Dismiss the NJWPL claims is
GRANTED, Plaintiff's Motion forClass Certification iISRANTED IN PART, and Plaintiff's

Motion to Seal iDENIED.
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FACTUAL BACKGROUND AND PROCEDURAL HISTORY

A. AVPs

Named Plaintiff David Atis brings this action on behalf of himself and others similarly
situated. Plaintiff alleges that Defendantcaiginator and servicer of mortgage loans,
improperly denied overtime pay to employees mphbsition of Assistant \¢e President of Sales
(“AVP") . Pl.’s Mot. for Class Certiftation (“MFCC”) Br. 1 5. Defendant employs
approximately 330 AVPs in eight offices tlughout the United Statelount Laurel, New
Jersey; Melville, New York; Columbia, Maryld; Jacksonville, Florida; Fort Washington,
Pennsylvania; Fishers, Indiana; Phoewirizona; and San Diego, Californial. 11 8-11.
Defendant employs about 135 AVPs ie tMount Laurel, New Jersey locatidd. § 10.

AVPs sell loan and mortgage products to custonher§. 12. Their job duties generally
consist of speaking with and asking custonadrsut their mortgage needs, assessing those
needs, gathering detailed data to compiedetgage applicationgterpreting data, running
credit reports, running automated underwritingteyns, and finding suitable mortgage products.
Hayden Dep. 17-18. Upon identifying an approprigoduct, AVPs negotiatates, fees, and
terms, and explain the process tpest between origation and closingd. at 18. They do not
supervise anyone. Pl.’s MFCC Br. { 16.

AVPs are assigned work on different campaigns depending on businesdaefeds;
Hayden Dep. 44. Campaigns differ in customersréeu versus new), &m products (Veterans
Administration, Federal Housing Adnistration, or conventional mortgages), and lead sources
(whether the customer reached out to Defahdavise versa), Def.’s MFCC Opp’n Br. 3—4.
Some campaigns involve all types of loddsat 5-6. Even between different campaigns,

however, the job duties of AVRemain the same with the extiem of information gathering.



Pl.’s MFCC Br. 1Y 13-14; Hayden Dep. 24. AVPs need not collect new information from
existing customers but merely confirm existing information, for example. Hayden Dep. 43.
Furthermore, AVPs vary in the discretion theyé#o continue speaking with a customer who
seeks a loan outside of the campaign versusferaing the call to the appropriate team. Def.’s
MFCC Opp’n Br. 7-8. The responsiligis of AVPs also remain the same between different
branches. Pl.'s MFCC Br. | 14.

The expected work schedule of AVPs is falefts of nine hours with a one hour lunch
break, on a weekly basis, and one hailft st four hours every other Saturddgl. { 20-23.
They are classified as exempt under the adstrative exemption of FLSA and do not receive
overtime pay. Def.’s MFCC Opp’n Br. 17. They amstead paid a basalary and a monthly
variable of commission, calculated based ont&osmula. Pl.’s MFCC Br. § 24; Hayden Dep.
23-24. Compensation of AVPs is calculated inghme manner across all offices. Pl.'s MFCC
Br. § 35.

Defendant claims it did not track the hewvorked by AVPs. Def.’s MFCC Opp’n 9.
AVPs must log into a phone system, I3, in oreplace calls, but AVPs do not necessarily log
in if they are completing non-telephonenvar log out at the end of a workddg. at 9-10.
AVPs also log time entries in the Ultipro seéftre, but the parties dispute whether the time
entries are limited to days taken for Personal T@ffeand vacation or are more comprehensive.
SeePl.’'s MFCC Br. 1 29-30; Def.’s MFCC Oppl1l. At least some AVPs have “Time &
Attendance Reports” that contain daily timerers over the course of several monthsePl.’s

MFCC Br. Exs. N, P, R, T.



B. David Atis

Named Plaintiff Atis worked as an AVP for Defendant from January 27, 2014 to
September 2, 2014d. § 36. Defendant instructed him to wakveekly schedule of five shifts
of nine hours with a one hour lunch break, @usne half shift ofour hours every other
Saturdayld. 11 41-43. He regularly worked more that forty hours per week, as he ditegéis.
37, 44-52. He was told his compensatiayuld consist of a salary and bonl. | 38—40.

C. Procedural History

Plaintiff filed a Complaint asserting vidians of the FLSA, NJWHL, and NJWPL on
May 15, 2015 (Doc. No. 1). Plaintiff twice amended the Complaint, on September 21, 2015
(Doc. No. 14) and November 16, 2015 (Doo. I90). The parties conducted discovery until
March 30, 2016 (Doc. No. 28). On April 28, B)Defendant brought the present Motion to
Dismiss pursuant to Federal Rule of CivibBedure 12(b)(6) (DodNo. 30). On April 29, 2016,
Plaintiff filed the Motion for Class Certifi¢@n (Doc. No. 31) and Motion to Seal Document
(Doc. No. 32) that are presently before the Court.
. MOTION TO DISMISS

A. Legal Standard

Where a defendant’s motion is one for judgment on the pleadings pursuant to Federal
Rule of Civil Procedure 12(c) armdleges that a plaintiff has failed to state a claim, it is treated
under the same standards as a Rule 12(b)(6) m@&amTurbe v. Gov't of V.38 F.2d 427,
428 (3d Cir. 1991) (citations omitted). Under RUEb)(6), a court may dismiss an action for
failure to state a claim upon which relief cangoanted. When evaluating a motion to dismiss,
“courts accept all factual allegatioas true, construe the complaimthe light most favorable to

the plaintiff, and determine whwedr, under any reasonable readinghef complaint, the plaintiff



may be entitled to relief.Fowler v. UPMC Shadysid®&78 F.3d 203, 210 (3d Cir. 2009)
(quotingPhillips v. Cty. of Alleghenyp15 F.3d 224, 233 (3d Cir. 2008)). A complaint survives a
motion to dismiss if it contains sufficient factumhtter, accepted as true,“state a claim to
relief that is plausible on its faceBell Atlantic Corp. v. Twombjyp50 U.S. 544, 570 (2007). It
is not for courts to decide at this point winatthe non-moving party will succeed on the merits,
but “whether they should be afforded an oppoity to offer evidene in support of their
claims.”In re Rockefeller Ctr. Props., Inc. Sec. Liti§11 F.3d 198, 215 (3d Cir. 2002). While
“detailed factual allegations” aret necessary, a “pldiff's obligation to povide the grounds of
his entitle[ment] to relief requires more than lislend conclusions, and@mulaic recitation of
the elements of a cause of action will not dowombly 550 U.S. at 555 (internal quotations
omitted);see also Ashcroft v. Ighdd56 U.S. 662, 678—79 (2009).

B. Discussion

Defendant moves to dismiss claims brougider the NJWPL, arguing that claims for
unpaid overtime wages are properly brought utiie™NJWHL. The NJWPL, N.J. Stat. Ann. §
34:11-4.1 et seq., “governs the time and moideayment of wages due to employees.”
Hargrove v. Sleepy’s, LLA06 A.3d 449, 457 (N.J. 2015). brtains provisions that, for
example, require employers to pay the full antaaf wages due at least twice each month and
refrain from withholding or diveing a portion of wages exceptlimited circumstances. N.J.
Stat. Ann. 88 34:11-4.2, 34:11-4.4. The statute atdiions of a NJWPL claim is unclear, but
one court in this District has lukit to be six years. By contrast, the NJWHL, N.J. Stat. Ann. §
34:11-56a et seq., “establishes . . . an overtimdoatach hour of work in excess of forty hours
in any week for certain employeesiargrove 106 A.3d at 458. The statute mandates that an

employer pay “1 ¥z times such employee’s regular hourly wage for each hour of working time in



excess of 40 hours in any week.” N.J. Stain. § 34:11-56a. Claims under the NJWHL are
subject to a two-year stae of limitations period. N.J. Stat. Ann. § 34:11-56a25.1.

Reading the plain language of the NJWHRIg Court finds that the statute does not
support a claim for unpaid overtime wages. Theauggategulates the mechanics of when and how
wages must be pai@ee, e.g.N.J. Stat. Ann. 8 34:11-4.2 (“Time and mode of payment;
paydays”). Plaintiff, however, attemptsgboehorn its claim under the NJWPL'’s provision
prohibiting the withholding or derting of wages. Section 34.-4.4, however, concerns the
permissibility of withholdings and diversions foenefits, securities, savings, charities, and the
like — categorically distinct from overtime payeeN.J. Stat. Ann. 8§ 34:11-4.4. Further, courts
in New Jersey and this District have generbiyd that claims for overtime should be brought
under the NJWHL and not the NJWPL. The N#svsey Appellate Court found an employee
could not bring an action for unpaid overtioneder the NJWPL'’s provision on withholding or
diverting wagesSeeChavarriaga v. Ross Pub. Affairs Grp., In2011 WL 2713466, at *5 (N.J.
Super. Ct. App. Div. July 14, 2011) (per curiam). And courts in this District have recognized that
“claims for failure to pay overhe are brought under the NJWHIMitchell v. C & S Wholesale
Grocers, Inc, No. Civ. 10-2354 (JLL), 2010 WL 2735655, at *5 (D.N.J. July 8, 20d€);also
Piscopo v. Pub. Serv. Elec. & Gas (do. Civ. 13-552 (ES), 2014 WL 3014284, at *5 n.6
(D.N.J. July 3, 2014) (“Plaintiff seems to beeking overtime paymenihich is not addressed
by the NJWPL.”). Because the NJWPL doesawicern the payment of overtime wages,
Plaintiffs NJWPL claims are dismissed withepudice. The Court grants Defendant’s Motion to

Dismiss.



1. MOTION FOR CONDITIONAL CLASSCERTIFICATION UNDER THE FLSA

A. Conditional or Final Certification

Plaintiff seeks conditional cefication of a colletive action under the FLSA. It is well-
established that an employee alleging tir&atemployer has not met the wage and hour
requirements outlined in the FLSA may bring demdive action on behalf of herself and a group
of similarly situated individuals. 29 U.S.C. 86{l). To proceed under this collective cause of
action a party must demonstrate that class members are “similarly situated” and that the members
affirmatively consent to join the actioHerring v. Hewitt Assocs., InaNo. Civ. 06-267 (GEB),
2007 WL 2121693, at *2 (D.N.J. July 24, 20038 also Morisky v.ub. Serv. Elec. & Gas Co.
111 F. Supp. 2d 493, 496 (D.N.J. 2000) (“The primasye to be decided [in a motion to certify
a collective action] is whethergmamed plaintiffs are sufficiegtlsimilarly situated’ to the opt-
in plaintiffs such that this case may procascda collective action(guoting 29 U.S.C. §
216(b))).

The Third Circuit uses a two stage anayghen deciding whether a FLSA opt-in
collective action can move forwarflymczyk v. Genesis HealthCare Cp%6 F.3d 189, 193
n.5 (3d Cir. 2011)ev'd on other groundsl33 S. Ct. 1523 (noting that the two-tiered approach
is not mandated but appears to have gained agdeptance). The first stage is a conditional
certification where plaintiffs mushake a “modest factual showingy establish that they are
similarly situatedld. at 193. The second stage, or final ifiegtion, occurs der notice and the
discovery process take plad¢é. The final certification stage reqes a plaintiff to demonstrate
by “a preponderance of the evidence that membta proposed collectvaction are similarly
situated.”Zavala v. Wal-Mart Stores Ind691 F.3d 527, 537 (3d Cir. 2011). The comparison is

between “each plaintiff who has opted in te ttollective action [and] the named plaintiff.”



Symczyk656 F.3d at 193. Because this determinatiecessarily entails sh a fact-intensive
inquiry, the final certification shad take place “after discovery is largely complete and the case
is ready for trial."Morisky, 111 F. Supp. 2d at 497 (citations omittesdBe also Herring2007

WL 2121693 at *4 (finding that although some discovery had taken place, the case was not
“ready for trial” and thus fial certification of the opt-imembers was not appropriate).

As an initial matter, Defendant argueattthe Court should skip the first stage of
deciding conditional certifetion and move directly to thecnd stage, by applying the stricter
standard required for final ddrcation. Some courts in thidistrict have indeed proceeded
directly to determining final céfication, most notably in a FLSA action where the class already
had one hundred potential opt-in plaintiffs and discovery was completesky, 111 F. Supp.
2d at 497-98. In the instant mattére Court notes that Plaintiff has had six months to conduct
discovery as to clas=ertification, and the paies have conductedstiovery of the named
Plaintiff, four potential opt-in Plaintiffs, and Defendant’s corporate designee. Ultimately,
however, the Court finds ihappropriate to decidénal certification at this point. The second
stage requires that the Court decide whethendneed plaintiff is similarly situated to opt-in
plaintiffs, and it cannot make such a deteation where individuals have not had an
opportunity to opt in. Moreover, ¢hThird Circuit has gdicitly recognizedhat this Circuit’s
approach to FLSA certification is two-stepp&dyalg 691 F.3d at 536, and this Court will not
eschew that framework unless it is entirely clbarcase is not suitable for the first step of
analysis. Accordingly, the Courtqueeds to evaluate Plaintiff’'s Mon on the initial question of
conditional certification.

B. Conditional Certification



The first stage of the collective action certification process consists of conditional
certification and notice. During th&gage, the court determinesetter the plaintiff has made a
“modest factual showing’ thahe proposed recipients of opt+iotices are similarly situated.”
Symczyk656 F.3d at 192 (citations omitted). At teiage, the court uses a “fairly lenient
standard,” often requiring “nothg more than substantial alleégas that the putative class
members were together victimsaingle decision, policy, or plarZavalg 691 F.3d at 535
(citations omitted). The plaintiff bears the burdememonstrating that he is similarly situated to
the proposed clasSee Symczyk56 F.3d at 192. In order to meleat burden, thplaintiff must
show at least “a factual nexbstween the manner in which the employer’s alleged policy
affected her and the manner in which it affected other employlde§enerally, courts
“examine the pleadings and affidavits in sup@dror in opposition to the proposed collective
action to make this determinatiorderring, 2007 WL 2121693, at *5. The court need not
evaluate the merits of the plaintiff's claims, or complete discovery in order to grant conditional
certification and dcilitate noticeld.

Plaintiff seeks certification of a classalf AVPs who worked overtime while employed
by Defendant within the last thrgears. Plaintiff presents evidence that all AVPs were classified
as exempt, were expected to regularly workrdogty hours a week, and denied overtime pay for
the hours worked in excess of forty. In additiBrgintiff shows that AVPs overwhelmingly have
the same job responsibilities across both cagmsaand offices, as testified to by Defendant’s
corporate designee, named Pldfnand opt-in Plaintiffs. Defendant attempts to counter such
evidence by pointing out differences in cangoai, how much discretion AVPs had to take
versus transfer a call regardiaglifferent campaign, and variatioimsthe length of lunch breaks

and overtime work. Such distinctions, howevail, to refute evidence that the job duties



themselves did not vary even if the substasfdbe campaigns did and the general policy that
AVPs were to work overtime hours. Plaintiff hasdeanore than a modest factual showing that
the proposed opt-in class members are substargiaiijar. As a result, the Court hereby grants
the motion for conditional certifation for the purpose of notice.

C. Notice

Plaintiff seeks to certify a class of &VPs who were employed by Defendant in the
three years preceding the date the Complaintfieas Plaintiff also requests that the Court
order Defendant provide the last known namesijing addresses, email addresses, and phone
numbers for all such AVPs. Plaintiff requestsitifermation in electronic, tabular format, with
different columns for first name, last name, s¢raddress, city, statap code, country, phone
number, and email address.

A collective action under theLSA commences for a non-named Plaintiff when she files
a written consent and not when the Complaint is figee29 U.S.C. § 256(b). Accordingly, this
Court defines the class asll persons who are or weemployed by Freedom Mortgage
Corporation as an Assistant Vice President ¢¢$Sen any of its offices during the three years
prior to the date of notice,adsified as exempt, and noigavertime compensation for each
hour worked beyond forty (40) hours in a workweek. Regarding the request for specific
information regarding class members, courtsegally do not order the disclosure of personal
information beyond mailing addresses, absent a showing that notice via first class mail would be
insufficient.Steinberg v. TD Bank, N.ANo. 10-CV-5600 (RMB-JS), 2012 WL 2500331, at *7
(D.N.J. June 27, 2012). Plaintiff proffers no seetidence in this case. Thus, the Court orders

that Defendant release only last known naaresmailing addresses for the purpose of notice.
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Lastly, the Court orders that Bmdant provide this informatian electronic, tabular format
within five (5) business days @fourt approval of the notice.

As to the notice, the Court orders the parttesieet and confer regarding the notice, in
accordance with this Opinion, and file a joiptpposed notice for the Court’s approval within
twenty-one (21) days of &y of the accompanying Order.

IV.  MOTION FOR CLASSCERTIFICATION UNDER RULE 23(B)(3) AND RULE
23(B)(2)

Plaintiff seeks class certifitan under Federal Rules of Civil Procedure 23(b)(3) and
23(b)(2) on behalf of all AVPs o worked over forty hours during at least one workweek from
six years prior to the filing of the Complaint. &eise the Court has dissed Plaintiff's claims
under the NJWPL, the Court will only consideass certificatiounder the NJWHL. In order to
qualify for class certificon under Rule 23, a plaintiff must s&jishe threshold requirements of
Rule 23(a) as well as the one of the thnggsections of Rule 23(b). Fed. R. Civ. P. \a&l-Mart
Stores, Inc. v. Duke864 U.S. 338, 345 (2011). The four threlsl requirements of Rule 23(a)
are: (1) numerosity; (2) commonality; (3) typicgjiand (4) adequacy of representation. As
Plaintiff seeks certification under Rule 23(b)(8¢ must also show that common questions of
fact among class members predominate anckticlss action is the superior method for
adjudicating the controversy.

A plaintiff bears the burden of demonstrafithat Rule 23’s requirements are met by a
preponderance of the evidence, and the distoott “must make whatev factual and legal
inquires are necessary and must consider all relevant evidence and arguments presented by the
parties.”In re Hydrogen Peroxide Antitrust Litigh52 F.3d 305, 306 (3d Cir. 2008). In
demonstrating compliance with Rule 23 “it mayrszessary for the court to probe behind the

pleadings before coming to rest the certification question[;] certification is proper only if the
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trial court is satisfied, after a rigorous analysiat the prerequisites . . . have been satisfied.”
Dukes 564 U.S. at 350 (internal citations and quotations omitted).

In addition to the above expiicequirements for class d¢#ication, there are implicit
requirements. Class certification presugsothe existence ain actual clas$Vhite v. Williams
208 F.R.D. 123, 129 (D.N.J. 2002). The class mayprdtamorphous, vague, or indeterminate”
and it must be “administratively feasible to detae whether a given individual is a member of
the class.’ld. (citations omitted). In addition, a putatigkass is not appropriate for certification
if class membership would “regeifact-intensive mini-trials.Solo v. Bausch & Lomb Ind\No.
06-MN-77777-DCN, 2009 WL 4287706t *4 (D.S.C. Sept. 25, 2009). As an initial matter, the
Court finds that Plaintiff meets these impli@tjuirements because it will be easy enough to
determine which individuals worked as AVPs pefendant during the relevant time period and,
for the reasons expressed below, adjudication of each class member’s claims will not require the
Court to conduct factatensive mini-trials.

A. Rule 23(a) Factors

1. Numerosity

In this Circuit, a plaintiff can generalstablish the numerosity requirement under Rule
23(a)(1) if she demonstrates that therenaoee than forty potential class membégrcus v.
BMW of N. Am., LLC687 F.3d 583, 595 (3d Cir. 2012). Tineving party musestablish the
number of potential class members, oraft a reasonable estimate of that number, with
competent evidence. 5 James Wm. Moore eMalgre’s Federal Practic& 23.22[3][a] (3d ed.
1999). In this case, Plaintiff offers evidenthat the proposedads contains around 135
members, the number of AVPs employed by DefenolaNew Jersey. This action thus satisfies

the numerosity requirement.
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2. Commonality/Predominance

Where an action proceeds under Rule 23(bg8here, “the commonality requirement ‘is
subsumed by the predominance requirement™ set forth in Rule 23(DgBYyers Motor Co. v.
Ford Motor Co, 543 F.3d 141, 148 (3d Cir. 2008) (quotéwnchem Prods., Inc. v. Windsé21
U.S. 591, 627 (1997)).

To certify a class under Rule 23(b)(3), “gtiens of law or fact common to class
members” must “predominate over any questiffscting only individual members.” Fed. R.
Civ. P. 23(b)(3). Rule 23(b)(3)’'s predominance requirement is “far more demanding” than the
commonality requirement set forth in Rule 23@&nchem Prods521 U.S. at 623-24. “[W]here
individual stakes are high and disparitiesoag class members [are] great,” courts should be
hesitant to find that predominance existisat 625.

The Court finds that common questions prethate over questions affecting individual
class members. To prevail on its NJWHL piaPlaintiff must Bow that Defendant
misclassified AVPs as exempt, by profferingdence regarding their duties and degree of
discretion. Determining the status of class merslmay require individal treatment where job
position or job duties vary within the cla§ee Moriskyl111 F. Supp. 2d at 498quilino v.

Home Depot, U.S.A., IndNo. CIV.A. 04-04100 PGS, 2011 WL 564039, at *9 (D.N.J. Feb. 15,
2011). Here, however, Plaintiff has shown tAstPs hold the same job title and have
overwhelmingly the same the job responsib#iti€hus, proving misclassification will require

evidence that is common to thes$, not individualized proofs.
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Defendant proceeds to argue that damagkseguire individualized calculations, such
that the damages issue predominates ovegaegtions common to the class. While “the
calculation of individual damagesngcessarily an individual inquirylh re Cmty. Bank of N.
Virginia, 418 F.3d 277, 305 (3d Cir. 2005), the plaintiffist nonetheless demonstrate that some
model exists by which the Court camasure damages on a classwide b&sisjcast Corp. v.
Behrend 133 S. Ct. 1426, 1433 (2013). Plaintiffpeads that it can satisfy its burden by
furnishing representative or statistical ende regarding the number of hours worked by a
typical class member, pursuantth@ Supreme Court’s ruling iflyson Foods, Inc. v.
Bouaphakepl136 S. Ct. 1036 (2016). Plaintiff misreads Tlyson Food#olding. There, the
Supreme Court found a representativestatistical sample to suffently show the predominance
element because the employer had failed to ta@imdequate records of employee hours in
contravention of legal obligationksl. at 1047. The Court reasoneatithe employee-plaintiffs
should not be disadvantaged by the employerrdishiet’s failure to perform a statutory duly.
Here, by contrast, Defendantchao statutory duty to track the hours worked by AVPs, as
exempt employeesege?29 C.F.R. § 516.3, and thligson Foodss inapposite.

Despite the futility of representative or statistical evidence to proving damages, Plaintiff
nonetheless points to other models through wtodmssess classwide damages. Foremost, it
appears to be company policy that AVPgkvovertime at least once every other week.
Furthermore, at least some AVPs appear to liavee & Attendance” reports that list the times
they worked on a daily basiSeePl.’'s MFCC Br. Exs. N, P, R, T. Defendant attempts to
characterize these reports as maate by showing that the ojptplaintiffs are missing time
entries for some months tife relevant statutory perio8eeDef.’s MFCC Opp’n Br. Exs. H-K.

These arguments, however, simply show thateperts may not be comprehensive; they do not
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contradict the accuracy of the records thaéxist. Thus, Plaintiff has demonstrated that
common questions predominate over individualsoaeto the elements required in a NJWHL
claim and the calculation of damages. The Chds in Plaintiff's favor on the requirement of
commonality and predominance.

3. Typicality

The third threshold requirement of Rule 23&abdhat “the claims or defenses of the
representative parties are typioékhe claims or defenses of the class.” Fed. R. Civ. P. 23(a)(3).
A named plaintiff's claims are/pical where each class member’s claims arise from the same
course of events and each class member nskelsr legal arguments to prove the defendant’s
liability. Robinson v. Metro-North Commuter R.R.,@&7 F.3d 147, 155 (2d Cir. 2001).
Furthermore, the typicality requirement precludedification of classes where the legal theory
of the named plaintiff potentiallgonflicts with thdegal theory of the unnamed class members.
Baby Neal for and by Kanter v. Casd F.3d 48, 57 (3d Cir. 1994).

The named Plaintiff here, Atis, brings claimpital of those of the class: the claims arise
from Defendant’s alleged misclassificatiohAVPs as exempt employees, and all class
members will prove liability using the same arguments, that the nature of their job renders the
administrative exemption inapplicable. In additithere is no reason smggest Atis’s legal
theory will conflict with that of other class membelhe Court thus findbat typicality exists.

4, Adequacy

The fourth threshold requirement of Rule 23¢ahat the plaintiff aglass representative
“will fairly and adequately protect the interests of the class.” Fed. R. Civ. P. 23(a)(4). The
adequacy requirement has two componentst, fivs court considemshether a plaintiff's

attorney is qualified, experienceahd able to condtithe litigation.In re Prudential Ins. Co.
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Am. Sales Practice Litig. Agent Actioigl8 F.3d 283, 312 (3d Cir. 1998). Second, it considers
whether there are any conflicts of interest lestwthe named party and the class she seeks to
representld.

Plaintiff in this case has demonstrateé@abacy. Plaintiff’'s ounsel describes its
experience litigating class actioasd thus shows it is qualified, experienced, and able to conduct
the litigation. There is also no evidence of aagfticts of interest between Atis and the potential
class. As such, the Court finds that Pldirtas demonstrated the adequacy requirement.

B. Rule 23(b)(3) Factors

1. Predominance
As the Court discussed iniR#V/.A.1, predominance exists.
2. Superiority

Under Rule 23(b)(3), the district court madso find that thelass action device is
superior to all other availableeans of handling the litigatiold. at 314. Rule 23(b)(3) provides
a list of four factors thathe district court may use to deten@ whether the plaintiff satisfies the
superiority requirement: (A) the class memba@ngerests in indivdually controlling the
prosecution or defense of separattions; (B) the extent and negwof any litigation concerning
the controversy already begun byagpainst class members; (C) thesirability or undesirability
of concentrating the litigation of the claims irtparticular forum; and (D) the likely difficulties
in managing a class action.

Here, all four factors support the class@ttdevice as the superior mechanism of
adjudicating the case. Where individual claims are modest, class members’ interest in bringing
individual actions is lowSee idat 316. That is the case hemhere individual claims are small

in monetary value. The Court is awarenofother litigation cocerning the controversy.
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Concentrating the litigation in a court in New &sr$s appropriate given that the action concerns
a New Jersey statute. Lastly, managemenicditfes are less likely where common questions
predominate. The Court thus finds that Riffilnas sufficiently shown superiority. The case
meets all the requirements of Rule 23(a) and Rule 23(b)(3).

C. Rule 23(b)(2) Factors

Plaintiff also seeks to certify a class unBere 23(b)(2). Courts have approached
requests for certification under baRule 23(b)(2) and Rule 23(B) in various ways. Some
courts have certified the pash requesting injunctive relief undRule 23(b)(2) and the portion
requesting damages under Rule 23(b)N@&)son v. Cty. of Glouceste256 F.R.D. 479, 492
(D.N.J. 2009). Others have only permitted classfaztion to proceed under Rule 23(b)(3),
because Rule 23(b)(2) does not permit certificawhere class members would be entitled to
individual monetary damagesarger v. ING Bank, fst285 F.R.D. 308, 320-21, 330 (D. Del.
2012);see alsdukes 564 U.S. at 362—-63. In this case, lewer, the Courteed not determine
whether it can simultaneously certify the classler Rule 23(b)(3) and Rule 23(b)(2) because
the NJWHL does not provide injunctive reli€eeN.J. Stat. Ann. § 34:11-56a22-56a25. As
such, Plaintiff’s motion for class ceitifition under Rul@3(b)(2) is denied.

D. Class Counsel and Notice

Because the proposed class meets the requirsmeRule 23(a) and Rule 23(b)(3), it is
suitable for certification. Howevea, court that certifies a class st@ppoint class counsel. Fed.
R. Civ. P. 23(g)(1). In appointingads counsel, the court must consider:

() [T]he work counsel has done in identifig or investigating potential claims in

the action; (ii) counsel's experiencehiandling class actions, other complex

litigation, and the types of claims asseritethe action; (iii) counsel's knowledge

of the applicable law; and (iv) the mesces counsel will commit to representing
the class.
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The applicant must also fairly and adequatelyesgnt the interests ofdltlass. Fed. R. Civ. P.
23(g)(4). The Court finds that Plaintiff's cowdas the experientiigating class actions
involving wage and hour claims to meet theqdeey requirements &ule 23(g)(1) and Rule
23(g)(4), and is appointed class counsel.

Plaintiff seeks to certify a class of &WPs who were employed by Defendant in New
Jersey in the six years preceding the date the @Gambpvas filed. Plaintiff also requests that the
Court facilitate notice. Because the statutéroitations governing claims under the NJWHL is
two years prior to when a complaint is filede tGourt defines the claas: All persons who are
or were employed by Freedom Mortgage Corpora#is an Assistant Vice President of Sales in
New Jersey on or after May 15)13, classified as exempt, amok paid overtime compensation
for each hour worked beyond forty (40) hours in alkm®ek. As to the notice, the Court directs
the parties to meet and confegaeding the notice, puraat to the requirements of Federal Rule
of Civil Procedure 23(c)(2)and file a joint, proposed not for the Court’s approval within
twenty-one (21) days of &y of the accompanying Order.

V. MOTION TO SEAL

In this District, Local Civil Rule 5.3(c) govesrall motions to sealr otherwise restrict

public access to judicial proceedings and matefiEd with the Courtln order to place a

docket entry under seal, the motion to seal mugtbdicly filed and describé(a) the nature of

! Prior to approving a class, a distrcourt must “direct to class members the best notice that is
practicable under the circumstas, including individual notice to all members who can be
identified through reasonable effort.” Fed. Rv.(®. 23(c)(2)(B). In ordeto satisfy the notice
requirement, the proposing party must comply \thiga guidelines contained in Rule 23(c)(2).
Furthermore, due process requinesification of: (1) “the naturef the pending litigation”; (2)

the class action’s general terms; (3) “that complete information is available from the court files”;
and (4) “that any class member may apeat be heard at the Fairness Hearihgre

Prudential 962 F. Supp. at 527. With respect to theanea of providing ntice, “[i]t is well

settled that in the usual situation first-class mail and publication in the press fully satisfy the
notice requirements of both Fed. Rv@d®. 23 and the due process clauZarimer Paper

Prods., Inc. v. Berger & Montagu&58 F.2d 86, 90 (3d Cir. 1985) (citations omitted).
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the materials or proceedings at issue, (b) thiheate private or public interests which warrant
the relief sought, (c) theedrly defined and serious injury thabuld result if the relief sought is
not granted, and (d) why a less resive alternative to the reliefought is not available.” L. Civ.
R. 5.3(c)(3). The moving party must also fi@roposed order contang proposed findings of
fact and conclusions of lawd. Plaintiff's Motion to Seal does not address the factors in Rule
5.3(c)(3) with particularity, nocontain proposed findings addét and conclusions of law.
Furthermore, Plaintiff never even filed the material be sealed, exhibits attached to its Motion
for Class Certificatio.The Court reminds parties to rew the Local Rules with care, and
denies the Motion toe&al withoutprejudice.
VI.  CONCLUSION

For the foregoing reasons, Defendant’stigio to Dismiss the NJWPL claims is
GRANTED. Plaintiff's Motion for Conditional Clas€ertification Under the FLSA and Class
Certification Under Rule 2B8{(3) and Rule 23(b)(2) GRANTED IN PART. Plaintiff's

Motion to Seal iDENIED.

Dated: 12/27/2016 s/ Robert B. Kugler

ROBERTB. KUGLER

Lhited State District Judge

2 Local Civil Rule 5.3(c)(4) describes the prdaes by which a party can file materials under
temporary sealing pending a motion to seal.
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