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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
CAMDEN VICINAGE

COMITE DE APOYO A LOS : Civil No. 15-4014 (RBK/JS)

TRABAJADORES AGRICQAS, et al.,
OPINION
Plaintiffs,
V.
ThomasE. PEREZ,
Secretary of Labor, et al.,
Defendants. :

KUGLER, United State®istrict Judge:

Plaintiffs Comité de Apoyo a los Trajadores Agricolas (“CATA"), Pineros y
Campesinos Unidos del Noroeste (“PCUN”),rthavest Forest Worker Center (“NFWC”), and
Antonio Rivera Martinez bring this suit under the Administraifvecedure Act (“APA”) against
the following Defendants: Thomas E. Perez, indfiigial capacity as United States Secretary of
Labor; United States Department of Labor; Rowu, in her official capacity as Assistant
Secretary, Employment and Tmaag Administration; Jeh Chias Johnson, in his official
capacity as United States Secrgtaff Homeland Security; and ba Rodriguez, in his official
capacity as Director of the United StatesZ@itiship and Immigration Service. This matter
comes before the Court upon the parties’ Cidssions for Summary Jgment (Doc. Nos. 21
and 27), pursuant to Federal Rule of Civil Rxaare 56. Because Plaintiffs do not meet their
burden to raise a genuine issue of materialdadb standing, DefendahMotion (Doc. No. 27)

is GRANTED and Plaintiffs’ Motion (Doc. No. 21) BENIED.
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BACKGROUND

Plaintiffs bring an APA challege to certain provisions tfie Final Rule entitled “Wage
Methodology for the Temporary Non-AgriculadlifEmployment H-2B°rogram.” 80 Fed. Reg.
24146 (Apr. 29, 2015) (“2015 Wage RuleSeePIs.’ Br. at 1;see alsacCompl. at 1-3 (Doc. No.
1) (filed June 12, 2015Rlaintiffs challenge the followingrovisions of the 2015 Wage Rule: 20
C.F.R. 88 655.10(b)(1)—(2), 655.1Q1)(i)—(iii), 655.10(f)(4).SeePIs.’ Br. at 1-2. Plaintiffs
request that this Court vacate and remandelevant provisions of the 2015 Wage R8ee
Pls.” Br. at 50. Defendants oppose Plaintiffgdtion and cross-move for summary judgment,
asserting that Plaintiffs lack standing, that Ri#fis’ claims are not ripe, and that no provision of
the 2015 Wage Rule violates the ARRee generallipefs.’ Br.

This case is yet “another step iftbag-running controversy concerning the
administration of the H-2B programComité de Apoyo a los Trabajadores Agricolas v. Perez
774 F.3d 173, 177 (3d Cir. 20143 ATAIll). Previous opinions by the Third Circuit and other
district courts have detailed the relevant factual background and procedural Ketorg.
Comité de Apoyo a los Trabajadores Agricolas v. SGis. No.09-0240, 2010 WL 3431761, at
*1—*4 (E.D. Pa. Aug. 30, 2010CATAI); Comité de Apoyo a los Trabajadores Agricolas v.
Solis 933 F. Supp. 2d 700, 703—-09 (E.D. Pa. 20CHTAII); La. Forestry Ass'n, Inc. v. Solis
889 F. Supp. 2d 711, 715-20 (E.D. Pa. 204ff)d sub nomLa. Forestry Ass'n Inc. v.
Secretary, U.S. Dep't of Labor45 F.3d 653 (3d Cir. 2014).

A. TheH-2B Program

The H-2B program allows employers in thaited States to “arrange for the admission

of foreign workers (‘H-2B workers’) into the lted States to perfar temporary unskilled non-

agricultural work."CATAIII, 774 F.3d at 177. The H-2B program “balances employers’



temporary need for unskilled foreign workers agathe need to protedhited States workers’
employment, salaries, and working conditiorid."The United States Department of Labor
(“DOL") and the United States Departmenttdmeland Security (“DHS”) jointly administer
the H-2B program. 20 C.F.R. 88 655.1, 655.2.

An employer seeking to admit foreign workgfH-2B workers”) into the United States
under the H-2B program must register, obtagrevailing wage deternmation (“PWD”), and
file an Application for Temporary Employment Certificati@ee id8 655.15. To register, an
employer must establish that its need for termapgmon-agricultural work i§ustified as either
a one-time occurrence, a seasonal need, a peakload need, or an intermittentice®d[.]”
655.11(a)(3). If an employer’'s H-2B Registratisrapproved, that employer “is authorized for
the specified period of up to 3 consecutieans” to file an Application for Temporary
Employment Certificationld. § 655.12(a).

Before filing an Application for Temporary Employment Certification, a registered
employer must receive a PWD from thetidaal Prevailing Wage Center (‘“NPWCIY). 88
655.5, 655.10(c). Under the H-2B program, an eygd must pay at least the PWD or the
Federal, State, or local minimwwvage, whichever wage is higheigt. § 655.10(a). Plaintiffs
challenge the regulations that govern how/MPWC determines the prevailing wage.

B. Prevailing Wage Deter minations

Section 655.10(b) governs how the NPW@edmines the prevailing wage. Section
655.10(b)(1) provides that wheagob opportunity is covedeby a collective bargaining
agreement (“CBA”"), the CBA wage is the prdiraj wage. Section 655.10)(2) provides that,

in the absence of a CBA wage, the prevailing wage shall be determined by the Bureau of Labor



Statistics (“BLS”) Occupationd&mployment Statistics SurvgYOES”), “unless the employer
provides a survey acceptabunder 20 C.F.R. 8§ 655.10(f).

Section 655.10(f)(1) provides that, in thesabce of a CBA wage rate, the NPWC will
consider an employer-provided survey in detamg the prevailing wage “only if the employer
submission demonstrates that the survey fallson®of the . . . categories” outlined in Section
655.10(f)(1)(i) through (iii). Seain 655.10(f)(1)(i) allows the NRC to consider an employer-
provided survey if “[tlhe survey was indepentlg conducted and issued by a state, including
any state agency, state college, or state uniyg}fsSection 655.10(f)(1)() allows the NPWC
to consider an employer-provided survey “submitted for a geographic area where the OES does
not collect data, or in a geographic area wiieeecOES provides an arithmetic mean only at a
national level for workers employed in the SOC].]” Section 655.10(f)(1xliows the NPWC to
consider an employer-providedrsay if “[tlhe job opportunityis not include within an
occupational classification of the SOC systen{ijte job opportunity is within an occupation
classification of the SOC system designbas an ‘all other’ classification.”

Section 655.10(f)(4) provides that, where an employer submits a permissible category of
survey, “the employer must submit . . . sfiednformation about the survey methodology,
including such items as sample size and sosar@ple selection procedures, and survey job
descriptions, to allow a determination of the adaxy of the data provedl and validity of the
statistical methodology used inmducting the survey.” The emplaymust also provide certain

attestations, as outlined in $iea 655.10(f)(4)(i)through (v).

1 The SOC system is the BLS’s Stand@utupational Classification (“SOC”) system.
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C. Standing

To provide evidence of standing, Plaintifisbmitted affidavits from the following
individuals: Plainff Antonio Rivera Martinez (“Plaintiff Rivera”); ana Karen Luna, a summer
intern with Friends of Farmworkers, Inc.; INen Carrasquillo, Executive Director of CATA,
Carl Wilmsen, Executive Director of NFWC; RamRamirez, President of PCUN; and Ismael
Perez, a member of PCUReePIs.” Opp'n. Br., Exs. 1-6 (Doc. No. 32-1).

Plaintiff Rivera has worked as a seaddaadscape laborer since 2007, and he is
currently paid $16 per houseeRivera Aff. | 3. He testifies #t if he decided to search for
another job within the landscapingury, he would need to competlirectly with H-2B workers,
thereby reducing the wages that he “will be likely paid when applying for a j&#q"id 1 10,
12. He further testifies thatlaing employers to pay lower wages to H-2B workers “would
negatively affect [hishbility to find a job.”See id{ 10. Ms. Luna’s affidavit supports Plaintiff
Rivera’s affidavit withdata and attachmentSee generalljzuna Aff.

CATA has approximately 2,500 members, indhgdthose who work in non-agricultural
jobs and H-2B workers seasonally employethimdscaping jobs. Carrasquillo Aff. 1 5—6. Mr.
Carrasquillo identifies some occupations inahCATA has U.S. worker-members competing
with H-2B workersSee idJ 9. He testifies that:

Through its work, CATA strives to improube working and living conditions of

its members and member communities. CATA seeks to protect its members’

interest in ensuring that the U.S. Dapaent of Labor is enforcing the H-2B

regulations, specifically by accurately assiag the wages to be paid to H-2B

workers so that they are fairly competeshfor their work, and so that U.S. and

work-authorized individuals those industries do neee a decrease in their

wages due to the employment of H-2B workers.

Id. 7. He also describes CATArticipation in previous \asuits regarding regulations

determining the H-2B prevailing wageee id ] 11-15, 21.



NFWC is a nonprofit organization whose mearghip includes both U.S. workers and H-
2B workers in the forestry and harvesting indpsWilmsen Aff. 9 3—4. Mr. Wilmsen describes
NFWC'’s “legal and public advocacy” regangd the H-2B program regulations, including
participation in previous lawsuits against DOL and DHISY 10. Mr. Wilmsen states that:

The NFWC strives to protect the interesf its U.S. worker members by ensuring

the U.S. Department of Labor (DOtarries out its duty to prevent the

importation of H-2B workers from adkeely affecting the wages and working

conditions of U.S. workers employé@dthe same occupation and area of

employment as H-2B workers. The NFWGasktrives to protect the interests of

its H-2B worker members by ensuring DOUf@ces the H-2B regulations so that

they are not paid artificially low wagesd do not work in substandard working

conditions].]

Wilmsen Aff. § 8-9. He testifies that the H-28ige harms its members who are U.S. workers,
and he predicts thata2015 Wage Rule “will hee a particularly depres/e effect on [their]
wages and job opportunitiedd. 1 13-14.

PCUN is a union representing over 6,500 meratin reforestation and agriculture.
Ramirez Aff. § 3—6. PCUN'’s mission is “to empaovits membership to recognize and take
action against worker exploitationd. PCUN was organized to “reent[] the interests of its
members in reforestation work to ingpe their wages and working conditionkd” § 14. Mr.
Ramirez describes PCUN'’s involvement in poess challenges to H-2B wage regulatidbee
id. 119, 17-23. He asserts that PCUN has incraesessources devoted to challenging H-2B
wage regulations, including devoting PCUN staffdito understanding the relevant legal issues
and participating in lawsuitéd. 11 16, 24.

Mr. Ramirez testifies that PCUN’s membemnpete with H-2B workers for jobs, and

that H-2B regulations have negatively impacted PCUN’s members’ wages, working conditions,

and employment opportunitiesl. § 4—6. More specifically, hestifies that PCUN members



such as Ismael Perez “are unable to find worfloiastry at a sustainable wage[]” because of low
H-2B wagesld. § 15.

Mr. Perez testifies that heganized a co-op with his falyin 1999 and “began bidding
on contracts for reforestation work.” Pewsift. 1 5. His co-op was successful until 2008.9 5—

6. Since then, Mr. Perez’s co-op has lost adsontractors that use H-2B workeli&. | 6. His
co-op has performed reforestation work sig0@8, but less than it previously had and not
enough to allow specializatiotd. I 9. Contracts pay less for coangble work, and Mr. Perez’s
wages have been “affectedd.

Mr. Perez avers that the recent prevailing wlagéan experienced forestry worker” is
now about $13.50 per hour, a decrease from “a few yearsldg§.7. Forest Seice contract
officers told Mr. Perez that $ico-op could employ H-2B woeks “for about half of the
prevailing wage rate.ld. They also told him to apply for H-2B workers so his co-op could
“bring the wage rates down to be competitivie.”{ 8.

. SUMMARY JUDGMENT STANDARD

The court should grant a motion for sumynardgment when the moving party “shows
that there is no genuine disputetasiny material fact and that the movant is entitled to judgment
as a matter of law.” Fed. R. Civ. P. 56(a). An isisunaterial” to the dipute if it could alter the
outcome, and a dispute of a material fact is tmee’ if “a reasonable jurgould return a verdict
for the non-moving party. Anderson v. Liberty Lobby, Ine77 U.S. 242, 249 (1986). In
deciding whether there is any genuine issue for thalcourt is not to weigh evidence or decide
issues of factld. at 248. Because fact and credibilityeteninations are for the jury, the non-

moving party’s evidence is to be believaad ambiguities construed in her favidr.at 255.



Although the movant bears therdan of demonstrating thttere is no genuine issue of
material fact, the non-movant likewise must préanore than mere allegations or denials to
successfully oppose summary judgméatat 256. The nonmoving party must at least present
probative evidence from which jury gtit return a verdict in his favad. at 257. Furthermore,
the nonmoving may not simply allege facts, bsteéad must “identify those facts of record
which would contradict theatts identified by the movant?ort Auth. of New York and New
Jersey v. Affiliated FM Ins. Ca311 F.3d 226, 233 (3d Cir. 200Zhe movant is entitled to
summary judgment where the non-moving party faildmake a showing sufficient to establish
the existence of an element essential to thay'sacase, and on whichahparty will bear the
burden of proof at trial.Celotex Corp. v. Catretd77 U.S. 317, 322 (1986). When patrties file
cross-motions for summary judgment, the court must apply the summary judgment standard to
each party’s motion individuallysee Appelmans v. City of Phjl826 F.2d 214, 216 (3d Cir.
1987).

[11.  ARTICLE Il STANDING REQUIREMENTS

Federal courts are courts of limited subjecttargurisdiction, restried by Article 11l of
the United States Constitution to decide only “Cases” and “ControverSies.Lujan v.
Defenders of Wildlife504 U.S. 555, 559 (1992X¢e also Edmonson v. Lincoln National Life Ins.
Co, 725 F.3d 406, 414 (3d Cir. 2013). Article Il jsdlictional requirements are essential to
maintain the proper separation of powers betwbe three co-equal branches of government.
Steel Co. v. Citizens for a Better Environm&a3 U.S. 83, 101 (1998). Without jurisdictional
limits, the judiciary could urecessarily decide “abstragiestions of wide public
significancel,]” usurping power dm Congress and the Presid&Sdge Warth v. Seldid22 U.S.

490, 500 (1975).



Justiciability dotrines such as standing are théoecement mechanisms through which
courts enforce Article Il jurisdictional requiremen®eeToll Bros., Inc. v. Twp. of Readington
555 F.3d 131, 137 (3d Cir. 2009). For a district ctmftave jurisdiction, @intiffs must have
standing at the time of tH#ing of the complaintSee Defenders of Wildlifé04 U.S. at 571 n.5;
Constitution Party of Pennsylvania v. Aichel&7 F.3d 347, 360 (3d Cir. 2014).

A. Burden of Proof

Plaintiffs bear the burden gfoof to establish standin§eeFriends of the Earth, Inc. v.
Laidlaw Environmental Services (TOC), In§28 U.S. 167, 185 (2000)pll Bros, 555 F.3d at
138 n.5. Standing is not a pleading requiremieman v. National Wildlife Federatioml97 U.S.
871, 883—-89 (1990Pennsylvania Prison Soc. v. Corté98 F.3d 156, 161 (3d Cir. 2007). Each
element of standing “must be supported . . . Whhmanner and degree of evidence required at
the successive stages of the litigatiddéhnsylvania Prison SQ&08 F.3d at 161

To defeat summary judgment, a plaintiff shtherefore submit “affidavits or other
evidence” demonstrating stding “through specific factsFair Housing Council of Suburban
Philadelphia v. Montgomery Newspapetdl F.3d 71, 76 (3d Cir. 1998) (quotibgfenders of
Wildlife, 504 U.S. at 562). A district court canfiioid that an “affidait containing general
allegation of injury” sufficiently “constitute[s] averment of requisite facts” solely because
“otherwise allegation of jury would be unsupported[.National Wildlife Federation497 U.S.
889. Conversely, to be entitled to summary judgmeeptaintiff must “estalih that there exists
no genuine issue of material facttagusticiability or the merits.Dep’'t of Commerce v. U.S.

House of Rep525 U.S. 316, 329 (1999).



B. Irreducible Constitutional Minimum of Standing

Three elements comprise the “irredueilsbnstitutional mimhum of standing|.]”
Defenders of Wildlife504 U.S. at 560. To establish standmg)aintiff must demonstrate: (1) an
injury in fact; (2) a causal relationship betweeat tinjury and the challeged action; and (3) the
likelihood that a favorable decis1 would redress that injur§fee idat 560—-61see also
Summers v. Earth Island Institu&b5 U.S. 488, 493 (2009).

To be cognizable under Article I, anjuny must be “actual or imminentDefenders of
Wildlife, 504 U.S. at 560. To constitute sufficient injumyfact, a plaintiffmust demonstrate that
a threat of future harms “certainly impending[.]'Whitmore v. Arkansa€95 U.S. 149, 158
(1997);see also New Jersey Physicians, indPresident of the United Staté$3 F.3d 234, 238
(3d Cir. 2011) (plaintiffsmust “demonstrate r@alistic dangerof sustaining a direct injury[]”)
(quotingBabbitt v. United Farm Workers Nat'l UnipA42 U.S. 289, 298 (1979Reilly v.
Ceridian Corp, 664 F.3d 38, 42 (3d Cir. 2011) (“an indefinite risk of future harms by unknown
third parties” does not confer standing). A “conjeatur hypothetical” injuryis not justiciable.
Lujan, 504 U.S. 560.

An injury in fact must also b&oncrete and particularized[.Pefenders of Wildlife504
U.S. at 560. This requirement means that thigys@eking review must “be himself among the
injured.” Sierra Club v. Morton405 U.S. 727, 735 (1972). Orgaations cannot establish
standing “solely on the basis of institinal interest in a legal issue[ennsylvania Prison
Soc, 508 F.3d at 162, because an “abstract cont¢bat’could be addressed by litigation “does
not substitute for the concratgury required by Art. lll.”Simon v. E. Ky. Welfare Rights Qrg.
426 U.S. 26, 40 (1976). Furthermore, a plé#ficiannot establish standing simply by “making

expenditures to advance litigation[Blunt v. Lower Merion Sch. Distz67 F.3d 247, 280 (3d
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Cir. 2014);see alsdteel Cq.523 U.S. at 107 (“[A] plaintiff canot achieve standing to litigate a
substantive issue by bringing suit the cost of bringing suit.”).

Injury in fact alone is nagénough to confer standing—a plafhmust also show that the
injury “fairly can be traced to thehallenged action of the defendant§imon 426 U.S. at 41. A
plaintiff cannot establisktanding if his injury “results frorthe independent action of some third
party not before the courtld. at 41-42see alsaloll Bros, 555 F.3d at 142 (“The plaintiff must
establish that the defendant’s challenged actiemd not the actions of some third party, caused
the plaintiff's injury.”); Reilly v. Ceridian Corp.664 F.3d 38, 42 (3d Cir. 2011) (a plaintiff
cannot establish standing if his injus the resulof “an indefinite risk of future harms inflicted
by unknown third parties.”). But causation in thansting context “is not thsame as proximate
causation from tort law[.[Constitution Party of Pennsylvania v. Aichelé7 F.3d 347, 366 (3d
Cir. 2014). Even absent but-for cation, a plaintiff may have standjif “the record present[s]
substantial evidence of a causal relationshtpvéen the government policy and the third-party
conduct, leaving little doubt as tausation and likhood of redress.Id. (quotingBloomberg
L.P v. CFTG 949 F. Supp. 2d 91, 116 (D.D.C. 2013).

A plaintiff must also demonste that is “likely” that his injury will be “redressed by a
favorable decision.Defenders of Wildlife504 U.S. at 561. It is more difficult for a plaintiff to
establish that a favorable court decision witinesss his injury whehe challenges government
regulations that “neitheequire nor forbid angction” by the plaintiff Summerss55 U.S. at
494. When the plaintiff is not “himself an object’the regulation, he must aver more facts at
the summary judgment stage to demonstrate redressabéitynders of Wildlife504 U.S. at
561. Although “standing is not precluded[]” in thisusition, “it is ordinarily’substantially more

difficult’ to establish.”"Defenders of Wildlife504 U.S. at 562. This difficulty arises because

11



when “a plaintiff's asserted injury arises frahe government’s allegedly unlawful regulation (or
lack of regulation) ofomeone else. . causation and redresdaypiordinarily hinge on the
response of the regulated (oguéable) third party to the gevnment action or inaction[.]d.

The plaintiff must “adduce facts showing that #natoices have been or will be made in such
manner as to produce causation anmngteredressability of injury.’ld. If a plaintiff's injury is

“not tied to application of # challenged regulations,” he doest have standing to challenge
those regulationsSee Summerss5 U.S. at 495.

C. Standing for Prospective Relief

A plaintiff must estabh standing for the type of relief soug8ee Laidlaw
Environmental Service$28 U.S. at 185. To have standingfoospective reliefa plaintiff must
demonstrate “continuing, present adverse effe@sy’ of Los Angeles v. Lyord61 U.S. 95,

102 (1983). Past injury is relevant because it iples/evidence on “whethénere is a real and
immediate threat of repeated injlity but past injury “does not iftself show a present case or
controversy regarding junctive relief[.]” Id. (quotingO’Shea v. Littleton414 U.S. 488, 495-96
(1974)).

When a plaintiff challenges particular prenxins of a regulatiorthat plaintiff must
demonstrate standing feachprovision he challengeSee FW/PBS, Inc. v. City of Dalla&93
U.S. 215, 233-36 (1990). A plaintiff #atanding to challenge aoprsion only if its application
causes a cognizable injury to hi8ee FW/PBS, Inc493 U.S. at 231 (holding that the Court was
under “an independent obligatiotd determine “whether petitiorehad standing to challenge
any particular provisionf the ordinance[]”)see also Get Outdoors II, LLC v. City of San Diego
506 F.3d 886, 892 (9th Cir. 2007) (party “has stagdo challenge only those provisions that

applied to it[]"); Covenant Media of SC, LLC v. City of North Charles#t98 F.3d 421, 430 (4th

12



Cir. 2007) (“a plaintiff must eshdish that he has standing toatlenge each provision of an
ordinance by showing that he was injured byapgplication of those prosions|]”). It would be
“patently advisory” for a Court to evaluate pibvisions of a regulation based on a challenge by
a plaintiff who suffers harm only from gecular provisionsof that regulationSee Babbift442
U.S. at 292, 299, 304 (holding that challengesvtm provisions of a ste statute were not
justiciable, but that challenges to three ofm@visions of the same state statute were
justiciable). A plaintiffmust therefore demonstrate injuryfact, causation,ra redressability
for each challenged provisioBee CAMP Legal Def. Fund, Inc. v. City of Atladtal F.3d
1257, 1273 (11th Cir. 2006) (collecting cases).

D. Associational Standing

An association can establish standing “iroia right” if it demonstrates that there is
injury to the association itseMvarth 422 U.S. at 51Gsee also Pennsylvania Psychiatric Society
v. Green Spring Health Services, 280 F.3d 278, 283 (3d Cir. 2002) (associations may
demonstrate standing “by assertalgims that arise from injuridbey directly sustain[]”).

An association can also establish standinpetmalf of the assaafion’s members, if
three elements are métunt v. Washington State Apple Advertising Commisgida U.S. 333,
343 (1977). The Supreme CourtHiint stated the test for associational standing:

[A]n association has standing to bringtsan behalf of its members when: (a) its

members would otherwise have standingue in their own right(b) the interests

it seeks to protect are germane to thgaaization’s purpose; and (c) neither the

claim asserted nor the relief requestegluires the particgtion of individual

members in the lawsuit.
432 U.S. at 343. To establish asational standing, the plaintifsaociation must “make specific

allegations establishing that at least aentifiedmember had suffered or would suffer harm.”

Summers555 U.S. at 497-98 (emphasis added§g also New Jersey Physicians, Inc. v.

13



President of the United Stated53 F.3d 234, 241 (3d Cir. 2011). Affidavit is insufficient to
establish associational standihg does not “name the individuals who were harmed by the
challenged” actionSummers555 U.Sat 498-99see also FW/PBS, Inel93 U.S. at 235
(finding that affidavit “falls short of estabhgg” standing becauset‘fiails to identify the
individuals” who were allegedly harmed). Speculation that “it is certainly possible—perhaps
even likely—that one individdavill meet all of these criteria . . . does not sufficeimmers
555 U.Sat 499.Although the association must identifylehst one member who has standing,
“requests by an association for declaratory iapthctive relief do notequire participation by
individual association memberddbspital Council of WesterRennsylvania v. City of
Pittsburgh 949 F.2d 83, 89 (3d Cir. 1991).
V. DISCUSSION

Defendants argue that thi®@t lacks subject matter juristion because Plaintiffs do
not have Article 11l standing to lirg their claims and because RIE#fs’ claims are “prudentially
unripe.” Defs.” Br. at 11-12. To survive summarggment, Plaintiffs must establish, through
affidavit or other evidence, that there is agjee issue of material fact as to standibge Fair
Housing Council141 F.3d at 76 (quotingefenders of Wildlife504 U.S. at 562). All facts in
Plaintiffs’ supporting affidavitsvill be accepted as true and tBeurt will construe ambiguities
in their favor.See Andersqrt77 U.S. at 253)efenders of Wildlife504 U.S. at 561. The Court
will address in turn each plaintiff's standingdieallenge the relevant provisions of the 2015
Wage Rule.

A. Antonio Rivera Martinez

Plaintiff Rivera fails to raise a genuine isaifenaterial fact ago his standing. He does

not testify to facts supportirgny cognizable Article Ill injury. He does not aver that he is

14



currently searching or imminently planning t@ssh for another job in competition with H-2B
workers, or that his current employer intendsatduce his wage because of competition with H-
2B workers. He testifies only that he wolle harmed by competition with H-2B workefgf*
[he] were to look for another jalithin the landsgaing industry[.]” SeeRivera Aff. § 10
(emphasis added). The Supreme Court has étkpliejected such “some day” intentioree
Defenders of Wildlife504 U.S. at 564 (“Such ‘some dagtentions—without any description of
concrete plans, or indeeden any specification @fhenthe some day will be—do not support a
finding of the ‘actual or imminent’ injury that ogases require.”). Plaintiff Rivera therefore does
not have standing to challenge the 2015 Wage,Rnie this Court does not have jurisdiction to
consider his claims. Defendants are entitlesuilmmary judgment d@e Plaintiff Rivera.

B. CATA

CATA fails to raise a genuingsue of material fact as tdler standing in its own right
or associational standing. TA relies exclusively on Mr. Carrasquillo’s affidavit to
demonstrate standing. However, Mr. Carrasquities not testify to any facts suggesting that
any provision of the 2015 Wage Rule has haroredill harm CATA itself. CATA’s concern
about the wages of H-2B and U.S. wosker not a cognizabl@rticle 1l injury. See Simgm26
U.S. at 40. Furthermore, CATA cannot estdbitanding in its ownight through litigation
expensesBlunt, 767 F.3d at 280. As such, CATA does deinonstrate standing its own right
to challenge provisions of the 20¥#age Rule before this Court.

Mr. Carrasquillo’s affidavit also does not aver facts to establish CATA has standing on
behalf of its members. He does not testify thapersonally suffered or will suffer any harm
from provisions of the 2015 Wage Rule. FataC#®TA'’s assertion ofssociational standing,

Mr. Carrasquillo does not identify aspecificCATA member harmed by the challenged

15



provisions of the 2015 Wage Rufgee Summer855 U.S. at 497-98. Although “it is certainly
possible” that at least one GATA’'s members has standingjghis insufficient to raise a
genuine issue of matal fact as to associational standigge idat 499. This Court therefore
does not have jurisdiction over CATA'’s clainad Defendants are entitled to summary
judgment as to CATA.

C. NFWC

Like CATA, NFWC does not have standingdaallenge the 2015 Wadule in its own
right. Mr. Wilmsen does not testito any facts to suggest thtae 2015 Wage Rule has harmed
or will harm NFWC itself. NFWC'’s investment litigation and interest in the wages of its
members are not substitutes for a cognizable Article 11l infoeg SimamM26 U.S. at 408lunt,
767 F.3d at 280.

NFWC also does not raise a gemiissue of material fact & associational standing.
Mr. Wilmsen does not testify that he persopalliffered or will suffer any harm from the 2015
Wage Rule. Furthermore, Mr. Wilmen'’s affidagannot establish assational standing because
it does not “name the individuals who were harmed” or allegedly will be harmed by the
challenged provisions of the 2015 Wage R8lee Summer§55 U.S. at 498-99. Because
NFWC does not have standingistiCourt does not have juristion over NFWC'’s claims, and
Defendants are entitled to summpgudgment as to NFWC.

D. PCUN

PCUN also does not have standing to challgargeisions of the 2015 Wage Rule in its
own right. Although Mr. Ramirez testifies trRCUN has invested in litigation and advocacy
activities related to H-2B wage regulatiote plaintiff by making expenditures to advance

litigation does not suffer sufficient damage to support standBigrit, 767 F.3d at 280.
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Because Mr. Perez is the only named PQué&inber, PCUN has assational standing
only if Mr. Perez has standing. Ri&ffs’ argument as to Mr. Pez’s standing is that “[t]he
affidavit of Ismael Perez, a member of PCUMests to the fact th@bmpetition with H-2B
workers has affected his ability win contracts and has alsgodessed the wages he receives for
his forestry work.” PIs.” Opp’'nBr. at 3 n.2. Plaintiffs’ interpretan of Mr. Perez’s attestations
focuses on past economic injury caused by general competition with H-2B workers. Past
economic injury does not provide standingtospectively challenge a specific regulatiee
Lyons 461 U.S. at 102. Furthermore, the H-2B workers with whom Mr. Perez allegedly
competed did not have their entry determinetheir wages set by any provision of the 2015
Wage Rule, but instead by previous regi@ins not at issue in this case.

Plaintiffs fail to demonstrate that tisballenged provisions of the 2015 Wage Rule
threaten imminenfutureharm to Mr. Perez. Mr. Perez statesis affidavit that he does not
intend to hire H-2B workers, and thus t¢h@es not intend to apply for a PWD under the
challenged regulations. Therefore,.NPerez’s threat of future injarises exclusively from an
“allegedly unlawful regulation” of his competitoi3efenders of Wildlife504 U.S. at 561-62.
Because of this, it is “substantially more diffi¢dor Plaintiffs to demonstrate that Mr. Perez
has standingd.

To establish a “certainly impending” threat ofute injury to Mr. Perez, Plaintiffs must
present evidence that the 2015 Wage Rule’s “allegedly unlawful regulation” of Mr. Perez’s
competitors imminently and actually threatensingo Mr. Perez. Mr. Perez has standing to
challenge particular provisiomd the 2015 Wage Rule only if th@specific provisions threaten
imminent harm to himSee FW/PBS, Inc493 U.S. at 231. Plaintiffs do not providey

evidence linking an imminent trakof harm to Mr. Perez &pecific provisions of the 2015
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Wage Rulé€. Therefore, Plaintiffs fail to demonstrateat Mr. Perez is $fering an imminent
threat of future injury fairly traceable the challenged provisions of the 2015 Wage Roé=
Steel Cq.523 U.S. at 109D’Shea 414 U.S. at 4942 Because Mr. Perez does not have standing,
PCUN does not have associatiost@nding. This Court therefore doeot jurisdiction to decide
the merits of Plaintiffs’ claims.
V. CONCLUSION

As Plaintiffs have failed to demons&attanding, Plaintiffaviotion for Summary
Judgment (Doc. No. 21) BENIED and Defendants’ Motion for Summary Judgment (Doc. No.
27) isGRANTED.

Dated: 12/04/2015 s/ Robert B. Kugler

ROBERTB. KUGLER

Lhited States District Judge

2Mr. Perez’s competitors would netmlapply for and receive PWDs ungsrticular provisions
of the 2015 Wage Rule. If, for example, Bt#fs introduced evidnce that Mr. Perez’s
competitors would seek and obtain PWDs base@BAs, then Mr. Perez may have standing for
prospective relief against 20 C.F.R. 88 655.10(b)(lthat case, howev, it would cause no
harmto Mr. Perezo allow employers to apply for PW@sed on employer-provided surveys
under 20 C.F.R. 8 655.10(b)(2) and § 655.10(f)(Mudtild therefore be “@ently advisory” for
this Court to substantively analy28 C.F.R. § 655.10(b)(2) or 8§ 655.10(f)($re Babbitt442
U.S. at 304.

3 The Court also notes that anyeét of future injury to MrPerez caused by his competitors’
unlawful actions is not fairly &iceable to the 2015 Wage Rule. Mr. Perez asserted that Forest
Service contract officers told him he “could impaxrkers with H-2B visas . . . for about half of
the prevailing wage rate.” Perez Aff. { 7. Mrr&es competitors are natting lawfully if they
are paying H-2B workers $6.75 geour (half of his assertgatevailing wage of $13.50 per
hour). Pursuant to 20 C.F.R. 8§ 655.10(a), apleyer must pay the highest of the PWD or
Federal, State, or local minimum wage. Thaefal minimum wage is $7.25 per hour. 29 U.S.C.
§ 206(a)(1)(C). The state minimum wag&®25 per hour in Oregon and $9.47 per hour in
WashingtonSee O.R.S 653.025(2); Oregon Bureau of Labor and Indust@esgon 2015
Minimum Wage Determinatioi®ept. 17, 2014R.C.W.A49.46.020(b); Washington State
Department of Labor & IndustrieBlo increase to Washingtatate’s minimum wage in 2016
Sept. 30, 2015.
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