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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

EDWARD HABAYEB : Hon. Joseph H. Rodriguez

Plaintiff,
Civil No. 15-5107
V.

CORPORAL SHAUN BUTLER,
et. al., : Opinion

Defendants.

This matter comes before the Gbon Motion of the Defendants
Chief Rodney Sawyer and Mantdawnship for Judgment on the
Pleadings, pursuant to Fed. R. Civ.1R.(c). The Court has considered the
written submissions of the parties tivout oral argument. For the reasons
that follow, Defendants Chief Rodn&awyer’s (“Sawgr”) and Mantua
Township’s (“Mantua”) motion is graed in part and denied in part.
Plaintiff will be given leave to amenldis Complaint consistent with this
Opinion.

l. Background

Plaintiff Edward Hayabeb (“Hayabepivas arrested by Mantua police
officers on July 5, 2013 and chargedh driving under the influence of

alcohol or drugs, in violation of N.S.A. 38:4-50, reckless driving, in
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violation of N.J.S.A. 39:4-96, failerto give a proper turn signal, in
violation of N.J.S.A. 39:4-126, and faileto maintain a lane, in violation of
N.J.S.A. 39:4-88Db. Anaturalized @tn of Palestinian descent, Hayabeb
claims he was stopped Ipplice after he divertetis car from road debris
and wayward trashcans, causing himmawigate over the double yellow
traffic line. Compl. § 10. At sompoint during the stop, Hayabeb was in
the presence of three Mantua police officers, whepte acknowledging
the lack of alcohol odor, proceededdmnduct a field sobriety test. Id. atf{
11-13, 15. Plaintiff claims that Dafelant Shield was not properly trained
to administer the field tests andathhe was subjected to heightened
scrutiny because one of the police offis declared thddayabeb’s drivers’
license looked fake. 1d. at 1 16-1Plaintiff was taken to the Mantua
Police Department where he performed several soptésts. I1d. at 1 18-
21

Plaintiff claims he had trouble renig the “reverse alphabet” because
English is not his native language. k&t.{ 22. Likewise, the “finger to the
nose” test was challenging becausaiiliff had difficulty reading the
written instructions. _Id. Plaintiff clans that Officer Shield administered

the first tests, but that the other offisehad to intervene at various points



to explain the tests and to reteslkd. at { 22. Eventually, Defendant Hauss
administered a breathalyzer tefie result was 0.00%.__1d. at § 23.
Plaintiff claims that on July 5, 20 18e was only charged with failure to
give a proper signal and failure boaintain a lane. _Id. at 24.

Afterwards, out of a concern for hadleged mistreatment, he made an
appointment with Chief Sawyer fdruly 8, 2013. That meeting was
cancelled and Plaintiff claims he wessued two more citations for driving
under the influence of alcohol or draignd for reckless driving. Id. at § 26.
Plaintiff's proof of the_ex post factcharges comes in éhform of post
marked envelopes, dated July 9, 2@18 received by Plaintiff on July 10,
2013, attached to the Complaint as ExhB. Id. at § 26. Plaintiff claims
that the charges for driving under thdlirence of alcohol or drugs, reckless
driving, and failure to give a propsrgnal were all dismissed voluntarily by
Mantua. ld. at I 27.

Hayabeb brings several causesofion against the Defendants,
including false arrest, negligent infliom of emotional distress, and claims

pursuant to Monell v. New York CitRep't of Soc. Servs., 436 U.S. 658,

663—-64 n. 7,98 S.Ct. 2018, 56Ad.2d 611 (1978). The claims are

inartfully plead and each count is &tl as against “all defendants” without



an specification as to the individuadid attachment of liability: Count |
Malicious Prosecution, pursuant4@ U.S.C. §1983; Count Il Equal
Protection, pursuant to 42 U.S.C. 81985, Count idlation of the Fourth
Amendment/Search and Seizure, punsuia 42 U.S.C. 81983; Count IV
False Arrest; Count V Negligent and/lertentional Infliction of Emotional
Distress; Count VI Deliberate Indiffenee/ Gross Negligence, pursuant to
42 U.S.C. 81983; Count VIl Harm, pwrant to the Restatement Second of
Torts 8870; Count VII Failure to Train, pursuant® U.S.C. §1983; and
Count IX Conspiracy, pursuant to 42 U.S.C. §1985.

At issue here are the claims agsi Defendants Sawyer and Mantua.
Sawyer and Mantua seeks judgmenttbe pleadings as to the claims plead
under 42 U.S.C. 81983 based on resg@at superior ovicarious liability

(Counts I, 11, I, VI and VII), the Monell claiméCounts Il and VIIl) and

the conspiracy claim (Count IX) beease such claims are insufficiently
plead, and the intentional tort claimSqunts V and VII) as barred by the
New Jersey Tort Claims Act, N.J.S.A., 52:2-10.

. Standard on Motion for Judgment on the Pleadings

Federal Rule of Civil Procedure 12(grovides that a party may move

for judgment on the pleadings. The wamt under Rule 12(c) must show



clearly that no material issue of faexists and that iis entitled to

judgment as a matter of law. RosenaWwwiford Corp., 539 F.3d 218, 221

(3d Cir. 2008) (citing Jablonski v. R&Am. World Airways, Inc., 863 F.2d

289, 29091 (3d Cir. 1988)). Amotiamder Rule 12(c) is reviewed under
the same standard as a motion tendiss under Rule 1B)(6). Turbe v.

Government of the Virgin Islands, 83F.2d 427, 428 (3d Cir. 1991).

Federal Rule of Civil Procedure (12 (6) provides that a court may
dismiss a complaint “for feure to state a claim upon which relief can be
granted.” In order to survive a motida dismiss, a complaint must allege

facts that raise a right to relief almthe speculative level. Bell Atlantic

Corp. v. Twombly, 550 U.S. 54455, 127 S.Ct. 1955, 167 L.Ed.2d 929

(2007); see also Fed.R.Civ.8(a)(2). While a court must accept as true all
allegations in the plaintiff's complainand view them in the light most

favorable to the plaintiff, Phillips VCounty of Allegheny, 515 F.3d 224, 231

(3d Cir. 2008), a court is not requireéd accept sweeping legal conclusions

cast in the form of factual allegans, unwarranted inferences, or

unsupported conclusions. Morse v. Lower Merion Jaist., 132 F.3d 902,
906 (3d Cir. 1997). The complaint muwusttate sufficient facts to show that

the legal allegations are not simplygsible, but plausible. Phillips, 515



F.3d at 234. “Aclaim has facial plausibility whéme plaintiff pleads factual
content that allows the court to drale reasonable inference that the

defendant is liable for the miscondwdteged.” Ashcroft v. Igbal, 556 U.S.

662, 129 S.Ct. 1937, 1949, 173 L.Ed.2d 868 (2009).

[Il. Plaintiff's Constitutional Claim Against Mantua

In Monell, 436 U.S. at 691-94he Supreme Court stated that a
municipality could not be held liabkender Section 1983 pursuant to a
theory of respondeat superior. Municipi@s are only held responsible “for

their own illegal acts.” Connick v.flompson, 131 S.Ct. 1350, 1359 (2011)

(quoting_ Pembaur v. City of Cincintia475 U.S. 469, 479 (1986)).

A 42 U.S.C.1983

Plaintiff's Constitutional claims argoverned by Title 42 U.S.C. §
1983, which provides a civil remedyaigst any person who, under color of
state law, deprives another of righprotected by the United States

Constitution. See Collins v. City of Hieer Heights, 503 U.S. 115, 120, 112

S.Ct. 1061, 117 L.Ed.2d 261 (1992). Anyadysis of 42 U.S.C. § 1983 should
begin with the language of the statute:

Every person who, under color of any statute, oadice,
regulation, custom, or usage, ahy State or Territory or the
District of Columbia, subjects, or causes to bejsated, any
citizen of the United States or other person withtine
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jurisdiction thereofto the depriviain of any rights, privileges, or
immunities secured by the Constiton and laws, shall be liable
to the party injured in an actioat law, suit inequity, or other
proper proceeding for redress.

See 42 U.S.C. §1983. As the akbdanguage makes clear, Section

1983 is a remedial stateidesigned to redress deprivations of rights seture

by the Constitution and its subordiratederal laws. See Baker v. McCollan,

443 U.S. 137, 145 n. 3,99 S.Ct. 2689, 61 L.Ed.3d @1979). By its own
words, therefore, Section 1983 “does not ... cresatestantive rights.”

Kaucher v. County of Bucks, 455 F.3d84423 (3d Cir.2006) (citing Baker,

443 U.S. at 145, n. 3).

To state a cognizable claim under Sewt1983, a plaintiff must allege
a “deprivation of a constitutionaight and that the constitutional
deprivation was caused by a persaating under the color of state law.”

Phillips v. County of Allegheny, 515.3d 224, 235 (3d Cir. 2008) (citing

Kneipp v. Tedder, 95 F.3d 1199, 1204 (GBir. 1996)). Thusa plaintiff must

demonstrate two essential elementstaintain a claim under § 1983: (1)
that the plaintiff was deprived of‘aight or privileges secured by the
Constitution or the laws of the United States” d@ythat plaintiff was

deprived of her rights by a persawting under the color of state law.



Williams v. Borough of West Chester, P891F.2d 458, 464 (3d Cir. 1989).

B. Municipal Liability

Mantua a municipality. Aunicipality is not liable under 42 U.S.C. §
1983 on a respondeat superior theory. Monell, 43%. 891. However, a
government entity may be liabfer its agent's actions upon a
demonstration that a policy or custarhthe municipality caused, or was a

“‘moving force” behind, the alleged vioianh of Plaintiff's rights. Kentucky v.

Graham, 473 U.S. 159, 166, 105 S.8299, 87 L.Ed.2d 114 (1985) (quoting

Polk County v. Dodson, 454 U.S. 31326, 102 S.Ct. 445, 70 L.Ed.2d 509

(1981)); Beck v. City of Pittsburgh, 889.3d 966, 971 (3d Cir. 1996). Thus, in

order to prevail against the governmemtity, “[a] plaintiff must identify
the challenged policy, attribute it todltity itself, and show a causal link
between execution of the policyadnhe injury suffered.” Losch v.
Parkesburg, 736 F.2d 903, 910 (3d.@B84). Further, a plaintiff must
show that the municipality acted thi“deliberate indifference” to the

known policy or custom. Canton v. Ias, 489 U.S. 378, 388, 109 S.Ct.

1197, 103 L.Ed.2d 412 (1989). “Ashowg of simple or even heightened

negligence will not suffice.” Boardf County Comm'rs of Bryan County,

OKkl. v. Brown, 520 U.S. at 397, 407 (1997).




Courts have created a “two-patitack to municipal liability ...
depending on whether the allegatigrbased on municipal policy or

custom.” Mulholland v. Gov't Cnty. derks, 706 F.3d 227, 237 (3d Cir.

2013) (quoting Beck v. City of Pittsbaln, 89 F.3d 966, 971 (3d Cir. 1996)).

A policy is made “when a decisionrkar possess[ing] final authority to
establish municipal policy with regpt to the action issues a final

proclamation, policy or edict.” Kneipp v. Tedde§ B.3d 1199, 1212 (3d Cir.

1996) (quoting Pembaur v. City of Cima ati, 475 U.S. 469, 481, 106 S.Ct.

1292, 89 L.Ed.2d 452 (198 gplurality opinion)). Acustom is an act “that

has not been formally approved by appropriate decision maker,” but that

Is “so widespread as to have the fomf law.” Bryan County v. Brown, 520
U.S. 397,404, 117 S.Ct. 1382, 137 L.Ed.2d 626 )99

Municipalities are not liable for &g of police officers unless a
municipal policy or custom amounts a “deliberate indifference to the

rights of people with whom the pok come into contact.” Carswell v.

Borough of Homestead, 381 F.3d 2234 (3d Cir. 2004) (citing City of

Canton v. Harris, 489 U.S. 378, 38®89)). Deliberate indifference means

that “ ‘a deliberate choice to follow@urse of action is made from among

various alternatives' by city policymaikse” Harris, 489 U.S. at 389 (quoting



Pembaur, 475 U.S. at 483-84 (1986) (plurality) (Bran, J.)). Thus, a
municipality's inadequatgaining or supervision does not give rise to
liability unless city policymakers are “cactual or constructive notice that a
particular omission in their traing program causes city employees to
violate citizens' constitutional rights [and they] choosto retain that
program.” Connick, 131 S.Ct. at 1360. Similarlygwsprad behavior by
police officers does not amount domunicipal custonunless there is

“knowledge and acquiescence by theidenmaker.” McTernan v. City of

York, 564 F.3d 636, 658 (3d Cir. 20D &iting Watson v. Abington Tp., 478

F.3d 144, 156 (3d Cir. 2007)) (furtheitation omitted). Finally, the plaintiff

must also show that the alleged pyglor custom was the proximate cause

of the injuries suffered. Watson, @ F.3d at 156 (citing Bielevicz v.
Dubinon, 915 F.2d 845, 850 (3d CiQ90) (further citation omitted)).

V. Analysis

A. Plaintiffs Section 1983 ClaimAgainst Defendants Based Upon
Respondeat Superior anal/Vicarious Liability

Plaintiff's claims against Mantuand Chief Sawyer based upon
respondeat superior and/or vicarsliability as plead in Counts I, II, Il1,
VI and VIII are dismissed. Plaintiff Eges throughout these counts that

Defendants were acting with apparenithority under the supervision of

10



their superiors and that, as a resDiefendants Mantua and Chief Sawyer
are vicariously liable under agencyipcipals and respondeat superior.1
Plaintiff's bare allegations that Maméa and Chief Sawyer tacitly approved
the behavior and actions of the astieg Mantua police officers is
insufficient to state a Section 198&im for supervisory liability.

Mantua, as a municipality, is nbable for the misconduct of its
employees under Section 1983 on a ttyewf respondeat superior. Monell,
436 U.S. at 663—-64 n. 7. As a supeovisChief Sawyer is not liable under §
1983 solely on a theory of respondaafperior. Connick, 131 S.Ct. at 1358—

61; City of Oklahoma City v. Tuttle, 471 U.S. 80824 n. 8 (1985); Monell,

436 U.S. at 690-91, 694 (municigalbility attaches only “when execution
of a government's policy or customhether made bystlawmakers or by
those whose edicts or acts may fairlydsad to represent official policy,

inflicts the injury” complained of)Natale v. Camden County Correctional

1 In Count I, Plaintiff alleges tat “Mantua Township and the Cliief Police are liable for the
wrongful conduct of the Defendant officers undee thv of vicarious liability, including the doctrine of
Respondeat superior because of the agency reldtipriescribed above.” Compl. 1 41. Count Il allege
policy and custom with the inference of vicaridiadility. Id. at § 47. Count |1l alleges that the
“Defendant Officers, and vicariously the Chief ahawnship” are liable for Plaintiff's alleged false aste
Id. at 1 51. Likewise, Count VI seeks to hold Maaand Chief Sawyer “liable for the wrongful conduét o
the Defendant officers under the law of vicarioialility, including the doctrinef Respondeat superior
because of the agency relationship described abtdeat § 81. Finally, Count VIII alleges that Defiant
Mantua Township, by and through its agents, exertcis deliberate indifference to the well-being and
legal rights of the Plaintiff.” Id. at § 91.

11



Facility, 318 F.3d 575, 583-84 (3d Cir. 2003).
In addition, the Complaint is dembof any allegation that could
support an inference that Chief Saavyas personally involved or even

aware of Hayabeb’s arrest on July2®,13. See Durmer v. O'Carroll, 991

F.2d 64, 69 n. 14 (3d Cir. 1993). “Adefendant inial rights action must
have personal involvement in tladeged wrongs, liability cannot be
predicated solely on the operatiohrespondeat superior. Personal
involvement can be shown through allegations okpeal direction or of

actual knowledge and acquiescence.tlRw. Dellarciprete, 845 F.2d 1195,

1207 (3d Cir. 1988) (citations om&d). Here, the claims against Chief
Sawyer are dismissed to the extent thredse claims are based solely on the
respondeat superior theory. Durmer, $92d at 69 n. 14. As aresult, to
the extents the claims against Mantued Chief Sawyer seek relief based
upon the theories of respondeat supeand vicarious liability, as plead in
Counts I, 11, I, VI and VIII, are dismisgkin part as to these defendants.

B. Plaintiffs Monell Claims Plead in Counts Il andIVI

To the extent the claims set forth in Counts Il afd seek redress
under_Monell, these counts are dismsathout prejudice and Plaintiff is

given leave to amend the Complaint.

12



To survive a motion for judgment on the pleading®intiff “must
identify a custom or policy, and specihat that custonor policy was.”

McTernan v. City of York, 564 F.3d 636, 658 (3d . &A009). “[A] single

incident of unconstitutional activitig not sufficient to impose liability

under_Monell[.]” City of Oklahoma City v. Tuttle,7/4 U.S. 808, 823-24,

105 S.Ct. 2427, 85 L.Ed.2d 791 (1985¢e Ingram v. Twp. of Deptford, 911

F.Supp.2d 289, 302 (D.N.2012) (finding plaintifs Monell claim deficient
where the complaint cited an unconnecpast incident of excessive force).
A municipality's failure to propdy train its police officers can
amount to a “custom” that triggersbility under section 1983. See City of
Canton, 489 U.S. at 388. Such liability is reserf@dcases where the
failure to train evidences a “deliberaindifference” to the constitutional
rights of that municipality's citizengd. at 389. An allegation suggesting a
training program is inadequeis insufficient, 1d. at 390. Instead, Plaintiff
must “identify a failure to provide sp#ic training that has a causal nexus
with his or her injuries and ... demondtgdhat the absence of that specific
training can reasonably be said tdleet a deliberate indifference to

whether the alleged constitutional de@tions occurred.” Reitz v. Cnty. of

Bucks, 125 F.3d 139, 144 (3d Cir. 1997).

13



“[D]eliberate indifference may bestablished when a policymaker has
knowledge of a ‘pattern of similar nstitutional violations by untrained
employees’but takes no action to augment or dahermunicipality's

employee training programs accordingl@randizio v. Smith, No. CIV. 14-

3868, 2015 WL 58403, at *5 (D.N.J. Jan. 5, 20 15)qting Lapella v. City

of Atlantic City, No. 10—-2454, 20 1%/L 2952411, at *7 (D.N.J. July 18,

2012) (further citations omitted)).

Even a liberal reading of Plaintiff's complaint cpgls the conclusion
that Plaintiff fails to adequately sefterth sufficient factual allegations to
demonstrate a plausible amifor relief for municipal liability on theories of
failure to train and/or deliberate irftirence. At best, Rintiffs Complaint
contains imperfect formulaic recitations of thedégtandards under
Monell. In conclusory fashion, it alles that “Defendants were acting under
a custom and/or practice and/or officpolicy of Mantua Township and its
police department and its chiefhd that Mantua and Chief Sawyer
‘“inadequately trained” the arresgg defendants. Compl., 11 75, 91. The
Complaint is also speculative dipredicated upon sweeping legal

conclusions. Morse, 132 F.3d at®0 In Paragraph 47, the Complaint

states “Plaintiff's inadequately trainetaim appearsto be similar to other

14



similarly situated persons and indiea that this behavior by Mantua
Township Police is part of a largpattern of selective enforcement by the
Defendants thamay rise from a custom and/or practice and/or policy of
the Defendant Police Chief and Defeard Mantua Township.” Compl. at q
47 (emphasis added).

The Court finds that these allegatmmnwhen read together with the
attachments to the Complaint and thetfaection of the Complaint amount
to no more than a merecitation of the legal elements necessary to
establish municipal liability under 8g8on 1983, Morse, 132 F.3d at 906.
The Complaint fails tallege actual facts suggesting that Mantua
promulgated an official policy or matained a custom that was the “moving
force” that led to the alleged deprivatiof Plaintiff's constitutional rights.

In addition, Plaintiff merely speculates that theray be relevant conduct
that Mantua or Chief Sawyer failed temediate. Because Plaintiff has not
specified what custom or policy Mantua and or Chiebawyer led to
Plaintiff's alleged deprivations, ttedaims under Monell plead in Counts II
and VIl are dismissed without prejudice.

In addition, Plaintiff's failure tdrain claims are snilarly deficient

because “Plaintiff has not identified altere to provide specific training, or

15



identified any shortcomings in any sking training progras, that caused
the specific harm to the PlaintifiGrandizio, No. CIV. 14-3868 RBK, 2015
WL 58403, at *6-7. Moreover, Plaint§ attempt to demonstrate an alleged
a pattern of similar constitutional violans is unavailing. In this regard,
Plaintiff appends to his oppositidirief a copy of a Complaint against
Mantua, a notice of a settlement, andanticle detailing the settlement of a
case brought against Mantba a Plaintiff of Arabicdescent.2_See PI. Opp.
Br., EX. A.

As a result, the Complaint lacks tfectual nexus and/or specificity to
connect Plaintiff's alleged constitwmal deprivation to the failure of
Mantua and/or Chief Sawyer to traamd/or be deliberately indifferent. See
Lapella, No. 10-2454, 2012 WL 29524 41,*8 (finding that plaintiff did
not adequately plead a failure to train claim besmathe complaint
contained only conclusory allegation&pr the same reasons, Plaintiff's

alleged custom or practice claim ®iDefendants’ motion for judgment on

2 On a motion to dismiss, the court generally relies erctimplaint, attached exhibits, and matters of public

record. Sands v. McCormick, 502 F.3d 263 (3d Cir. 2007). Exhibits attached to a brief may be considered if the
documents are “undisputedly authentictidthe plaintiff's claims are based the [attached] documents.” Pension

Benefit Guar. Corp. v. White Consol. Indus., 998 F.2d 1192, 1196 (3d Cir. 1993). Defendants did notlfile a rep

brief, so there is no challenge to the Plaintiff's use efdbcuments. However, to thetent that the documents are

at all relevant, there is no connection to the present maftbe only inference that can be fairly drawn is that

Mantua has been sued by a man of Arabic descent in the past and settled the case. Cases settle for many reasons
and the Court will not assume that the settlement in theerefarenced by Plaintiff wash admission of liability by

Mantua or that it highlights a lack of training, deliberate indifference, or custom or policy.
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the pleadings is granted as to the Monell clairhg;dismissal is without
prejudice as to Counts Il and VIII driPlaintiff will be given leave to
amend.

C. Plaintiff's Common Law Claims lehd in Counts IV, V, and VII

Plaintiff brings of false imprisoment/false arrest (Count 1V),
intentional infliction of emotional disess (Count V), antdlarm (Count VII)
under the New Jersey Tort ClaimstANJTCA”). The NJTCA provides,
“[a] public entity is not liable for th acts or omissionsf a public employee
constituting a crime, actual fraud, actual malwewillful misconduct.”
N.J.S.A. 59:2-10. The Comment to this section eixysia

This provision recognizes the existing law and pabli
policy that a public entity shdd not be vicariously liable for
such conduct of its employees. addition it adopts the concept
noted in_O'Connor v. Harms, at., 111 N.J.Super. 22, 26-27,
266 A.2d 605 (App.Div. 1970) thata public corporation such
as a city or other public body, bgason of its being an artificial
legal entity created by law f@erform limited governmental
functions, cannot entertain malicgs a public corporation.”

It is well settled that “a public corporation, suah a city or other
public body, by reason of its being antifical [sic] legal entity created by
law to perform limited governmealfunctions,” cannot perform an

intentional tort on an individual.& O'Connor v. Harms, 266 A.2d 605,

26—27 (N.J.Super.Ct.App.Div. 197(holding that defendant board of

17



education is an artificial entity @ntherefore could ntoentertain malice

against plaintiff); see also Farris@ounty of Camden, 61 F.Supp.2d 307,
346-67 (D.N.J. 1999) (holding that principle enwated in O'Connor
“applies with equal force ttort claims where sciert is an element of the
cause of action.”). Thus, “courts this District have interpreted Section
59:2—-10 of the New Jersey Tort ClairAst to bar public entities from
liability for claims of ... intentionainfliction of emotional distress.”

Warnett v. Corr. Med. Svcs., No. 07-122008 WL 930739, at *7 (D.N.J.

Mar.31, 2008). However, claims fdalse imprisonmentfalse arrest may
proceed against municipalities undee NJTCAwhere it is alleged that
that the municipal employee was adiin the scope of employment and

without “willful misconduct.” See N.JStat. Ann. 88§ 59:2—2a, —10; see also

O'Brien v. Borough of Woodbury Heights, 679 F.Supf9, 439 (D.N.J.

1988); see also Matos v. City @amden, No. CIV. 06-205, 2009 WL

3756652, at *2 (D.N.J. Nov. 9, 2009).

Here, Plaintiff concedes that hisaains as plead in Counts IV and VI,
for false imprisonment/false arrest ahdrm fail to state a claim for which
relief can be granted. See PI. Br., pp121 Plaintiff agrees to voluntarily

dismiss Counts IV and VIl as to toDefendants Mantua and Sawyer. Id.
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Likewise, Plaintiff concedes that hisasin as plead for intentional infliction
of emotional distress in Count V fails svate a claim for which relief can be
granted as to Mantua and voluntarily dismisses ¢lasn. 1d. As a result,
Defendant’s motion is granted as@ounts IV and VIl and the intentional
infliction of emotional distress claimslead in Count V as to defendant
Mantua.

However, Plaintiff contends th&ount V also seeks redress for
negligent infliction of emotional diséss and argues that Chief Sawyer can
be held liable for intentional inflictioof emotional distress. Plaintiff is
correct that Chief Sawyas not automatically immmwie from liability under

the NJTCA._See Mantz v. Chain, 289%Supp.2d 486, 508 (D.N.J. 2002)

(“While the TCA expressly bars recoveoypunitive damges against public
entities ..., the New Jersey courts h&nedd that ‘'no such immunity exists
[under the TCA] for public employee$). However, Plaintiff's claims are
lacking for other reasons.

To establish a claim for intentionmlfliction of emotional distress,
Plaintiff must demonstrate that: “(1) the defendanted intentionally or
recklessly; (2) the defendant's contlw@as outrageous; (3) the defendant's

actions proximately caused plaintifesnotional distress; and (4) plaintiff's

19



emotional distress was ‘so severe thatreasonable man could be expected

to endure it.” Swingle v. Novo Nordisk, Inc., 20Q8S. Dist. LEXIS 76991,

at *23—24, 2009 WL 2778106 (D.N.Aug. 27, 2009) (quoting Buckley v.

Trenton Sav. Fund Soc., 111 N.J. 355, 365-66, 524 857 (N.J. 1988)). A

liberal reading of Plaintiff's Complaint compelseltonclusion that Plaintiff
has not met this pleading burden ane thaim for intentional infliction of
emotional distress against Chief SawyeCount Vis dismissed without
prejudice. Plaintiff will be given leave to amengs IComplaint.

To recover for negligent infliction cdmotional distress, Plaintiff must
allege two things: 1) that Defendinnegligent conduct placed him in
reasonable fear ofimmediate perabmjury and 2) that he suffered
emotional distress which manifestedsubstantial bodily injury or

sickness. Jablonowska v. Suther, 195 N.J. 91, 928 A10, 617 (2008)

(citing Falzone v. Busch, 45 N.J. 55814 A.2d 12, 121965)). In New

Jersey, “where fright does not causdstantial bodily injury or sickness, it
Is to be regarded as too lackingdariousness and too speculative to
warrant the imposition of liabift” Id. Here, even accepting the
allegations in the complaint as traad viewing the Complaint in the light

most favorable to the Plaintiff, Plaiifftfails to set forth sufficient facts

20



demonstrating he was placed “in reasble fear of immediate personal

injury.” Jablonowska, 195 N.J. at 10948 A.2d 610. As a result, Count Vis

dismissed against Mantua and ChieWgar, as to the claim of negligent
infliction of emotional distress, whtout prejudice. Plaintiff will be given
leave to amend his Complaint.

D. Count IX Conspiracy in Violation of 42 U.S.C. 8§ 1985

Count IX alleges a conspiracy claipyrsuant to 42 U.S.C. § 1985.
Section 1985(3) permits an actionlie brought by one injured by a
conspiracy formed “for the purpose of deprivingherr directly or
indirectly, any person or aks of persons of the equal protection of the laws,
or of equal privileges and immunities dar the laws.” 42 U.S.C. § 1985(3).
To prove that Defendants conspiredviolate their civil rights, in violation
of 42 U.S.C. § 1985(3), Plaintiff muptrove the existence of (1) a conspiracy
motivated by invidious discriminatyg animus, (2) for the purpose of
depriving them, either directly or indicty, of the equal protection of the
laws, (3) that there was act in furtherance of ¢nconspiracy, and (4) that
she was, as a result, injured in lparson or deprivedf any right or

privilege of a citizen of the United &tes. See Farber v. City of Paterson,

440 F.3d 131, 134 (3d Cir. 2006).
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Defendants move for dismissal onetground that Plaintiff's claim is
nothing more than a formulaic recitan of the law. Plaintiffs Complaint
states:

94. Defendant Mantua Townshgnd the Defendant Officers
and the Defendant Police Cheigaged in a conspiracy to
deprive Plaintiff of his ght to equal protection

95. By and through the facts adled above, including, but not
limited to, Plaintiff being subjected to heightensxtutiny for
his color and race, Plaintiffarrest and ongoing detention
despite the lack of probabtause and a 0.00 BAC and the
subsequent retaliatory charges issued after heastgd a
meeting with the Defendant Chief Police, the Defendants
committed acts in furtherance of this conspiracy.

96. As a consequence of theseiams, Plaintiff's federal civil
rights, guaranteed under batie United States Constitution
and Federal Statutes, were violated by Defendants.

Plaintiffs Complaint lacks the predate facts to establish a claim and
Defendants’ Motion is granted. Count IXis dismadswithout prejudice.

Plaintiff will be given leave to amend his Complain

V. Conclusion

For the reasons stated above, Defanit$’ motion is granted in part.
As to Defendants Mantua and Chi&dwyer, Plaintiff's claims plead in
Counts I, 11, lII, VI and VIII, are dismissed i prejudice, in part, as to the
extent these Counts are predicated lyalpon respondeat superior. Counts

[l and VIII are dismissed without prejuze and Plaintiff will be given leave
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to amend his Complaint. Counts IV aNtl are dismissed as to Defendants
Mantua and Sawyer. Plainftef claim for intentional infliction of emotional
distress plead in Count Vis dismissasito Mantua and dismissed without
prejudice as to Chief Sawyer, withalee to amend the Complaint. Count Vis
dismissed without prejudice against Maa and Chief Sawyer, as to the
claim of negligent infliction of emotival distress and Plaintiff will be given
leave to amend his Complaint. Plaiffigiclaim of conspiracy Count IXis
dismissed without prejudice, witleave to amend the Complaint.

An appropriate Order shallissue.

Dated: March 29, 2016

d Joseph H. Rodriguez
Hon. Joseph H. Rodriguez,
UNITED STATESDISTRICT JUDGE
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