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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY
CAMDEN VICINAGE

Carl Smith, : CIV. ACTION NO. 15-7834(RMB)
Plaintiff, '
V. : . OPINION
United States of America,

Defendant.

RENEE MARIE BUMBU.S. District Judge

|. BACKGROUND

Thismattercomesbeforethe CourtuponPlaintiff'sapplication
to proceed without prepaymentoffees, pursuantto28U.S.C. 881915
and1915A.Plaintiff,aprisonerinFCIFortDix,filedacivilaction
under the Federal Tort Claims Act on November 2, 2015. (ECF No. 1.)
This Courtadministratively closed the action because Plaintiff did
not pay the filing fee or submit an IFP appeal.
II. DISCUSSION

Plaintiff's IFP application is properly completed and
establishes his inability to prepay the filing fee. Therefore, the

Court will grant his IFP application. As this Court noted in its

1

Dockets.Justia.com


https://dockets.justia.com/docket/new-jersey/njdce/1:2015cv07834/326348/
https://docs.justia.com/cases/federal/district-courts/new-jersey/njdce/1:2015cv07834/326348/5/
https://dockets.justia.com/

previous Order (ECF No. 2), before a prisoner may proceed with his

civil action, the Court must screen the complaint, and sua sponte

dismissthecomplaintifitisfrivolousormalicious, failstostate
a claim upon which relief may be granted, or seeks monetary relief
against a defendant who is immune. 28 U.S.C. 88 1915(e)(2)(B), and
1915A(b).

Plaintiff brings his civil action against the United States of
AmericaundertheFederalTort Claims Act,28 U.S.C. 88 1346(b), 2674,
allegingnegligenceintreating hisbrokenankle andfollowup care.

See Lomando v. U.S., 667 F.3d 363, 372 (3d Cir. 2011) (quoting In

re Orthopedic Bone Screw Prod. Liab. Litig., 264 F.3d 344, 362 (3d

Cir. 2001) (“the FTCA does not itself create a substantive cause of
action against the United States; rather, it provides a mechanism
for bringing a state law tort action against the federal government

in federal court.”) It appears that Plaintiff has exhausted his
administrative remedies under the FTCA.

Plaintiff, however, includes numerous federal employees as
defendants in this negligence action. The Westfall Act provides
absolute immunity to federal employees “by making suit against the
United States under the FTCA the exclusive remedy for negligent or
wrongful acts by federal employees committed within the scope of

employment.”Id. at375 (citingPub.L.No. 100-694,102 Stat. 4563).



The United States of America is the only proper defendant in
Plaintiff's negligence action.
[Il. CONCLUSION
Inthe accompanying Opinionfiledherewith,the Court willgrant
Plaintiff's IFP application and allow the Complaint to proceed
againstthe United States of America, butthe Courtwilldismissall
other defendants based on immunity, pursuant to 28 U.S.C. 88

1915(e)(2)(B) and 1915A.

DATED: December 11, 2015

s/Renée Marie Bumb
Renée Marie Bumb
UNITED STATES DISTRICT JUDGE




