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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
CAMDEN VICINAGE

JOHN F. PORTILLO et al., individually
and on behalf of all others similarly

situated, Hon. Joseph H. Rodriguez
Plaintiffs, Civil No. 15-7908 (JHR/KMW )
V.
OPINION

NATIONAL FREIGHT, INC. and NFI
INTERACTIVE LOGISTICS, INC,

Defendans.

This caseis before the Court on Plaintiffs’Motion for Cla€ertification filed on
September 3, 2019. [Docket No. 12Bdr the reasons expressed herein, the Court will
grant Plaintiffs’ Motion

[ Background

Defendants NFI Interactive Logistics, Inc. and Matal Freight, Inc. (collectively,
“NFI”) compose “a leading providef transportation, logistics and distribution
services” to various clients including, most relev#o this case, Trader Joe’s Markets.
[Docket No. 102, 1 19.] NFI transports goods betwd&eader Joe’s warehouses and
stores up and down the Eastern Seaboddd]. To fulfill its obligations to Trader Joe’s,
NFI uses both its own employees and independentractors as delivery driversld.]
NamedPlaintiffs in this suit—John F. Portillo, Rafael Suarez, Martin Duran, Genma
Bencosme, Edin Vargas, Luis Hernandez, Josue Paz, and Alvaro Castaneda

(collectively, “Named Plaintiffs”}—worked for NFI aglelivery driversduring the
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relevant time periodi.e., between June 22, @0, and the present)ld.] Each of them
signed an agreemefgenerally referredo as an “Independent Contractor Agreement”
or “ICA") with NFI, discussed in more detail below, that sified them as independent
contractors rather than employees. [Docket No-12&t 4.] Plaintiffs believe that “NFI
entered into at least 135uch] agreements with who performed deliveries-fimhe to
Trader Joe’s stores on the East Coast on NFI's béhk.] They allege, on behalf of
themselves and others similarly situated, ttinety were wrongly classified as
independent contractors afithat as a result of that misclassification, NFglally
deducted amounts from their compensation in violatfthe New Jersey Wage
Payment Law” ("NJWPL"). [d. at 1.]

Defendants used four differen@As during the relevant time period.
[Docket No. 148, at 4 n.3.] In 2009, NFl used amesgnent called the “Lessor and
Lessee Operating Agreement” (the “200I90A”). [Docket No. 1433, { 8.] Beginning at
some point in 2010, NFI started usingagreementalled the “Independent Contractor
Operating Agreerant” (the “2010ICOA”). [Id., 19.] In 2017 and 2019, NFI
implemented new versions of the Independent Condra@perating Agreemer(the
“2017 ICOA" and “2019ICOA,” respectively). [d. 1Y 10-11.Jmportantly, the 2009
LLOA contains a New Jersey choicelaiv provision and no forum selection clauskee
“2009 LLOA Provision”); the 2010 and 2017 Agreemgrbntain a New Jersey choice of
law provision and a New Jersey forum selection s&the “2010 ICOA Provision” and

“2017 ICOA Provision,” respectivelypnd the 2019 Agreement contains a Texas choice

lIn its initial Opinion, the Court mistakenly listetle relevant time period as “between
June 22, 2@, and the preseritin fact, the year should have been 2009, asexiad
above, and not 2019, as it was in the initial OpmiThis is the Court’s soleason for
issuing this Amended Opinion.



of law provision and a Texas forum selection cla(the “2019 ICOA Provision”)
[Docket No. 142, at%.] According to Defendants, as of October 18, 2Gii@ drivers
had signed the 2019 Agreemend.[at6.]

Other than the choiecef-law clauses, the contents of the various ICAs are
materially the same. They required various thirrgsf the drivers, including
background checks, drug and alcohol testing, Dedenisl exclusive use of the drivers’
trucks, utlization of a specific GPS system, acquisition ofisas forms of insurance,
regular inspections by Defendants, record mainteealog sheets, toll receipts, and
immediate reporting of all accidents, among variotiser terms.$eeDocket No. 1291,
at 4-6.] Defendants also utilized various workplace rudesl procedures, including
handbooks, codes of conduct, and other writtencpedithat dictated the drivers’
activities. [Seeid. at 6.] The drivers had to put NFI's logo on their trucksdawere
prohibited from putting another company’s logo on thedog¢ket No. 1291, at 7.] They
were restricted in their ability to work for otheompanies, both practically (given the
amount of hours they worked) and contractually @efants had to give written
consett). [1d.]

In practice, the drivers would report at least opee day to a Trader Joe’s
warehouse in either Nazareth or Hatfield, Pennsyblalocations where Defendants
have offices and oite staff. [d. at 8] Their deliveries and routes wepge-determined
by Defendants, including the times that they hadeanade.ld. at 89.] Defendants
were able to monitor drivers’progress via the Gy§&tem mentioned abovdd| at 9.]
Failure to follow the procedures, rules, policiaad schedules seut by Defendants

could result in Defendants’employees disciplinthg drivers. [d. at 10.]



Finally, Defendants had the authority to make vasiadeductions from the
drivers’weekly paychecksld. at 11.] Deductions included costs for the GPS d®vic
damages to goods or property, fuel, insurance,a@hdr things.|d. at 1212.] The crux
of Plaintiffs’ case is their allegation that theseductions were taken illegally by
Defendants.Id. at 1.] This relies on a finding that Plaintiffs veein factemployees, and
not independent contractors, under the NJWPL, winolilld make such deductions
illegal. [Id.]

In order to rectify their alleged damages, Plaistifed this suit in the Superior
Court of New Jersey Law Division in Camden CouatyJune 192015.[Docket No. 1
3.] On November 5, 2015, Defendants removed the tashis Court. [Docket No. 1.]
After nearly three years of litigatior-includingdiscovery issues and denied motions to
remand, to dismiss, and for summary judgm-efRlaintiffs filed the operative
Amended Complaint on August 13, 2018. [Docket Ni2.]1 The parties then
unsuccessfully attempted to resolve the case vidiat®n between November 30, 2018,
and April 15, 2019.%$eeDocket Nos. 104111.] After further discovery issueBJaintiffs
filed their Motion for Class Certification on Septéer 3, 2019. [Docket No. 129.]
Defendants filed their response in opposition onober 18, 2019. [Docket No. 142.]
Plaintiffs timely filed their response on Novemte2019. [Docket No. 148Defendants
were permitted to file a sureply briefonJune 30, 2020[Docket N0.168.]

Il. Jurisdiction

The Court exercisesubject mattejurisdiction over this matter pursuant to the
Class Action Fairness Act, 28 U.S.C. 8§ 1453AFA"). As required by CAFA, the putative
class in this case consists of at least 100 progppokess members, the citizenship of at

least one of which being divexdrom that of at least one of the Defendants. [{@adNo.
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102, 1 16.] The CAFA amoufih-controversy requirement is also met, as that figure
exceeds $5,000,000 heréd]]

1. Plaintiffs’ Motion for Class Certification

The Court will next address Plaintiff$fotion for Class Certification. [Docket No.

129.] For the reasons expressed below, the Motidirbe/granted.
A. Choice of Law

The first argument that Defendants make in thepagition to Plaintiffs’Motion
for Class Certification revolves around whawlahould apply in this caseS¢eDocket
No. 142, at 1114.] In their initial brief, Plaintiffs refer exchively to New Jersey law,
which they argue applies because of an earliersi@timade by the late Honorable
Jerome B. SimandleSeeDocket No. 129at 4 n.4.] Defendants disagree with that
interpretation of that Opinion. [Docket No. 142,14114.] The Court will therefore begin
its discussion with a recounting of the Opiniongimestion.

It is crucial to note that at the time of the Cdsiptrevious Opinion, NFI had not
yet begun to use the 2019 ICOA (with the Texas c&oi-law clause). However, the
remaining facts upon which the Court relied areatywpresent today.

The Court utilized New Jersey’s “most significaetationship test,” which
follows Sections 6, 145, and 221 of the Restatem®atg¢nd) of Conflict of LawsJeeid.
at 2627, 3132.] It concluded that “New Jersey has the mostigicant relationship to
the parties, the working relationships, and theéntkaat issue in this casqld. at 38
39.] The Court noted its mindfulness of four factam particular. First, the Court held
that “Plaintiffs and Defendants reasonably expediesv Jersey law to apply to the bulk
of their disputes and contracted for that outconjlel’at 39.] After all, “Defendants are

the more sophisticated party and the drafters efddntract; they elected to be bound
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(with regard to contract claims) by New Jersey &avd to bind the drivers to New Jersey
law with regard to such claims, and Plaintiffs ateek to apply New Jersey law/Id. at
39.] Since “the reasonable expectations of theipatb a contract is one of the
important factors in a choieef-law analysis under the Restatement,” the Court tbun
that this factor cut in favor of applying New $ey law. [d.]

Second, the Court noted that “the nature of Plfsitvork was highly mobile
and not based in any other state more significasdlgs to grant that state the most
significant interest under the Restatement’s anafy/gd.] Even thoughmone of Named
Plaintiffs are New Jersey citizensgleid. at 5], and their home states “have an interest
in the proper payment of wages to their citizehgppears to be without question that
Plaintiffs knowingly took on a business opportuniyat was inherently of an interstate
nature,” jd. at 39-40].

Third, the Court stated that,

while the center of the relationship between thetiea in physical terms

appears to be in Pennsylvania at the warehousefates as that is where

the Plaintiffs interated with Defendants on the most regular basist, tha

does not lead to the conclusion that Pennsylvaamthe most significant

interest in light of all other factors. This woudeéem to bind Defendants to

abiding by the wage laws of any state in whichas, effectively, a satellite

office that serves as a honb@&se to drivers, when Defendants’ operations

are primarily in New Jersey and Plaintiffs and Defants reasonably

sought to apply New Jersey law to their contractulaims, as discussed

above.
[Id.at 40.]

And fourth, “the Court note[d] that Plaintiffs derform a significant portion of
their work in New JerseYy[1d.] It distinguished this case from one in whidPldintiffs

seek the protection of New Jersey state wage anglagment lawdor the people who

avowedly never worked in New Jerseyd]]



In sum, those four factors persuaded the Courtite that “New Jersey has the
most significant interest in these particular cirtstances,” meaning that “New Jersey
law applies to Plaintiffisclaims.” [Id. at 40-41.]

Defendants argue that the previous Opinion onlyplags to theNamed

Plaintiffs’ claims” and that Judge Simandle “did not rule, and coudd have ruled, on

the putative class’s claims, as those claims wartebefore him.” [Docket No. 142, at 11.]
Defendants then try to argue that the factual défifeces between Named Plaintiffs and
putative class members are sufficient to conclut the choice of law ruling could not
be the same for all putative class membedid. 4t 12.]Specifically, Defendantargue
thatfive facts could distinguish putative class members fidamed Plaintiffs
sufficiently enough to render the Court’s prior @@n inapplicable to putative class
members. They are: (1) “where putative class membeside;” (2)the states in which
they incorporated their companjég3) whether they signed the 2009 LLOA, which has
no venue selection clause; (4he states in which they make or made delivefiaad

(5) whether thegigned the 2019COA, which has Texas-not New Jersey—choice of
law and venue selection provisiankl.]

With respect to Defendants’first and second pgintsne of Named Plaintiffs
resided in New Jersey at the time of Judge Simandiding, nor had any incorporated
their trucking conpanies in New JerseySgeDocket No. 94, at 5.] Of the eight named
Plaintiffs, five were Rhode Island residents antethwere Pennsylvania residefts.
[Id.] Meanwhile, three Named Plaintiffs had their owndking companies and each of

them was incorporated in Rhode Islanidl.] Yet the Court found that none of the states

20ne of the three Pennsylvania residents also limeg@hode Island for a portion of the
relevant time period. [Docket No. 94, at 5.]

7



of residence or of incorporation had a more sigatfit interest than New Jersey due to
the other factors involvedld. at 38-39.] Therefore, the questions of where the putative
classmembers reside or where their companies are incgatted would not change the
outcome of this issue: either they are not residexior incorporated in New Jersey, in
which case they are just like the eight Named Ridgnwhose claims are governed by
New Jersey law, or theareresidents of or incorporated in New Jersey, in \uhiase
the Court’s choice of law analysis would point evanre clearly to New Jersey law
applying.Therefore, this argument by Defendants is unavgilin

Similarly, Defendantghird argumentthat the lack of a venue selection clause in
the 2009 LLOA mattergs meritless. After all, five of the eight NamedRitiffs had
signed the 2009 LLOA, and the Court still found tiNew Jersey law should applyd]
at 4-5.] Obviously, then, the fact that some putativeesslmembers also signed the 2009
LLOA does nothing to undermine thaling thatNew Jersey law should apply.

Defendants’fourth factual argument revolves arowihether putative class
members made deliveries in New Jeysin the previous Opiniorthe Court held that
the fact that Named Plaintiffs did perform some kor New Jersey cut in favor of New
Jersey law applyingDocket No. 94, at 40.[The Court came to this conclusion in spite
of the fact that Named Plaintiffs “all reportedwork for Defendants in Pennsylvania
and had their primary faem-face interactions with Defendants through Defendant
Pennsylvania place of business and Pennsylvhaged employees.Id. at 30.] It even
held that “the physical relatnship between the parties was centered in Penasid,”
where Named Plaintiffs began and finished eachheirtdeliveries, among other
activities. [d. at 32.] Nevertheless, the Court found that Nam edrRiffs performed “a

significant portion of their work in New Jerseyld| at 40.] The Courhoted that
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Named Plaintiffs “carried out deliveries in .. eN Jerseyandwere sometimes
required to communicate with NFI employees in Neawsky. Beeid. at 7, 29.]

Defendants allege that its “data shows 28 Contnacidho performed no work in
New Jersey.” [Docket No. 142, at 13.] Plaintiffsueder that “[a] closer review of NFI’s
data reveals that 7 of those driers are not classbers in any event because theyaver
not full-time drivers for NFI, and many others almost caerbadrove in New Jersey to
perform their deliveries.” [Docket No. 148, at &Yyen accepting Defendants’assertions,
this Court finds that, all else being equal, a latkeliveries having beemade in New
Jersey does not so distinguish the circumstance®sgading a putative class member
from those surrounding Named Plaintiffs sataslter Judge Simandle’s prior analysis.
The much more significant ties to New Jerseyost importantly thehoiceof-law
clause in combination with Plaintiffs’ willful degion to engage with a New Jersey
business and be bound by New Jersey lavt,also the stitbresent fact that drivers
would sometimes have to communicate with Defendamgployees in New Jeey,—
were much more significant in the Court’s decisigithough the lack of deliveries to
New Jersey would render this decision an even close than it was before, that fact
alone would not tip the scales in favor of anothi&te. Therefore, thiSourt holds that,
based on its prior decision, theerelack of deliveries to New Jersey would noean
that a state other than New Jersey has “the mgaifgiant interest in these particular
circumstances.”

That brings the Court to Defendants’fifth and fichoiceof-law argument: the
2019 ICOA, which has Texas choice of law provisi@amgl which at least five putative
class members have signed. As noted above, a fEgeof the Court’s prior decision

stermed from the dual nature of the parties’relatioipsh“the contractual relationship
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is centered in New Jersey and the physical intertefavork performance is in
Pennsylvania.” [Docket No. 94, at 30.] The Coudalisted as the principal reason for
deciding the “close question” that New Jersey law kgafx

Defendants are the more sophisticated party andithters of the

contract; they elected to be bound (with regarddotract claims) by New

Jersey law and to bind the drivers to New Jerseys@h regard to such

claims, and Plaintiffs also seek to apply New Jgidae. This is the

unusual case where Plaintiffs seek to bind thetérafof the contract to

the choiceof-aw stated therein. While the Court, as discussed/@bdoes

not find that the sope of that provision encompasses the Plaintiflgams

literally and directly, the Court does note thatigg effect to the

reasonable expectations of the parties to a cohtsaame of the important

factors in a choicef-law analysis under the Reséanent. Here, it appears

fair to presume that Plaintiffs and Defendants oeebly expected New

Jersey law to apply to the bulk of their disputesl @ontracted for that

outcome.
[1d. at 39.]

In short, the Court’s previous decision relied higaan thefact that the 2009
LLOA, the 2010 ICOA, and the 2017 ICOA all had N@ersey choic®f-law clauses. The
2019 ICOA, conversely, has a Texas cheiddaw clause. This fact drastically changes
the Court’s previous analysis. This Court holdstttiee lack ofa New Jersey choieef-
law clause in the 2019 ICOA would change the outearhthe Court’s previous decision.
As noted above, the predominant piece of evideha¢ affirmatively pointed to the
“close” ruling that New Jersey had the most sigrafit relatonship was the New Jersey
choiceof-law clause. $eeid.] Without that consideration, the relevant Resta¢aim
factors (that is, the Section 6, 145, and 221 fesjtavould no longer point to New Jersey
as the state with the most significant relationshmstead, the parties’ physical
relationship, which predominantly existed in Penuagia, would be the most

fundamental factor in determining which state “tilae most significant relationship to

the parties, the working relationships, and thénckat issie.” [Seeid. at 38-39.]
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Plaintiffs themselves seem to concede this pold¢epPocket No. 148, at-%6.]
Their only arguments with respect to the five indials who signed the 2019 ICOA are
(1) they may not even be in the class” due to ¢ohieer classequirements; (2) they
might have worked under one or more of the previoustracts that did have a New
Jersey choicef-law clause, in which case they are still eligibless members; and (3)
in any event, Defendants only identify five suclopke, meaing that there are still at
least 130 others who would qualify as class memHl&eeid.] They make no argument
that New Jersey law should apply to those five wtlials and instead argue that
Pennsylvania law should apply either to the entleess orto a subclassJeeid. at 6
n.4.] Neither of these options are viable herestaf all, the Court cannot apply
Pennsylvania law to the entire class when, as shalwove, the Court already ruled that

New Jersey law applied to the majority of the cl&&scond of all, a subclass requires

numerosity, just like any other clagdarcus v. BMW of N. Am., LLC, 687 F.3d 583, 595
(3d Cir. 2012). As will be made clearer below, aposed class of five members would
not satisfy the numerosity requirement. Becausedhoiceof-law question is not
contested with respect to the drivers who signed2619 ICOA, the Court will refrain
from giving an indepth analysis of what state has the most sigmticalationship to
the circumstances surrounding the drivers wigmsd the 2019 ICOA. For the purposes
of this Motion, it suffices to say that New Jerday would not apply to those drivers.

In conclusion, with respect to Defendants’ argunsetiiat the Court’s previous
Opinion about choice of law does not apply to ardppbeyond Named Plaintiffs, the
Court now holds that its previous Opinion does ggplthe putative class members,

except for those who only signed the 2019 ICOA.
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B. Rule 23 Requirements
The Court will next discuss the requirement$etieral Rule of CiviProcedure
23, whichgoverns class certification. Per that rule, a pwtatlass must satisfy each of
Rule 23(a)’s four requirements as well as one deERAB(b)’s three requirementSee
FED.R.Civ.P.23(b) (stating that “[a] class action may be mainéal if Rule 23(a) is
satisfied and if’one oRule 23(b)’s three requirements is m&lule 23(a¥ four
requirements are (1) numerosity, (2) commonalidy,t¢picality, and (4) adequac8ee

e.g.,In re Cmty. Bank of N. Va., 622 F.3d 275, 291 (3d Qi010).

FurthermoreRule 23(b)(3), the subsection under which Plaistitek class
certification in this casegrovides two additional requirements: predominaacd
superiority.See e.qg.,id. As a final requirementthe class must also lméearly defined

and objectively ascertainabl8eeByrd v. BMW of N. Am., LLC, 687 F.3d 583, 591 (3d

Cir. 2012).
A plaintiff has the burden of proving each of theoae requirements by a

preponderance of the evidente re Hydrogen Peroxide Antitrust Litig52 F.3d 305,

307 (3d Cir. 2008). The court “must make whatewatfial and legal inquiries are
necessary and must consider all relevant evidendeasiguments presented by the
parties.”1d.The court must engage a “rigorous” and individualized analysis of the
above requirements before certifying a cl&&seid. (“Class certification is proper only
if the trial court is satisfied, after a rigoroasalysis, that the prerequisites’ of Rule 23

are met.” (Quotig Gen. Tel. Co. of Sw. v. Falcod57 U.S. 147, 161 (1982))Byrd v.

Aaron’s, 784 F.3d 154, 172 (3d Cir. 2015) (“Precise anialgérelevant Rule 23
requirements will always be necessary.”).

In this casePlaintiffs seek to certify théollowing class:
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All individuals who: (1) entered into an independeonntractor agreement

with NFI, either personally or through a corporat#tity; and (2) drove a

vehicle on a fulltime basis to perform deliveries of goods to Tradee’s

stores anywhey on the East Coast on behalf of NFI at any tinmesiJune

22,20009.
[Docket No. 1291, atl.]3 With that proposed class in mindhe Court willnowaddress
eachrelevantRule 23requirement.

1. Numerosity

Numerosity requires that “the class . . . be ‘soneuous that joinder of all

members is impracticableld. (quoting ED. R.Civ. P.23(a)(1)).In the Third Circuit, a

court will presume that numerosity is met if “thetpntial number of plaintiffs exces

40.” Stewart v. Abraham275 F.3d 220, 2227 (3d Cir. 2001). Here, the proposed class

consists of more than 40 individual§geDocket No. 148, at 8.] Therefore, the
numerosity requirement is met.
2. Commonality
Commonality requires that “questions of law or faommon to the class” exist.
Id. (quoting FED. R.Civ.P.23(a)(2)).Because this action is brought under Rule 23(b)(3),
the Rule 23(a)(2) “commonality requireméistsubsumed by the predominance

requirenment” of Rule 23(b)(3)Danvers Motor Co. v. Ford Motor Cd43 F.3d 141, 148

(3d Cir. 2008)quotingGeoorgine v. Amchem Prods., Inc., 83 F.3d 610, G&bCir.

1996)). Therefore, this requirement will be discussed belath the predominance

requirement.

3The Court notes its inherent authorityredefine a proposed class in ordemaintain
a class actionSeeFeD. R.Civ. P.23(c)(1); Eisen v. Carlisle & Jacquelj®17 U.S. 156, 185
(1974) (“[Als Rule 23(c)(1) clearly indicates, tleeurts retain both the power and the
duty to realign classes during the conduct of amoacwhenappropriate.”).
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3. Typicality
Typicality requires that “the claims or defensedlod representative parties are

typical of the claims or defenses of the clagEbd. R.Civ. P.23(a)(3);seealsoln r

D

Cmty. Bank, 622 F.3d at 291. The Third Circuit laedd that a couid typicality analysis
must address

three distinct, though related, concerns: (1) tlaénts of the class
representative must be generally the same as thfdbe class in terms of
both (a) the legal theory advanced and (b) theufalctircumstances
undelying that theory; (2) the class representativesinot be subject to
a defense that is both inapplicable to many membeétise class and likely
to become a major focus of the litigation; and {3 interests and
incentives of the representative mustdufficiently aligned with those of
the class.

In re Schering Plough Corp. ERISA Litjge90 F.3d 585, 599 (3d Cir. 2009).

Defendants’typicality challenge is limited to tfiest above factor.$eeDocket
No. 142, at 1920.] They claim that Defendantdaims rely on “disparate liability
theories” based on some of Named Plaintiffs’ deposs. [Seeid.] But asPlaintiffs
point out, Defendants’argument seems to do litilere than cherry pick statements
made by Named Plaintiffs while ignoring tklaims actually set forth in Plaintiffs’
Amended Complaint.JeeDocket No. 148, at 243; Docket No. 102 (Amended
Complaint).] Defendants’attempt to misconstrueilidfs’ claims will not be
entertained by the Court. Instead, the Court agnedsPlaintiffs that typicality is met
here, since “Plaintiffs and members of the proposlads were all classified as
independent contractors, all signed the same [@m$], worked subject to the same
controls, worked exclusively for NFI on a fitilme basis, wee subject to the same types

of deductions, and were required to purchase tbwitr worker’s compensation
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insurance.” [Docket No. 129, at 20.] The factual and legal issues of Nam edrRiffs’
claims are typical of those of the rest of the slabe typcality requirement is satisfied.
4. Adequacy
Adequacy requires that “the named plaintiffs fairly and adequately protect

the interests of the classlfi re Cmty. Bank622 F.3d at 291 (quotingeDd. R.Civ. P.

23(@)(4)).This requires analysis of twlactors: “(1) whether counsel is qualified,
experienced, and able to conduct the litigationd é2) whether any conflicts of interest

exist between the named parties and the class3belyto representCarrow v. FedEXx

Ground Package Sys., In€ivil No. 163026 (RBK/JS), 2019 WL 7184548, at *9 (D.N.J.

Dec. 26, 2019) (citing In re Prudential Ins. Co. ABales Practice Litig. Agent Actions

148 F.3d 283, 312 (3d Cir. 1998). Defendants doadxress these factors, but instead
argue that adequacy is nsdtisfied here because “a plaintiff cannot adeglyate
represent people who possess different claimBdg¢ket No. 142, at 19 (quotirtdarris
v. Marsh 100 F.R.D. 315, 325 (E.D.N.C. 1983).] Howevernased above, the claims are
typical of the whole class, so Defendants’ adequergument failsMoreover, counsel
are indisputably “qualified, experienced, and atoleonduct the litigation,’deeDocket
No. 1291, at 22 (recounting counsels qualifications)]datiere is no conflict deeid. at
21]. Theefore, the adequacy requirement is met.
5. Predominance

Predominance means “that the questions of lawadrdammon to class
members predominate over any questions affectingiandividual members.SeeFeD.
R.Civ.P. 23(b)(3) This does require someatsaying from the Court, as it “must
formulate some prediction as to how specific isswilsplay out in order to determine

whether common or individual issues will predomi@dtn re Hydrogen Peroxide
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Antitrust Litig., 552 F.3d305, 311 (3d Cir2009)(quotingln re New Motor Vehicles

Can. Exp. Antitrust Litig.522 F.3d 6, 20 (1st Cir. 2008)). “If proof of tlkesential

elements of the cause of action requires individuahtment, then class certification is

unsuitable.”1d. (quotin@dNewton v. Merrill Lynch, Pierce, Fenner & Smith,dn259

F.3d 154, 172 (3d Cir. 2001)). Acourt, thus, mtestamine the elements of plaintiffs’
claim through the prism’of Rule 2314. (quotingNewton, 259 F.3d at 172).

In this case, the central question for predominasaehether the class members
were misclassified as independent contractors axbtd employees JeeDocket No.
129-1, at 1320; Docket No. 142, at 228.]* New Jersey courts use the-salled “ABC
test”to determine whether an invidual is an employee or an independent contractor

for NJWPL claimsHargrove v. Sleepy’s, LLCI06 A.3d 449, 465 (201%)Sleepy’sI).

Under the ABC test, an individuaiho performs a servids presumed to be an
employee unlesthe employer proves that:

(A) Such individual has been and will continue to beeffrom control or
direction over the performance of such servicehhaotder his
contract of service and in fact; and

(B) Such service is either outside the usual courgmisiness for which
such service is performed, or that such servigeidormed outside of

4 Defendants make three other arguments as wellt,khrey reassert the choicd-law
argument. [Docket No. 142, at 21.] For the reasountdined above, that argument falils.
Second, they argue that Plaintiffs’ “evidence tdghl deductions is individualized.Id.

at 28 (alterations omitted).] Third, they arguettfevidence of damages is
individualized.” [Id. (alterations omitted).] However, as Plaintiffs icdie in their reply
brief, these arguments are meritless. [Docket M8, At19-20.] These issues can
plainly be decided on common evidence, includingesglsheets already provided in
discovery.SeeCarr v. Flower Foods, Inc., Civil Action No. 8391, Civil Action No. 16
2581, 2019 WL 2027299, at *17 (E.D. Pa. May 7, 20(IB]ecause the same categories
of deductions were routinely made by Defendants sunlajected to the same treatment
in the standard written agreements be¢w the parties, the validity of those deductions
will hinge on common questions of law.”). Moreovénge Third Circuit has held that
“obstacles to calculating damages may not preckldss certification” provided that the
class can show “the fact of damages ... on a combasis.’Harnish v. Widener Univ.
Sch. of Law, 833 F.3d 298, 306 (3d Cir. 2016). Ridis have met that burden here.
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all the places of business of the enterprise forcWisuch service is
performed; and

(C) Such individual is customdyiengaged in an independently

established trade, occupation, profession or bissine
N.J.STAT. ANN.843:2%19()(6)(A)-(C).

“In cases concerning the alleged misclassificabbdelivery drivers in other
jurisdictions using ABC tests, federal couhtave repeatedly found common evidence
sufficient to satisfy all three prongs of the té&arrow 2019 WL 7184548, at *10 (citing
various cases). The Court will address each in turn

i Prong A

As stated above, Prong Arequires Defendants tovdhe drivers were free, in
contract and in fact, from Defendants’contiglJ.STAT. ANN. § 43:2119(i)(6)(A).
Defendants claim that common evidence cannot answeer of these inquiries.
[Docket No. 142, at 226.] Defendants argue that the drivers “signed miallg
different agreements depending on when they pralvgkrvices to NET pointing to a
handful of minor changes made over the course ®rious agreementfdd. at 4-5,
22.]In responseRlaintiffs counter that there are “ample terms shngANFI’s control
included in each of the contract iterations.” [DetiNo. 148, at 17.] They expand in a
footnote:

For example, terms requiring the drivers to provideir trucks to NFlI

exclusively forNFI's use, requiring the drivers to maintain GP$lan

communication systems approved by NFI, requiringdhigers to

regularly submit their trucks for inspection, regog the drivers to

maintain logs and numerous other records and sutiteinh to NFlI,

requiring the drivers to report all accidents or othssues to NFI

immediately, prohibiting the drivers from assigniogsubcontracting

their obligations, maintaining insurance mandatgdNBl, and providing
NFI the ability to terminate the driver for angason at NFI’s discretion.
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[Id. at 17 n.29.] Based on that evidence, the Court $ithéit common evidence can
determine whether the drivers were contractuateffrom Defendants’ control.

The Court also finds that common evidence can ansvhether bhe drivers were
factually free from Defendants’ contrdtlaintiffs point out that Defendants “required all
of its delivery drivers to follow numerous policies . issued instructions to all of its
drivers through letters and weekly newsletters, fidefendants’] managers and
supervisors routinely used ti@alcomm [communicationdystem to provide
instructions to its drivers while they performed thwork.” [Docket No. 1291, at 18
19.] Defendants also tracked the drivers’locatianth GPS devices, and automatically
reported the drivers as off duty under certainwmnstances.lfl.] Defendants argue that
the application of these policies “varied in praetiand therefore require an
individualized inquiry. [Docket No. 142, at 225.] It alsoclaimssome of the policies
referenced by Plaintiffs were only in place to stsafety protocols and Department of
Transportation requirementdd|] This is beside the poirdtthis stage of the casgee

Williams v. JaniKing of Philadelphia Inc., 837 F.3d 314, 322 (3d.@012) (“[T]he class

certification stage is not the place for a decistonthe merits.”). Moreoveftevidence of
common practices can establish common answersntrabas a matter of fact.”

Carrow, 2019 WL 7184548, at *10 (quotin@aSilvav. Border Transfer of MA, In¢296

F. Supp. 3d 389,401 (D. Mass. 2017)). Plaintifisvé shown such evidence in their
Motion, so the question of control as a matteraatfcan be resolved by common
evidence. Therefore, the Court holds that Prongi e resolved through common

evidence.
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ii. Prong B

As the Honorable Robert B. Kugler noted in a recgminhion on this issue,
“[tlhere is no real dispute that Prong B turns @menon evidence, because the
guestions it raises-about the nature of the service provided, the usaatse of
business of the eployer, and whether the service was performed atetimployer’s
place of business-are fairly abstract, and do not vary by individiadl. This Court
finds that theCarrow ourt’s analysis is equally applicable here, and thiong B can be
resolved on common evidence. Defendants concedelledirst part of Prong B-
whether the drivers performed services outsideutsweal course of Defendants’business
—can be resolved on common eviden@eDocket No. 142, at 227.] Instead, they
argue thathe divers performed services “outside of all the plao¢business of”
Defendants.Id. at 26] Defendants argue that this turns on “whetherdaheunt of
time a Contractor spent-and the work, if any, he performedat Trader Joe’s
warehouses in Nazareth Blatfield, Pennsylvania, establishes that he wdrkeside’
NFI's places of business.Id.] This, Defendants argue, cannot be answered by cammo
evidence.[d. at 2627.]

In response, Plaintiffs cite a recent New Jersaye®ior Court, Appellate
Division case in which that court held that, becausebtimness of a company that
transports goods for its customers is “at no fipdalkce, . . . the places of defendants’
business enterprise not only included its faciliyt also extended to the various
locations the truck drivers . . . were required tovalado perform services on defendants’

behalf.”Morales v. V.M. Trucking, LLCDocket No. A2898-16T4,2019 WL 2932649, at

*6 (N.J. Super. App. Div. July 9, 2019). In lightthhat decision, Defendants’gument

cannot be successful: their “places of businessluide both their own factories as well
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as the Trader Joe’s locations that the driversvededid to. Therefore, Prong B can be
resolved on common evidence.
ii. Prong C

Finally, Prong C requires that Defendants provedheers were “customarily
engaged in an independently established trade,patoon, profession or busines$’J.
STAT. ANN. 843:2119(i)(6)(C). As Judge Kugler wrote i@arrow “[t]he thrust of prong
Cis determining whether the ‘individual has a praies that will plainly persist despite
the termination of the challenged relationshig@arrow, 2019 WL 7184548, at *10
(quoting Hargrovel06 A.3d at 459)Additionally, the New Jersey Superior Court,
Appellate Division, has held that Prong C requitestt|tlhe employee must be engaged
in such independently established activity at timeetof rendering the service involved.”

Phila. Newspapers, Inc. v. Bd. of Review, 937 A&, 327 (N.J. Super. Ct. App. Div.

2007) (quotindgGilchrist v. Div. of Empl. Sec., 137 A.2d 29, 35.(N Super. Ct. App. Div.

1957)).

In this case, Plaintiffs argue that they were pudeld from operating as truly
independent businesses. [Docket No.-12@t 1718.] They point at that the drivers
worked fulttime for Defendants, they did not work for anybaaye, they were
prohibited from placing another business’s merchaadn their truckshey drove
trucks with Defendants’logo and DOT number, andytpulled trailers ownek by
Defendants.|d.] Defendants point out that some drivers worked fibreo companies
‘“immediately after they stopped driving for NFIDpcket No. 142, at 2@7.] However,
Defendants do not argue that any drivers were tableork for another companyhile

they worked for Defendants. The common evidencecates that they were precluded
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from doing so, in spite of Defendants’ protestatoAs such, Prong C can also be
decided on common evidence.

In conclusion, each prong of New Jersey’s ABC test be decided based on
common evidence in this case. Therefore, the pradance (and, resultingly,
commonality) requirement is satisfied here.

6. Superiority

Superiority means “that a class action is supetooosther available methods for
fairly and efficienty adjudicating the controversySeeFeD. R.Civ. P.23(b)(3). Rule
23(b)(3) further lists four “pertinent” factors tmnsider when determining if
superiorityis satisfied:

(A) the classnembers’interests in individually controlling the

prosecution or defense of separate actions;

(B) the extent and nature of anyigiation concerning the controversy

already begun by or against class members;

(C) the desirability or undesirability of concentratitige litigation of the

claims in the particular forum; and

(D) the likely difficulties in managing a class action.
FED.R.CIv.P.23(b)(3)(A)-(D).

Defendants argue that these factors cut againistdanfy of superiority for a
variety of reasons. [Docket No. 142, at-30.] They argue that the class would
“disregard[] class members’interests in individya&bontrolling the prosedion of their
claims”and “deprivg them of the ability to seek what they in fact warjltd.]
Defendants also reassert their claim that New Jelese would not apply to all putative
class members, and that the resulting conflict leetwapplicable lawmwould “render a

class action unmanageallevhich is not true given the Court’s rulings in tl@ginion.

[1d. at 30.]
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Plaintiffs, of course, argue the opposite. Theyentitat this case involves class
members who “shared similar roles and responsiédgit . . were all governed by a
uniform corporate . .. policy, and . . . are dlkging that the [policy] was illegal,” factors

which cut in favor of a class action. Rivet v. @fiDepot, Inc., 207 F. Supp. 3d 417, 432

(D.N.J. 2016). Moreover, the damegghere stand to be relatively small for many
individuals, who might otherwise be unable to pues$heir claims individuallySeeid.
(favoring class certification where members “wid\Ve little incentive to pursue their
claims on an individual basis”) ifrally, Plaintiffs point to a risk inherent to legal claims
for workers in the employment context: retaliatippocket No. 1291, at 28.] Class
actions can help avoid the chilling effect thatividual litigation might have on
employees, thereby makinga superior option.

The Court agrees with Plaintiffs on the questioswperiority. Despite
Defendants’argument®)o class member’s interests in independently pcaseg his
or her claim would be frustrated by certifying ttlass at issue here;” ti@ourt has not
been made aware of any other lawsuits brought bhgmteal class members, nor have
the class members “exhibited [any] interest in coling the prosecution of this action

in this forum or elsewhereSeeStair ex rel. Smith v. Thomas & Ckp254 F.R.D. 191,

201 (D.N.J.2008). Moreover, it is desirable to centrate this litigation in this forum,
especially considering that it has already beenceonrated here for nearly five years.
Finally, the parties do not note any substantiffialilties in managing this class action,
and in fact for many reasons set out above, thegereany reasons that a class action
would be more manageable than other opti@specially because of the reliance on
common evidence her€eeCarrow,2019 WL 7184548at *12. Therefore, the

superiority requirement is also met here.
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7. Ascertainability
Ascertainability requires that “(1) the class isfothed with reference to objective
criteria’; and (2) there is ‘a reliable and admin&tively feasibly mechanism for
determining whether putative class members falhwitthe class definition.Byrd v.

Aaron’s Inc, 784 F.3d 154, 163 (3d Cir. 2015) (quotidgyes v. WalMart Stores, Ing.

725 F.3d 349, 355 (3d Cir. 2013)). It “consistsiothing more than these two inquiries|
alnd it does not mean that a plaintiff must be ablelentify all class meimers at class
certification —instead, a plaintiff need only show that ‘class nbearscan be

identified.” Id. (quotingCarrera v. Bayer Corp., 727 F.3d 300, 308 n.2 (Bd2D 13).

In this case, the class definition is plainly basedy on objective dteria.
Defendants argue that “fulime basis” cannot be an objective criterion be@aus
Plaintiffs “attempt[] to define it.” [Docket No. 2 at 14.] This argument is illogical. A
criterion needing to be defined has no bearing beter it is objectiver subjective. In
this instance, the fullime criterion is clearly objective, as it is denmstrable by evidence

that does not rely, for instance, on “class memisease of mind.'SeeCity Select Auto

Sales v. BMW Bank of N. Am. Inc., 867 F.3d 434, 489 (3d Cir. 2017). Defendants

other arguments about this first ascertainabilffgaively attempt to force Plaintiffs to
identify all class memberiadividually, which they are not required to dothts stage.
Therefore, the Court finds that the critef the class is objective, and the first
ascertainability requirement is met.

Defendants also argue that the second requirensendgtimet. It relies on two

cases in making this argumemtargrove v. Sleepy’s, LLONo. 1001138 (PGS), 2018

WL 1092457 (DN.J. Feb. 28, 2018) $leepy’s II, and a previous iteration of the

abovediscussedCarrowcase. [Docket No. 142, at 4&.] TheCarrowcase upon which
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their argument relies no longer supports their tlyeas Judge Kugler has since issued
an opinion, dscussed above, that grants class certificationdase similar to this one.
SeeCarrow 2019 WL 7184548Meanwhile,Sleepy’s llis distinguishable from this case,
as Plaintiffs point out. In that case, the courhigel class certification in part because
a lack ofclearrecords to show what putative class members suffatiegedly improper

wage deductionsSeeSleepy’s Il 2018 WL 1092457, at7=8. Specifically, in that case,

the plaintiffs attempted to crogseference multiple sets afcompletedata taken from
different time periods to show ascertainabil®geid. at *3. Conversely, in this case,
“NFI produced spreadsheets that listed each cotdrathe individuals who drove for
each contractor in addition to the contractor hith@e., secondary drivers), and the
number of deliveries completed by each individupbdcket No. 148, at 9.] There is no

lack of sufficient data here as there wasSIlaepy’s Il SeealsoCarrow 2019 WL

7184548, at *12 (distinguishing that case fr@eepy’s lIbased on similar data as is
present in this caseln this case, the datadt®mpleteand covers the entirety of the
class period. Moreover, to the extent that Defertddrave not yet disclosed the needed
data with respect to certain potential class memptrey admit that they can easily do
so once the class has been certifi@egDocket No. 1493, at 3334.]
Defendantsalsopoint out that, like irSleepy’sll, they“often contracted with—
and thus paid—business entities rather than individuals,” andsthentities went on to
pay their individual drivers. [Docket No. 142, &.]LDefendants claim that “Named
Plaintiffs offer no mechanism for identifying indéwal people who experienced
deductions from their wagesId. at 17.] But, as Plaintiffs point out, the proposzass
would only consist of those individuals who “(1)tened into an independent contractor

agreement with NFI, either personally or througtogporate entity; and (2) drove a
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vehicle on a fullitime basis.” In other words$Plaintiffs only seek to include as class
members the contractors who actually drove for teelves,” not suixontractors whose
relationship with NFI reflects the more tenuaosinection Defendants warn @ourts

have found such a class to be ascertaina8de.e.q., Carrow2019 WL 7184548, at *12;

Carr v. Flower Foods, Inc., Civil Action No.¥391, Civil Action No. 162581, 2019 WL

2027299, at ¥0 (E.D. Pa. May 7, 2019
Therefore, the Court finds that the class is cipddfined and ascertainable here.
Moreover, all of the relevant Rule 23 requiremeants met, so the Court will grant class
certification.
IV. Conclusion
For the reasons expressdubae, the Court wilgrantPlaintiffs’ Motion for Class
Certification, though it will slightly alter Plaintiffs’ propogkclass in light of the findings
of this Opinion The following class is certified under Rule 23@)
1. Allindividuals who: (1) entere into, either personally or through a
corporate entityan independent contractor agreement with Nt had
a New Jersey choieef-law clause; and (2) drove a vehicle on a-tirthe
basis to perform deliveries of goods to Trader Sge&ores anywhere dhe
East Coast on behalf of NFI at any time since J22,e2009.
2. “Full-time basis” means having delivered at least 80%efloads assigned to the

contractor.

An accompanying Order shall issue.

July 1, 2020 s/Joseph H. Rodriguez
Date JOSEPH H. RODRIGUEZ
United States District Judge
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