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U N ITED STATES D ISTRICT COU RT
D ISTRICT OF N EW JERSEY
_________________
____
EDWARD SILIPENA, et al.,
:
:
Plaintiffs,
:
:
v.
:
AMERICAN PULVERIZER CO., :
et. al.,
:
:
Defendants. :
_______________________ :

H o n . Jo s e p h H . Ro d rigu e z
Civil Action No. 16-711

OPIN ION

This m atter com es before the Court on Motion of Defendant Am erican Pulverizer
and Hustler Conveyor Com pany (“Defendants”) to Dism iss [Dkt. No. 13] Counts I, II, V,
and VI of the Com plaint and to Strike Plaintiff’s claim for Punitive Dam ages and on
Defendant Pinnacle Engineering Inc.’s (“Pinnacle”) Motion to Dism iss for failure to
provide an Affidavit of Merit [Dkt. No. 44]. The Court has considered the written
subm issions of the parties and the argum ents advanced at the hearing on Novem ber 7,
20 16, which relate to Pulverizer’s m otion. For the reasons stated on the record that day
and those that follow, Defendant Pulverizer’s m otion is granted in part and Defendant
Pinnacle’s m otion is denied.
In relevant term s, the Com plaint alleges that Plaintiffs purchased a m achine from
Defendants for the intended use of shredding and sorting autom obile parts. By all
accounts the “shredder” is a m assive m achine that dism antles old cars and sorts the
various scrap m etals. Shortly after installation of the m achine, it m alfunctioned and a
fire ensued. Com pl. ¶¶ 63, 64, 69. The fire disabled the m achine and Plaintiffs allege,
inter alia, loss of profitability, revenue, and other assets. Id. at ¶ 77. The Counts
relevant to this m otion are as follows: Count I Strict Liability, Count II Negligence,
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Count V Breach of Im plied Merchantability, and Count VI Fraudulent Concealm ent.
The Com plaint also seeks Punitive Dam ages. Defendants m ove to dism iss pursuant to
Fed. R. Civ. P. 12 (b) (6).
Pinnacle m oves to dism iss on the ground that Plaintiffs failed to supply an
Affidavit of Merit as required by N.J .S.A. §2A-53A-2. Plaintiffs’ claim s against Pinnacle
relate to Pinnacle’s sale of defective equipm ent and/ or products and Pinnacle’s
negligent assistance in the installation of the equipm ent. Pinnacle argues that Plaintiffs’
assertion of claim s of negligence and design and m anufacturing defects, and breach of
services rendered by licensed engineering professionals im plicates the Affidavit of Merit
Rule. In other words, because Plaintiffs allege that Pinnacle deviated from the
acceptable standard of care, Pinnacle asserts that the subm ission of an Affidavit of Merit
is required before Plaintiffs can proceed with their claim s. Plaintiffs have not subm itted
an Affidavit of Merit in support if the claim s against Pinnacle.
The Court will address the issues in turn.
I. Stan d ard o f Re vie w - Mo tio n to D is m is s
Federal Rule of Civil Procedure 12(b)(6) allows a party to m ove for dism issal of a
claim based on “failure to state a claim upon which relief can be granted.” Fed. R. Civ.
P. 12(b)(6). A com plaint should be dism issed pursuant to Rule 12(b)(6) if the alleged
facts, taken as true, fail to state a claim . Fed. R. Civ. P. 12(b)(6). When deciding a
m otion to dism iss pursuant to Rule 12(b)(6), ordinarily only the allegations in the
com plaint, m atters of public record, orders, and exhibits attached to the com plaint, are
taken into consideration. See U.S. Express Lines, Ltd., 281 F.3d at 388; Chester County
Interm ediate Unit v. Pa. Blue Shield, 896 F.2d 80 8, 812 (3d Cir. 1990 ). It is not
necessary for the plaintiff to plead evidence. Bogosian v. Gulf Oil Corp., 561 F.2d 434,
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446 (3d Cir. 1977). The question before the Court is not whether the plaintiff will
ultim ately prevail. Watson v. Abington Twp., 478 F.3d 144, 150 (20 0 7). Instead, the
Court sim ply asks whether the plaintiff has articulated “enough facts to state a claim to
relief that is plausible on its face.” Bell Atl. Corp. v. Twom bly, 550 U.S. 544, 570 (20 0 7).
“A claim has facial plausibility1 when the plaintiff pleads factual content that
allows the court to draw the reasonable inference that the defendant is liable for the
m isconduct alleged.” Ashcroft v. Iqbal, 556 U.S. 662, 678 (20 0 9) (citing Twom bly, 550
U.S. at 556). “Where there are well-pleaded factual allegations, a court should assum e
their veracity and then determ ine whether they plausibly give rise to an entitlem ent to
relief.” Iqbal, 556 U.S. at 679.
The Court need not accept “‘unsupported conclusions and unwarranted
inferences,’” Baraka v. McGreevey, 481 F.3d 187, 195 (3d Cir. 20 0 7) (citation om itted),
however, and “[l]egal conclusions m ade in the guise of factual allegations . . . are given
no presum ption of truthfulness.” Wyeth v. Ranbaxy Labs., Ltd., 448 F. Supp. 2d 60 7,
60 9 (D.N.J . 20 0 6) (citing Papasan v. Allain, 478 U.S. 265, 286 (1986)); see also Kanter
v. Barella, 489 F.3d 170 , 177 (3d Cir. 20 0 7) (quoting Evancho v. Fisher, 423 F.3d 347,
351 (3d Cir. 20 0 5) (“[A] court need not credit either ‘bald assertions’ or ‘legal
conclusions’ in a com plaint when deciding a m otion to dism iss.”)). Accord Iqbal, 556
U.S. at 678-80 (finding that pleadings that are no m ore than conclusions are not
entitled to the assum ption of truth).

This plausibility standard requires m ore than a m ere possibility that unlawful conduct
has occurred. “When a com plaint pleads facts that are ‘m erely consistent with’ a
defendant’s liability, it ‘stops short of the line between possibility and plausibility of
‘entitlem ent to relief.’’” Id.
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Further, although “detailed factual allegations” are not necessary, “a plaintiff’s
obligation to provide the ‘grounds’ of his ‘entitlem ent to relief’ requires m ore than labels
and conclusions, and a form ulaic recitation of a cause of action’s elem ents will not do.”
Twom bly, 550 U.S. at 555 (internal citations om itted). See also Iqbal, 556 U.S. at 678
(“Threadbare recitals of the elem ents of a cause of action, supported by m ere conclusory
statem ents, do not suffice.”).
Thus, a m otion to dism iss should be granted unless the plaintiff’s factual
allegations are “enough to raise a right to relief above the speculative level on the
assum ption that all of the com plaint’s allegations are true (even if doubtful in fact).”
Twom bly, 550 U.S. at 556 (internal citations om itted). “[W]here the well-pleaded facts
do not perm it the court to infer m ore than the m ere possibility of m isconduct, the
com plaint has alleged-but it has not ‘shown’-‘that the pleader is entitled to relief.’”
Iqbal, 556 U.S. at 679 (quoting Fed. R. Civ. P. 8(a)(2)).
Finally, “if a com plaint is subject to a Rule 12(b)(6) dism issal, a district court
m ust perm it a curative am endm ent unless such an am endm ent would be inequitable or
futile.” Great Western Mining & Mineral Co. v. Fox Rothschild LLP, 615 F.3d 159, 174
(3d Cir. 20 10 ) (internal citation and quotation om itted; em phasis added).
II. D is cu s s io n
As a prelim inary m atter, in briefing and during oral argum ent, Plaintiffs concede
the dism issal of the claim for punitive dam ages and the Court will dism iss the claim with
prejudice.2
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Plaintiffs asked the court to dismiss without prejudice, but offer no authority in support of this request. In
addition, Plaintiffs seek discovery to bolster and further define the contours of this claim. That request is denied.
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Like the m ajority of the Com plaint, Plaintiffs’ claim of fraudulent concealm ent is
drafted in general terms, without identifying the specific parties at issue: there are six
Plaintiffs and six Defendants nam ed in the Com plaint. The Com plaint is replete with
general references to “Plaintiffs” and “Defendants” without any inform ation as to the
nature of the relationship between and or am ong the parties and/ or attribution of the
alleged conduct or inaction. This fact alone im plicates Twom bly’s m andate, which
requries that, in the absence of detail, a plaintiff provide “m ore than labels and
conclusions, and a form ulaic recitation of a cause of action’s elem ents[.]” Twom bly, 550
U.S. at 555.
More im portantly, the Count VI fails to m eet the pleading standards set forth in
Rule 9(b) of the Federal Rules of Civil Procedure, which requires particularized pleading
for claim s of fraud. Rule 9(b)’s heightened pleading standard requires that the details of
the alleged “circum stances” of the fraud be plead with specificity sufficient to “place
defendants on notice of the precise m isconduct with which they are charged.” Seville
Indus. Mach. Corp. v. Southm ost Mach. Corp., 742 F.2d 786, 791 (3d Cir. 1984). To that
end, “[a]lthough the rule states that [m ]alice, intent, knowledge, and other conditions of
a person's m ind m ay be alleged generally, and does not require the plaintiff to plead
every m aterial detail of the fraud, the plaintiff m ust use alternative m eans of injecting
precision and som e m easure of substantiation into their allegations of fraud.”
Argabright v. Rheem Mfg. Co., 20 1 F. Supp. 3d 578, 590 – 91 (D.N.J . 20 16) (quoting In re
Rockefeller Ctr. Props., Inc. Sec. Litig., 311 F.3d 198, 216 (3d Cir. 20 0 2) (internal
quotations and citations om itted)). Plaintiffs fail to m eet this standard.
Here, Plaintiffs’ claim of fraudulent concealm ent as plead in Count VI states in
general term s that Defendants “intentionally, willfully, and m aliciously” concealed
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m aterial defects from the Plaintiffs. See Com pl. ¶¶ 130 -131. Without identifying the
specific parties at issue or the nature of the defects, the Com plaint paints the conduct of
all of the Defendants with a broad brush and lacks any detail sufficient to satisfy even
the relaxed Rule 9(b) pleading standards. See In re Exxon Mobil Corp. Sec. Litig., 387
F.Supp.2d 40 7, 427 (D.N.J . 20 0 5) (“In order to receive the benefit of the relaxed
standard, at the very least plaintiffs m ust allege that the necessary inform ation lies
within the defendants’ control.”) Plaintiffs’ allegation that “Defendants, through their
experience, were in a position of superiority to Plaintiffs” and had knowledge that the
“System : (a) was known to produce com bustible output m aterial, (b) did not have a
production capacity if eighty (80 ) tons per hour, and (c) otherwise was not as warranted
and represented by Defendants” lacks the requisite specificity.
Plaintiffs’ generalized claim of fraudulent concealm ent fails to account for the
different roles Defendants Pulverizer and Hustler each played in the m anufacturing and
design of the m achine and/ or the fact that Pulverizer is a party to a contract with two of
the plaintiffs. In addition, the vague and unattributed allegation of superior knowledge
and experience of all of the Defendants fails to establish fraudulent concealm ent. As a
result, Plaintiffs’ lack of specificity as to which Defendants the alleged actions, or
inactions, are attributable is fatal to this claim .3 Defendants’ m otion is granted as to
Count VI.
Finally, Defendants argue that Plaintiffs’ causes of action im perm issibly sound in
both tort and contract as to all Defendants and that Plaintiffs’ com m on law tort claim s
are subsum ed by New J ersey’s Product’s Liability Act (“PLA”), N.J .S.A. 2A:58C-2, and
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Plaintiffs ask for discovery to ferret out the facts of this claim. Based on the insufficient allegation of fraudulent
concealment, the Court will not permit discovery on this claims.
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should be dism issed. In Count I, Plaintiff alleges a claim of strict products liability for
defective design and m anufacturing and failure to warn, without any reference to the
PLA. Count II alleges negligence while Count III, which is not at issue in this m otion,
alleges that Defendant Pulverizer was a party to a contract with Plaintiffs; Count III does
not delineate which of the six Plaintiffs are parties to the contract, but during oral
argum ent counsel explained that J oseph Silipena and Am erican Auto Salvage are the
only plaintiffs that are parties to the contract.4 Com pl. ¶97. Count III, without m aking a
distinction as to the contracted parties, is drafted in a m anner that conflates products
liability with failure to perform under the contract in that it alleges that the Defendants
failed to “provide and install a properly functioning” m achine, support, m anagem ent,
and failed to provide” proper fire suppression in the overall design, layout and
specification of the System .” Id. at ¶10 1. Count V alleges a breach of m erchantability
claim . Defendants argue that the causes of action plead in Counts I, II, V, and VI are
subsum ed the PLA and that such claim s are not independently cognizable.
The PLA provides:
A m anufacturer or seller of a product shall be liable in a product liability
action only if the claim ant proves by a preponderance of the evidence that
the product causing the harm was not reasonably fit, suitable or safe for its
intended purpose because it: (a.) deviated from the design specifications,
form ulae, or perform ance standards of the m anufacturer or from
otherwise identical units m anufactured to the sam e m anufacturing
specifications or form ulae, or (b.) failed to contain adequate warnings or
instructions, or (c.) was designed in a defective m anner.

N.J . Stat. Ann. § 2A:58C– 2. The term “product liability action” m eans any claim or
action brought by a claim ant for harm caused by a product, irrespective of the theory
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In addition, counsel agreed that Defendant Hustler is not a party to the contract and that parties to the contract
cannot recover in tort; their remedies lie in contract. The Complaint, as drafted, does not make this distinction.
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underlying the claim , except actions for harm caused by breach of an express warranty.”
N.J .S.A. 2A:58C-1b (3); In re Lead Paint Litigation, 191 N.J . 40 5, 924 A.2d 484, 50 3
(20 0 7) (noting that “the PLA is both expansive and inclusive, encom passing virtually all
possible causes of action in relating to harm s caused by consum er or other products”). A
plaintiff m ay assert a strict liability cause of action against a product m anufacturer
based on an unsafe design defect, m anufacturing defect, or failure to warn theory of
liability.
The New J ersey Legislature enacted the PLA to establish clear rules with respect
to certain m atters relating to actions for dam ages for harm caused by products. N.J .
Stat. Ann. § 2A:58C– 1. Therefore, if a claim falls within the scope of the PLA, the sole
m ethod to prosecute the claim is under the Act. Green v. Gen. Motors Corp., 310 N.J .
Super. 50 7, 70 9 A.2d 20 5, 20 9 (N.J . Super. Ct. App. Div. 1998) (“Under the [PLA] ... the
causes of action for negligence, strict liability and im plied warranty have been
consolidated into a single product liability cause of action, the essence of which is strict
liability.”) “To determine whether the PLA subsum es a particular claim , courts exam ine
the essential nature of the claim presented and decide whether the claim would
traditionally be considered a products claim .” Rodnite v. Hovnanian Enters., Inc., No.
0 8– 3787, 20 10 WL 30 79576, at *3 (D.N.J . Aug. 5, 20 10 ). This is not to say that the PLA
subsum es all causes of action involving a “harm ” caused by a “product.” New Hope Pipe
Liners, LLC v. Com posites One, LCC, No. 0 9– 3222, 20 0 9 WL 4282644, at *2 (D.N.J .
Nov. 30 , 20 0 9). A negligence claim predicating liability on a breach of duty arising
independent of the m anufacturer's duty to provide a non-defective product would not be
considered a product liability action even if the harm was caused by the product.
Likewise, a claim sounding in breach of an express warranty is excluded from the am bit
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of the PLA, as this cause of action sounds in m isrepresentation rather than product
liability.
New J ersey courts have repeatedly held that claim s of negligent manufacture and
breach of im plied warranty are no longer viable as separate causes of action for harm
caused by a product. See, e.g., Port Auth. of N.Y. & N.J . v. Arcadian Corp., 189 F.3d 30 5,
313 (3d Cir. 1999) (“Under New J ersey law negligence is no longer viable as a separate
claim for harm caused by a product.”); Brown ex rel. Estate of Brown v. Philip Morris
Inc., 228 F.Supp.2d 50 6, 516 (D.N.J . 20 0 2) (“Because the [PLA] generally subsum es
com m on-law product liability claim s, the Third Circuit, the New J ersey District Court,
and New J ersey State courts consistently have dism issed product liability claim s based
on com m on-law theories when those theories allege harm caused by a product.... In
light of the [PLA] and that uniform decisional law interpreting that statutory provision,
the Court determ ines that the [PLA] clearly subsum es plaintiff's com m on-law claim s
...”); Green, 70 9 A.2d at 20 9 (“Under the [PLA] ... the causes of action for negligence,
strict liability and im plied warranty have been consolidated into a single product
liability cause of action, the essence of which is strict liability.”); Tirrell v. Navistar
Intern., Inc., 248 N.J . Super. 390 , 591 A.2d 643, 647 (N.J . Super. Ct. App. Div. 1991)
(noting that “com m on-law actions for negligence or breach of warranty are subsum ed
within the new statutory cause of action”).
During oral argum ent, Plaintiffs attem pted to cure som e of the confusion caused
by the failure to parse out the actions or each party and argued, that som e of the claim s
m ay not be subsum ed by the PLA. At this stage of the litigation, Plaintiffs can continue
to pursue claim s under theories of both products liability and negligence and will be
granted leave to am end Counts I, II and V accordingly. See Ram os v. Silent Hoist and
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Crane Co., 256 N.J .Super. 467, 60 7 A.2d 667 (N.J . Super. Ct. App. Div. 1992)
(perm itting both claim s to proceed); see also Worrell v. Elliott & Frantz, 799 F. Supp. 2d
343, 351– 52 (D.N.J . 20 11). The Court cautions however that to the extent Plaintiffs
allege damage to the product itself, the econom ic loss doctrine proscribes recovery and
such a claim is not independently cognizable under the PLA. Ford Motor Credit
Com pany, LLC v. Mendola, 427 N.J .Super. 226, 48 A.3d 366, 374 (20 12) (“The Product
Liability Act and com m on law tort actions do not apply to dam age caused to the product
itself, or to consequential but purely econom ic losses caused to the consum er because of
a defective product.”
In Dean v. Barrett Hom es, Inc., relied upon by Defendants, the New J ersey
Suprem e Court explained the purpose of the econom ic loss doctrine and its im pact on
the PLA:
As com prehensive as the Products Liability Act is and appears to be, its
essential focus is creating a cause of action for harm caused by defective
products. The Act's definition of harm so as to exclude dam age a defective
product does to itself is not m erely the Legislature's em brace of the
econom ic loss rule, but a recognition that the Act's goal is to serve as a
vehicle for tort recoveries. Simply put, the Act is not concerned with
providing a consum er with a rem edy for a defective product per se; it is
concerned with providing a rem edy for the harm or the dam age that a
defective product causes to people or to property.

Dean v. Barrett Hom es, Inc., 20 4 N.J . 286, 8 A.3d 766, 777 (20 10 ) (The NJ PLA was not
“designed to transform a contract-like claim , that is a claim that the product itself in
som e fashion fails to operate as it should, into a tort claim ”); see also Kuzian v.
Electrolux Hom e Prod., Inc., 937 F. Supp. 2d 599, 60 8 (D.N.J . 20 13). Because Plaintiffs’
Com plaint fails to parse out the actions and/ or relationships of each defendant to each
plaintiff, the Court cannot discern whether the all of Plaintiffs intended tort claim s are
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subsum ed by the PLA. The Court agrees with Plaintiffs that, although not expressly
stated in Count I, this claim tracks the language of the PLA and asserts claim s under
that statute. To the extent, Defendants’ Motion to dism iss on the ground that Plaintiffs
fail to plead claim s under the PLA is denied. However, Plaintiffs claim s against
Pulverizer in Count I are not cognizable in light of the contract. Plaintiffs are given
leave to am end Counts I, II, and V only to m ake clear the allegations with respect to the
parties consistent with this Opinion. See Great Western Mining & Mineral Co. v. Fox
Rothschild LLP, 615 F.3d 159, 174 (3d Cir. 20 10 ) (“[I]f a com plaint is subject to a Rule
12(b)(6) dism issal, a district court m ust perm it a curative am endm ent unless such an
am endm ent would be inequitable or futile.”) (internal citation and quotation om itted).
Defendant Pinnacle m oves to dism iss the com plaint with prejudice for failure to
provide an Affidavit of Merit, pursuant to N.J .S.A. 2A:53A-27, which provides:
In any action for dam ages for personal injuries, wrongful death or
property dam age resulting from an alleged act of m alpractice or
negligence by a licensed person in his profession or occupation, the
plaintiff shall, within 60 days following the date of filing of the
answer to the com plaint by the defendant, provide each defendant
with an affidavit of an appropriate licensed person that there exists a
reasonable probability that the care, skill or knowledge exercised or
exhibited in the treatm ent, practice or work that is the subject of the
com plaint, fell outside acceptable professional or occupational
standards or treatm ent practices. The court m ay grant no m ore than
one additional period, not to exceed 60 days, to file the affidavit
pursuant to this section, upon a finding of good cause.
N.J .S.A. 2A:53A-27 (20 0 4). According to N.J .S.A. 2A:53A-29, “[i]f the plaintiff fails to
provide an affidavit or a statem ent in lieu thereof… it shall be deem ed a failure to state a
cause of action.” N.J .S.A. 2A:53A-29 (1995); see also Cornblatt v. Barow, 153 N.J . 218,
242 (1998) (stating that dism issal is to be with prejudice subject to certain
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exceptions). To determ ine whether this statute applies to a particular claim , the Court
considers the following elem ents:
(1) whether the action is for “dam ages for personal injuries, wrongful
death or property dam age” (nature of injury); (2) whether the
action is for “m alpractice or negligence” (cause of action); and (3)
whether the “care, skill or knowledge exercised or exhibited in the
treatm ent, practice or work that is the subject of the com plaint [
] fell outside acceptable professional or occupational standards or
treatm ent practices” (standard of care).
Couri v. Gardner, 173 N.J . 328, 334 (20 0 2) (quoting N.J .S.A. 2A:53A-27).
Defendant Pinnacle is an engineering firm . Pinnacle states that because the
claim s against it arise out of strict product liability for design and m anufacturing defects
and im proper installation, Plaintiffs im plicate Pinnacle’s work as licensed professionals,
which necessitates an Affidavit of Merit. The Court disagrees.
Plaintiffs’ claim s call into question Pinnacle’s expertise, but does not allege
engineering m alpractice. Com plaint ¶¶ 52-53. Plaintiffs allege that Pinnacle sold and
negligently installed defective products. Id. These allegations do not im plicate a
standard of care so as to com e under the auspices of the statute. See Borough of Berlin v.
Rem ington & Vernick Engineers, 337 N.J . Super. 590 , 595 (App. Div. 20 0 1). In
Borough of Berlin, the New J ersey Appellate Division considered sim ilar activity by an
engineering firm and held that the firm does not qualify as a “licensed person” under the
statute. Borough of Berlin, 337 N.J . Super. at 595. Because engineering firm s are
statutorily precluded from being licensed, no Affidavit of Merit requirem ent attaches to
claim s against such entities in circum stances where, as here, no licensed professionals
are being sued and the firm is alleged to have com m itted conduct ancillary to its
professional obligations as licensed engineers. As a result, because Pinnacle is alleged to
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have sold a defective product and negligently installed a defective product, an Affidavit
of Merit is not required and Pinnacle’s m otion is denied.

Dated: March 27, 20 17

s/ J oseph H. Rodriguez
Hon. J oseph H. Rodriguez,
UNITED STATES DISTRICT J UDGE
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