SMART v. ALl et al Doc. 21

NOT FORPUBLICATION (Doc.No. 14)

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
CAMDEN VICINAGE

SalahuddirF. SMART,
Plaintiff, : Civil No. 16-1026(RBK/JS)
V. Opinion
Tasha ALL, et al.,

Defendant(s).:.

KUGLER, United State®istrict Judge:

Plaintiff Salahuddin F. SmartPaintiff”) brings this action against Defendants Tasha Al
(“Ali"), Deian Baker (“Baker”), the State of New Jersey (“the State”), and Jane Doe
(collectively, “Defendants”). Plaintiff assertlaims under 42 U.S.C. § 1983, the First and
Fourteenth Amendments of the United St&tesstitution, and the tort of legal malpractice.
Defendants Ali and Baker (“DCPP Defendantsva to dismiss the Complaint (Doc. No. 14).
For the reasons expressed belowAPMefendants’ Motion to Dismiss@&RANTED.
l. FACTUAL BACKGROUND AND PROCEDURAL HISTORY

Plaintiff is the father of Persia S. Fasgiti.S.F.”) and a member of the same household
as P.S.F.’s half sister, Leliah S. Fassihi $IE.”). Compl. 1. On March 11, 2015, the Division of
Child Protection and Permanency (“DCPP”) recdiaaeferral from Baker, a caseworker at
DCPP, regarding potential child abuse and eetghf P.S.F. and L.S.F. by Plaintififl. Baker
initiated an investigation, and proceeded ®it\Wlaintiff's residencand request information

regarding L.S.F. from her schotd. 1-2. On March 19, 2015, Baker returned to Plaintiff's
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home to investigate an additional basis fatdchbuse, this time accompanied by police officers
who allegedly attempted to intimidate Plaintiff into permitting P.S.F. and L.S.F. to be
interrogatedld. At some point, DCPP also purporgdought the separation of P.Slé. On

April 8, 2015, DCPP sought a court ordeiconduct drug tests on Plaintifdl. 8.

Plaintiff brought a Complaint against BakBXCPP supervisor Ali, the State of New
Jersey, and Jane Doe on February 23, 2016 (@mcl). The Complaint asserts claims under 42
U.S.C. § 1983 against DCPP Defendants, the &nrd Fourteenth Amendments of the United
States Constitution against the State of Newsele and legal malpractice against Jane be.
1-10. On August 15, 2016, DCPP Defendants filedatiesent Motion to Dismiss regarding
Counts 1, 2, 5, and 6 (Doc. No. 14).

I. STANDARD OF REVIEW

Under Federal Rule of Civil Procedure 12(B)@ court may dismiss an action for failure
to state a claim upon which reliedn be granted. When evaluating a motion to dismiss, “courts
accept all factual allegations as true, constraectimplaint in the light most favorable to the
plaintiff, and determine whether, under any reasonable reading ofrtipgagiot, the plaintiff
may be entitled to relief.Fowler v. UPMC Shadysid&78 F.3d 203, 210 (3d Cir. 2009)
(quotingPhillips v. Cty. of Allegheny15 F.3d 224, 233 (3d Cir. 2008)). A complaint survives a
motion to dismiss if it contains sufficient factumtter, accepted as true,“state a claim to
relief that is plausible on its faceBell Atlantic Corp. v. Twombjyp50 U.S. 544, 570 (2007). It
is not for courts to decide at this point whatthe non-moving party will succeed on the merits,
but “whether they should be afforded an oppoity to offer evidene in support of their
claims.”In re Rockefeller Ctr. Props., Inc. Sec. Liti§11l F.3d 198, 215 (3d Cir. 2002). While

“detailed factual allegations” aret necessary, a “pldiff's obligation to povide the grounds of



his entitle[ment] to relief requires more than lislend conclusions, and@mulaic recitation of
the elements of a cause of action will not dowombly 550 U.S. at 555 (internal quotations
omitted);see also Ashcroft v. Ighdd56 U.S. 662, 678—79 (2009).

In making this determination, the court conducts a three-part an&@gsiago v.
Warminster Twp.629 F.3d 121, 130 (3d Cir. 2010). Fitsie court must “tak[e] note of the
elements a plaintiff must plead to state a claiih. {quotinglgbal, 556 U.S. at 675). Second, the
court should identify allegations that, “becatisey are no more than conclusions, are not
entitled to the assumption of truthd. (quotinglgbal, 556 U.S. at 679). “[T]hreadbare recitals
of the elements of a cause of action, suppdrtechere conclusory statements,” do not suffice.
Id. at 131 (quotindgbal, 556 U.S. at 678). Finally, “where there are well-pleaded factual
allegations, a court should assume their verasitythen determine whether they plausibly give
rise to an entitlement for reliefltl. (quotinglgbal, 556 U.S. at 679). This plausibility
determination is a “context-specific task that ieggithe reviewing coutb draw on its judicial
experience and common sendgljal, 556 U.S. at 679. A complaint cannot survive a motion to
dismiss where a court can only infer that arolés merely possible tlaer than plausibldd.

lll.  DISCUSSION
A. DCPP Defendants’ Motion to Dismiss
1. Sovereign Immunity

DCPP Defendants argue that Rt#f's claims against them must be dismissed under the
Eleventh Amendment. Every state is a “se¥gn entity in [the] federal systenSeminole Tribe
of Fla. v. Floridg 517 U.S. 44, 54 (1996). Because of tlsewvereignty, states are immune from
suit. Alden v. Maine527 U.S. 706, 713 (1999). These prinefpare embodied in, but not limited

by, the Eleventh Amendment of the United States Constitutioat 712—-13. State sovereign



immunity is “a jurisdictional bar which deprivésderal courts of subject matter jurisdiction,”
Blanciak v. Allegheny Ludlum Corg.7 F.3d 690, 693 n.2 (3d Cir. 1996), and an affirmative
defenseCarter v. City of Philg.181 F.3d 339, 347 (3d Cir. 1999). The court must therefore

grant a state’s motion to dismiss if the state enjoys immunity from the plaintiff's claims. This
immunity extends to state agents or officials when the “action is in essence one for the recovery
of money from the stateRegents of the Univ. of Cah19 U.S. 425, 431 (1997). The Eleventh
Amendment thus bars federal court suitsnhimney damages against state officers in their

official capacitiesKentucky v. Grahapd73 U.S. 159, 169-70 (1985). Suits against state officers
in their personal capacities, however, seek recovery the officers’ personal assets and are not
barred by the Eleventh AmendmeHafer v. Melg 502 U.S. 21, 27-29 (1991).

Plaintiff is suing Baker and Ali in #ir personal capacities and demands money
damages. The action thus appears to impos®pal liability on Bakeand Ali and is not
prohibited by the Eleventh Amendment. DCPRdDeants, however, nonetheless urge the Court
to construe the Complaint as one brought againiseéBand Ali in their offtial capacities. They
argue that the allegationsiasue concern “the actions Daflants took . . . in Defendants’
official capacities as DCPP employees” and “faitet forth any facts about what wrongful acts
Defendants undertook in their individual cap&si.” Def.’s Br. 10. The Supreme Court has
rejected this precise argumehglding that government officiafenay be liable . . . precisely
because of her [official] authorityMafer, 502 U.S. at 27-28. DCPP Defendants are correct that
the Third Circuit has declined to interpret & s1$ one directed agwt officers’ personal
capacities in some instances — where the plairgtiested injunctive lief, failed to specify
either capacity, or sued in both capacitiesePa. Fed’'n of Sportsmen’s Clubs, Inc. v. He&s7

F.3d 310, 314 n.2 (3d Cir. 200N)elo v. Hafer 912 F.2d 628, 636 (3d Cir. 199@jf'd, 502



U.S. 21 (1991)McCauley v. Univ. of the Virgin Island818 F.3d 232, 240 (3d Cir. 2010). None
of those situations are apgdible here. Plaintiff is clegrfequesting money damages and
requesting it from Baker and Adi'individual capacities. As sudie Court finds that sovereign
immunity does not bar the case and is not a basis for disrhissal.
2. Qualified Immunity

Government officials may nonetheless be prteigérom civil liability for claims under 8
1983 based on qualified immunityearson v. Callaharb55 U.S. 223, 231 (2009). Qualified
immunity protects “all but the plainly incompeit or those who knowgly violate the law.”
Ashcroft v. al-Kidgd563 U.S. 731, 743 (2011) (citationsitted). Government officials are
entitled to qualified immunity ungs (1) the plaintiff has shown fadhat make out a violation of
a constitutional right, and (2) the right at issue was “clearly established” at the time of the alleged
misconductPearson 555 U.S. at 232. Courts are permitted to address either prong of the
analysis first in light of the circumstances at héek idat 236. The defendant bears the burden
to prove qualified immunitySee Thomas v. Independence Twf3 F.3d 285, 293 (3d Cir.
2006).

Counts 1, 2, 5, and 6 allege a violation of iRti#fis right to directthe care, custody, and
control of P.S.F. and L.S.F and a violatiorPo8.F.’s right to familial association. The Court
will first address whether such rights wetearly established when Baker undertook the
investigation of Plaintiff. Th&@hird Circuit has recognized a caitstional right to the custody,
care, and management of childrerCiroft v. Westmoreland Cty. Children & Youth Sefii3

F.3d 1123, 1125 (3d Cir. 1997). The right, howetierlimited by the compelling governmental

! For the same reasons, the Gaajects DCPP Defendants’ argurhémat they are not “persons
under § 1983. State officials in th@dividual capacities are cadsred “persons” eligible for
suit under § 1983-afer, 502 U.S. at 27.



interest in the protection of dtiren,” and the court must balance the liberty interests of the
family unit against the state’s interest in preventing child abdsélhe right to family integrity
clearly does not include a cortgtional right to be free frorshild abuse investigationsd.

The pleadings complain that Baker and Ali aield the right to familial integrity because
Baker initiated the abuse and reglinvestigation oPlaintiff, visited Plaintiff's residence,
requested information relating to L.S.F. fréwer school, and sought separation of P.S.F. from
Plaintiff. Such acts are all paot a child abuse investigati of Plaintiff and thus do not
constitute violations of his right to familial integrity. The Complaint contains no additional
allegations amounting to an interference in theepiachild relationship. Rintiff, for example,
does not allege he faced the ultimatum of vauiyt separating himself from his child or else
having the child forcibly remved from his care, as @roft. 103 F.3d at 1125. Absent any actual
interference with Plaintiff’'s caref the children, there is no vation of a clearly established
constitutional right. Thus, th@ourt rejects the 8§ 1983 claims the basis of qualified immunity
and dismisses Counts 1, 2, 5, and 6 with prejudice.

B. State of New Jersey

District courts must review complaints in civil actions in which a litigant is proceéuing
forma pauperisand mussua spontalismiss any claim that isifiolous, is malicious, fails to
state a claim upon which relief may be grantecgemks monetary relief from a defendant who is
immune from such relieSee28 U.S.C. § 1915(e)(2)(B). This Court now proceeds to screen

Plaintiff's claims againsthe State of New Jersey.

2 DCPP Defendants alternativelygae that Counts 5 and 6 should be dismissed because Plaintiff
lacks standing to bring the § 1983 claims on HedfdP.S.F. Because the Court finds that
gualified immunity bars the Counts, the@t does not readhe standing issue.



Plaintiff alleges that two prosions of New Jersey law, l.Stat. Ann. 88 9:6-8.23(a) and
2A:6-8.21(d), violate the Firstnd Fourteenth Amendmentstbe United State Constitution.
State statutes are “entitled to the presumption of constitutiondligules Warehouse Co. v.
Bowles 321 U.S. 144, 153 (1944). A plaiitvho seeks to challenge the constitutionality of a
state statute may do so as a facial or asiegpltack. A facial attack “tests a law’s
constitutionality based on its text alone andseet consider the facts circumstances of a
particular case.SeeUnited States v. Marcavagé09 F.3d 264, 273 (3d Cir. 2010). An as-
applied attack “does not contend that a lawneonstitutional as written but that its application
to a particular person under particular circumstances deprived that person of a constitutional
right.” Id. A facial challenge to a statute is “the shdifficult challenge to mount successfully,
since the challenger must establthat no set of circumstana@egsts under which the [statute]
would be valid.”United States v. Salernd81 U.S. 739, 745 (1987). Here, Plaintiff appears to be
bringing a facial cortgutional challenge.

The first provision at issue, N.J. StaniA 8§ 9:6-8.23(a), mandates that any minor subject
to a child abuse or neglect proceeding lpgasented by a law guardian. The other provision,
N.J. Stat. Ann. 8 2A:6-8.21(d), does not exist d@ns unclear to the Court what provision
Plaintiff intended to cite. Regardig, both challenges fail as a matittaw. Plaintiff asserts that
New Jersey law unconstitutionally denies a pareatitht to retain an attorney of choice for the
child, by infringing “parental direction prettions” under the First Amendment and the
Fourteenth Amendment Equal Protection Clad$e First Amendment does not recognize a
First Amendment right for the parent tontrol the court representative of a chideU.S.

Const. amend. I. As for the challenge underRburteenth Amendment, the Equal Protection

Clause provides that no state shall “deny toargon within its jurisdiction the equal protection



of the laws.” U.S. Const. amend. XIV. Thisnigt a command that all persons be treated alike,
but rather a direction thall persons similarly siated be treated alik8ee City of Cleburne,
Tex. v. Cleburne Living Ctr473 U.S. 432, 439 (1985). Thus, to state a claim under the Equal
Protection Clause, a plaintiff must allege thaj:qlie is a member of a protected class; and (b)
she was treated differently frosimilarly situated individual¥&eenan v. City of Phila983 F.2d
459, 465 (3d Cir. 1992). The Supreme Court has nexegnized parental status as a protected
class.See, e.gCity of Cleburne, Tex473 U.S. at 440-48d. of Trustees of Univ. of Alabama
v. Garrett 531 U.S. 356, 366 (2001). Furthermore, RiHifails to assert how he was treated
differently than similarly situated individual§he allegations in Count 3 thus cannot form the
basis for a plausible constitutional challenge tovNersey law, and the Court dismisses Count 3
with prejudice?

C. Jane Doe

The only remaining count is a legal malgree claim against Jane Doe of the Camden
County Office of the Public Defender that arisesrfrher representation of J.S.F. and L.S.F. The
Third Circuit has held that “whetée claim over which the district court has original jurisdiction
is dismissed before trial, thestlict court must decline to deld the pendent state claims unless
considerations of judici@conomy, convenience, and fairnésshe parties provide an
affirmative justification for doing soHedges v. Mus¢@04 F.3d 109, 123 (3d Cir. 2000)
(quotingBorough of West Mifh v. Lancaster45 F.3d 780, 788 (3d Cir. 1995)). Plaintiff's

claims under federal law have been dismisaad,the Court does not observe an affirmative

3 The Court notes that a litigant challenging thestitutionality of a state statute must file and
serve a notice on the state attorney general. FeGivkP. 5.1(a). This muirement is satisfied
where the state is a partgl,, as is the case here. The CourtHar notes that the State of New
Jersey was never served with the Complaint @ntsto Federal Rule &ivil Procedure 4(c);
this deficiency, however, warrants no furthesadission given that the Court is dismissing the
Complaint.



justification for this Court to retain supplemdrjtaisdiction over the state law claim at this
time. Plaintiff can rebring the legal malpracticainl in the case that he successfully amends the
Complaint to assert a claim against the Statdest Jersey that is plaible and over which this
Court has jurisdiction. At this juncture, howeyttre Court declines to exercise supplemental
jurisdiction over Count 4 pursugto 28 U.S.C. § 1367(c)(3) anlismisses the Count against
Jane Doe.
IV.  CONCLUSION

DCPP Defendants’ Motion to DismissGRANTED and Counts 1, 2, 5, and 6 are
DISMISSED WITH PREJUDICE . Count 3 against the State of New JerséyI8MISSED

WITH PREJUDICE . Count 4 against Jane DoeDESMISSED WITH PREJUDICE .

Dated: 2/2/2017 s/ Robert B. Kugler

ROBERTB. KUGLER

Lhited State District Judge



