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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

MARK WOLOSHIN, : Hon. Joseph H. Rodriguez
Plaintiff, : Civil Action No. 16-1982
V.
OPINION

NEW JERSEY TRANSIT BUS
OPERATIONS and UNKNOWN
OPERATOR OF BUS 6002,
Defendants.
This matter is before the Court on a motion to dssyPlaintiff’s
Amended Complaint. The Court has reviewed the ssBmns and decides
the matter based on the briefs pursuant to Fe@ihRP. 78(b). For the

reasons stated here, the motion will be granted.

Background

Plaintiff Mark Woloshin a deaf individual, alleges that on June 3,
2015at 3:54 P.M., he and his young son, in possessi@soall child’s
bicycle, werewaitingatthe bus at the stop on Broadway between Federal
Street and Martin Luther King Boulevardgresumably in Camden. (Am
Compl. § 56.) When Bus 6002 stopped at the curb, Plaintiff stétteload

the bicycle onto the bicycle rack on the frontloétbus. (Am Compl. {8,
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11)1 Plaintiff claimsthat the unknowrbus operatorstarted berating him,
not realizing he was deafAm. Compl. 1 12 Plaintiffallegesthateven
after he showed the driver a card that he carttigsrgg that he is deathe
operabr “keptberating him” and “made motions to indicate to himat he
was not allowed to put the small chddicycle on the front of the bu’'s
(Am. Compl. 1 1316.) When Plaintiff attempted to carry the bicycle onto
the bus, the drivetmade motions to Plaintiff indicating that he wag no
allowed to carry themal child’s bicycleonto the bus himdg while
continuing to berate hith (Am. Compl. § 1819.) Plaintiff states that he and
his son were “denied entry onto the basidthe bus ultimately pulled awa
from the curb (Am. Compl. | 24222.)

Plaintiff claims that he was discriminated by the unknown bus
operator and denied entry onto the bus, a plagaibfic accommodation,
“because he could nbear the orally given directives of theperatof and
because he could noxgress himselbrallyto theDefendant.” (Am. Compl.
1 24.)Plaintiff further alleges that the unknown bayserator‘had an
obligation to reasonably modify his method of commmation with

Plaintiff to effectively convey his instructions Bdaintiff once he learned or

1Plaintiff alleges he *knew how to load a small clslbicycle onto the
bicycle rack on the front of the bus, havidgne so many times previously.”
(Pl. Amend. Compl. § 10



should have rd&zed thatPlaintiff was a deaf individuaknd“treated
Plaintiff disparatelyfrom hearing riders of the bugAm. Compl.  2526.)
Finally, Plaintiff alleges Nev Jersey Transis vicariously liable for the
alleged conduct of the unknown operator. @hend. Compl. § 27
Plaintiff filed his original Complaint in the Super Court of New
Jersey, Special Civil Part, Camden County, on Ma#ch016. On March 11,
2016, Defendant Blw Jersey Transit removed this matt@€n May 26,
2016,Plaintiff fled an Amended Complaint against Defendants New Jersey
Transit and Unknown Operator of Bus 6002 allegiradations of Title Il of
the Ameri@ans with Disabilities Act (“ADAJ, 8§ 504 ofthe Rehabilitation
Act, andthe NJLAD, as well asntentional infliction of enotional distress.

Applicable Standard

Federal Rule of Civil Procedure 12(b)(6) allowsafy to move for
dismissal of a claim based on “failure to statdaanc upon which relief can
be granted.” Fed. R. Civ. P. 12(b)(6). Acomptashould be dismissed
pursuant to Rule 12(b)(6) if the alleged facts emalas true, fail to state a
claim. Fed. R. Civ. P. 12(b)(6). When decidingnation to dismiss
pursuant to Rule 12(b)(6), ordinarily only the gleions in the complaint,

matters of public record, orders, and exhibits @ted to the complint, are



taken into consideratioh SeeChester County Intermediate Unit v. Pa.

Blue Shield 896 F.2d 808, 812 (3d Cir. 1990). Itis not nex=my for the

plaintiff to plead evidenceBogosian v. Gulf Oil Corp.561F.2d 434, 446

(3d Cir. 1977). Thegestion before the Court is not whether the pldfinti

will ultimately prevail. Watson v. Abington Twp 478 F.3d 144, 150 (2007).

Instead, the Court simply asks whether the plafihais articulated “enough

facts to state a claim to relief that is plaasion its face.”Bell Atl. Corp. v.

Twombly, 550 U.S. 544, 570 (2007).
“A claim has facial plausibilitywhen the plaintiff pleads factual

content that allows the court to draw the reasoeabference that the

defendant is liable for the misconduclegled.” Ashcroft v. Igbal 556 U.S.
662, 678 (2009) (citingwombly, 550 U.S. at 556). “Where there are well

pleaded factual allegations, a court should assthe® veracity and then

¥“Although a district court may not consider mattesdraneous to the
pleadings, a document integral to or explicitlyjedlupon in the complaint
may be considered without converting the motionismiss into one for
summary judgment.” U.S. Express Lines, Ltd. v. ¢ings, 281 F.3d 383,
388 (3d Cir. 2002) (internal quotation marks antéhistons omitted)
(emphasis deleted)AccordLum v. Bank of Am, 361 F.3d 217, 221 n.3 (3d
Cir. 2004) (citatios omitted).

2This plausibility standard requires more than a engossibility that
unlawful conduct has occurred. “When a complaileiaols facts that are
‘merely consistent with’a defendant’s liability,'stops short of the line
between possibility and plausibilibf ‘entitlement to relief.”1d.
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determine whether they plausibly give rise to atittement to relief’
Igbal, 556 U.S. at 679.
The Court need not accept “unsupported conclusemg

unwarranted inferencesBaraka v. McGreevey81 F.3d 187, 195 (3d Cir.

2007) (citation omitted), however, and “[ljlegal @msions made in the
guise of factual allegadns . . . are given no presumption of truthfulnéss.

Wyeth v. Ranbaxy Labs., Ltd448 F. Supp. 2d 607, 609 (D.N.J. 2006)

(citing Papasan v. Allain478 U.S. 265, 286 (1986 )3eealsoKanter v.

Barella 489 F.3d 170, 177 (3d Cir. 2007) (quotiBgancho vFisher, 423

F.3d 347, 351 (3d Cir. 2005) (“[A] court need noédit either bald
assertions’or legal conclusions’in a complaintewn deciding a motion to

dismiss.”)). Accordlgbal, 556 U.S. at 6 780 (finding that pleadings that

are no more than conclusions are not entitled soassumption of truth).
Further, although “detailed factual allegationséawot necessary, “a
plaintiff's obligation to provide the ‘grounds’ &ifis ‘entitlement to relief
requires more than labels and conclusions, andmautaic recitation of a
cause of action’s elements will not dolivombly, 550 U.S. at 555 (internal

citations omitted).Seealsolgbal, 556 U.S. at 678 (“Threadbare recitals of

the elements of a cause of action, supported byermenclusory statements,

do not suffice.”).



Thus, a motion to dismiss should be granted untles9laintiff's
factual allegations are “enough to raise a rightdleef above the
speculative level on the assumption that all ofecbhmplaint’s allegations
are true (even if douhtl in fact).” Twombly, 550 U.S. at 556 (internal
citations omitted). “‘{W]here the wepleaded facts do not permit the court
to infer more than the mere possibility of miscoetiuhe complaint has
allegedbut it has not ‘shownthat the pleader is entitled to relief.fgbal,
556 U.S. at 679 (quoting Fed. R. Civ.8{a)(2)).

Discussion

Under Title 1l of the ADA, “no qualified individuakith a disability
shall, by reason of such disability, be excludexhirparticipation in or be
denied the benefitsf the services, programs, or activities of a paklntity,
or be subjected to discrimination by any such ent#2 U.S.C. § 12132,
The ADA defines “public entity”to include “any Sor local government,”
id. 8§ 12131 (1)(A), and additionally includéany department, agency,
special purpose district, or other instrumentadty State or . .local
government,id. § 12131 (1)(B).

Under the section 504 of the Rehabilitation Act,|ffrotherwise
gualified individual with a disability in the UniteSates . . shall, solely by

reason of her or his disability, be excluded frdme participation in, be



denied the benefits of, or be subjected to disanemion under any program
or activity receiving Federal financial assistanfe29 U.S.C. § 794(a}.For
purposes of the RA, “program or activity” mes“all of the operations of . . .
a department, agency, special purpose districotber instrumentality of a
State or local government” or “the entity of sudiate or local government
that distributesuch [federal] assistance and each such departorent
agency (and each other State or local governmentygmo which the
[federal] assistance is extended, in the casesi$tnce to a State or local
govermment[.]”1d. 8 794(b)(2).

Under the NJLAD, iis “unlawful discrimination” for “any owner,
lessee, proprietor, manager, superintendent, agermployee of any
place of public accommodation directly or indirgadtd refuse, withhold
from or deny to any person any of the accommodatiaavantages,
facilities or privileges thereof, or to discriminadgainst any person in the
furnishing thereof. .on account of . .disability.” N.J.Stat. Ann. § 10:5
12(f)(1); seealsoid. § 10:54 (“All persons shall have the opportunity .to.
obtain all theaccommodations, advantages, facilities, and pmgeeof any

place of public accommodation .without discrimination because of. ..

disability . . .subject only to conditions and limitations applitahblike to



all persons. This opportunity is recognized as drdlared to be a civil
right.”)

To prevail on a claim under any of these statuagdaintiff must
prove that he‘(l) has a disability; (2) was otherwise qualifielparticipate
in a [public] programand (3) was denied the benefits of the program or
was otherwise subject to discrimination becaugéisi disability.” Stone

v. New Jersey Admin. Office of the Couy&57 FedAppx. 151, 15354 (3d

Cir. 2014) (quoting Chambers ex rel. Chambers tn.a®tDist. of Phila. Bd.

of Educ, 587 F.3d 176, 189 (3d Cir. 2009)). &tone the Third Circuit
specifically noted that claims under the ADA and RAst satisfy the above
elementsid., and further held that “[bJecause the NJLAD frslien the
same analytiddramework’as the ADA, claims under it can be a€ssed

alongside those under the ADAd. at 154 (quotingMcNemar v. Disney

Store. Inc, 91 F.3d 610, 618 (3d Cir. 1996)).

Plaintiffs Amended Complaint is devoid of factsathsuggesa causal
relationshp between his disability and the alleged injury fdcts tend to
showthat the bus driver treated Plaintiff differenttpi any other persgn
deaf or hearingattempting to bring a bicycle onto the bus. In fdbe
Amended Complaint states that thewdri did not realize Plaintiff was deat.

(Am. Compl. 1 12.)



In addition, Plaintiff does not articulate how lisability required a
special accommodation during his interaction witle bus driver and how
that accommodation was not made. Rather, the Aradr@mplaint is
clear that the driver effectively communicated wRtaintiff so that Plaintiff
understood that he was not permitted to brtimg bicycle on the bus.

Accordingly,Plaintiff's claims must be dismsed? The unsupported
conclusory statements that he was not permittetherbus because of his
disability are insufficient to withstand a motioo dismissThe dismissal
will be without prejudice to his right to file ameended complaint, if he can

do so consistent with the direction in this Opini&eeFletcherHarlee

Corp. v. Pote Concrete Contractors, |mM82 F.3d 247, 251 (3d Cir. 2007)

(explaining that Third Circuit precedent “suppotiie notion that in civil
rights cases district courts must offer amlenentArrespective of whether
it is requested-when dismissing a case for failure to state a clamess
doing so would be inequitable or futilehe Court notes, however, that
the proposed Second Amended Complaint attachedaiotif's brief

suffersfrom the same deficiencies that have been outlmleave.

2In briefing, Plaintiff has withdrawn the claim agat New Jersey Transit
for intentional infliction of emotional distresss & was based on a theory
of respondeat superior. (Pl. Br., p. 14.)
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Conclusion
For these reasons, Defendant’s motion to dismigsasted. An
Order willaccompany this Opinion.
Dated: September 22016 /s/ Joseph H. Rodriguez

JOSEPH H. RODRIGUEZ
USDJ
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