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NOT FORPUBLICATION (Doc.No. 1)

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
CAMDEN VICINAGE

MELODY JOY ZAUGG,
Plaintiff, ~ :  Civil No.16-2143(RBK)

V. . OPINION
ACTING COMMISSIONER OF SOCIAL
SECURITY, :

Defendant.

KUGLER, United States District Judge:

This matter comes before the Court upandppeal of Melody Joy Zaugg (“Plaintiff”)
for review of the final determination of the @missioner of Social Seaty (“Commissioner”).
The Commissioner denied her application foci&loSecurity Disability Insurance (“SSDI”)
benefits under Title XVI of the Social Securigt. For the reasons set forth below, the decision
of the Commissioner ACATED , and the Court will remand this matter to the Administrative
Law Judge (“ALJ”) for further proceenlys consistent with this Opinion.
. BACKGROUND

On October 15, 2012, Plaintiff applied for SSider Title 11 of the Social Security Act
because she suffered from Crohn’s diseasbnes high blood pressure, anxiety, and learning
disability. Administrative Recor(fRec.”), Ex. 2A at 121 (Dad\o. 4-3). Plaintiff alleged
disability as of October 1, 2008 andsnasured for SSDI through December 31, 2@&ERec.,

Ex. 2A at 122; ALJ Hearing Decision (“ALJ Ds@n”) at 54 (Doc. No. 4). Plaintiff's initial

Dockets.Justia.com


https://dockets.justia.com/docket/new-jersey/njdce/1:2016cv02143/332069/
https://docs.justia.com/cases/federal/district-courts/new-jersey/njdce/1:2016cv02143/332069/15/
https://dockets.justia.com/

application was denied on February 7, 2C®] denied on reconsideration on May 6, 2013.
Rec., Ex. 2A at 126; Rec., Ex. 4A at 136. Riiffi filed a request for a hearing on May 29, 2013.
Rec., Ex. 7B. A hearing was held before an ALJ on September 8, 2014, and the ALJ denied
Plaintiff's claim on January 28, 2015. Rec., BB. (Doc. No. 4-4); ALJ Decision. Plaintiff
submitted a request for review to the Appeals Council on February 3, 2015. Rec. at 19. The
Appeals Council denied Plaintiff’'s request feview on February 26, 2016, and the ALJ’s
determination became the final decision of @mmissioner. Rec. at 5. Plaintiff filed this
Complaint on April 18, 2016. (Doc. No. 1).

The Social Security Act defines disabilitytag “inability to engge in any substantial
gainful activity by reason ofrey medically determinable physical or mental impairment . . .
which has lasted or can be expected to lash fwontinuous period of ntdss than 12 months.”
42 U.S.C. § 423(d)(1)(A). The ALJ used théabdished five-step evaluation process to
determine if Plaintiff was disable8ee20 C.F.R. 8§ 404.1520. For the first four steps of the
evaluation process, the claimant has thelénrof establishing their disability by a
preponderance of the evidenZ&ansak v. Colvin777 F.3d 607, 611-12 (3d Cir. 2014). First,
the claimant must show that she was not engag&libstantial gainful activity” for the relevant
time period.See20 C.F.R. 8§ 404.1572 (defining “substantial gainful activity”). Second, the
claimant must demonstrate that she has agfgemedically determinable physical and mental
impairment” that lasted for a contiaus period of at least 12 monts&e20 C.F.R.

§ 404.1520(a)(4)(ii) (explaining send step); 20 C.F.R. $4.1509 (setting forth the duration
requirement). Third, either the claimant showat their condition is onef the Commissioner’s

listed impairments, demonstrating that she istdéhand entitled to benefits, or the analysis



proceeds to step four. 20 C.F.R. 8§ 404.147@{(iii) (explaining the third step¥ee als®0
C.F.R. Pt. 404, Subpt. P., Appx. 1.

Fourth, if the condition is not equivalentddisted impairment, the claimant must show
that she cannot perform herspavork, and the ALJ mussksaess the claimant’s residual
functional capacity (“RFC”). 20 C.F.R. 8§ 404.152)14)(iv) (explaininghe fourth step); 20
C.F.R. 8§ 404.1520(e) (same). If the claimauetets her burden, the burden shifts to the
Commissioner for the last stefirnsak 777 F.3d at 612. At the fifth and final step, the
Commissioner must establish that other availaldek exists that the claimant is capable of
performing based on her RFC, agducation, and work experiendd.; 20 C.F.R. § 404.1520
(@)(4)(v) (explaining the fifth step). If the claimacan make “an adjustment to other work,” she
is not disabledSee20 C.F.R. § 404.1520(a)(4)(V).

At step one, the ALJ determined that Pldiftad not engaged in substantial gainful
activity during the period of October 1, 2008, #ilkeged date of disdity onset through
December 31, 2012, her date last insured. Bkdision at 25. The ALJ further found that
Plaintiff was severely impaired by her Crohn’seafise, irritable bowel syndrome, chronic kidney
disease, obesity, and anxielty. at 26. The ALJ found that Prdiff was not severely impaired
by her lumbar strain/radiculopggt, degenerative disc diseasestgifis, hypertension, asthma,
mydriasis, and eczemhl. at 26-33. At the third step, the Abéld that Plaintiff's impairments
did not meet or medically equal the setyeof the Act’s listed impairmentsd. at 33. The ALJ
cited the fact that Plaintiff can occasiongllgpare meals, shop for food, do laundry, and handle
her financesld. at 34-35At the fourth and fifth steps, th&.J held that although Plaintiff was
unable to perform past relevant work, she haddsidual functional capid¢to perform a range

of work at the sedentary exertionavel with additional restrictionsd. at 36-52. The ALJ held



that there were other occupations that existesignificant numbers th&laintiff could perform.
Id. at 53-54. Based on these findings, the ALJ Hedd Plaintiff was notlisabled under sections
216(i) and 223(d) of the SadiSecurity Act from Octobel, 2008, the alleged onset date,
through December 31, 2012%thate last insuredd. at 54.

IIl. STANDARD OF REVIEW

When reviewing the Commissioner’s final daon, this Court is limited to determining
whether the decision was supported by substastidence, after reviewing the administrative
record as a whol&irnsak 777 F.3d at 610 (citing 42 U.S.€405(g)). Substantial evidence
means “such relevant evidence as a reasemalrid might accept as adequate to support a
conclusion.”Morales v. Apfel225 F.3d 310, 316 (3d Cir. 2000). The oft-used description for
this standard is that substantial evidence is &niban a mere scintilla but may be somewhat less
than a preponderance of the eviden&=&, e.gRutherford v. Barnhart399 F.3d 546, 552 (3d
Cir. 2005). Courts may not set aside the Commissi's decision if it isupported by substantial
evidence, even if this cautwould have decided thaétual inquiry differently.’Fargnoli v.
Massanarj 247 F.3d 34, 38 (3d Cir. 2001) (citirtartranft v. Apfel 181 F.3d 358, 360 (3d Cir.
1999)).

Upon review, this Court must be warytodating the determinian of substantial
evidence as a “self-execngj formula for adjudication.Kent v. Schweike710 F.2d 110, 114
(3d Cir. 1983). This Court must set aside then@ussioner’s decision if #y did not take into
account the entire recoat failed to resolve an evidentiary confli&ichonewolf v. Callahar®72
F. Supp. 277, 284-85 (D.N.J. 1997) (cit@gber v. Matthews574 F.2d 772, 776 (3d Cir.
1978)). Evidence is not substanifdlit really constitutes not evidence but mere conclusion,” or

if the ALJ “ignores, or fails to resolva,conflict created by cmtervailing evidence Wallace v.



Sec'y of Health & Human Sery322 F.2d 1150, 1153 (3d Cir. 1983) (citikgnt, 710 F.2d at

114). A district court’s review of a final deterraiion is a “qualitativeexercise without which

our review of social security shability cases ceases to be merely deferential and becomes instead
a sham.Kent 710 F.2d at 114.

[ll. DISCUSSION

The ALJ determined that Plaintiff was nosabled within the meaning of the Social
Security Act at any point during the relevanteiperiod, and was therefore not entitled to SSDI
benefits. Plaintiff asserts: (1) the ALJ failedetealuate medical evidence to determine whether
Plaintiff’'s impairments medically equaled a Idtenpairment as required by Social Security
Ruling 96-6p; (2) the ALJ’s assessment of Riéis residual functional capacity was not
supported by substantial evidence; (3) the ALJ daiteproperly evaluatBlaintiff's credibility;

(4) the ALJ'’s reasons for disregarding lay evickefrom Plaintiff’s friend were not supported by
substantial evidence; and (5) the Commissionerdadeshow that thens other work in the
national economy that Plaintiff could penfn. Pl.’s Br. at 1 (Doc. No. 9).

This Court finds for the reasons expresbelow that the Comrssioner’s denial of
Plaintiff's SSDI benefits is not supporteg substantial evidence. Accordingly, the
Commissioner’s decision is vacated and thigtenavill be remanded to the ALJ for further
proceedings in accordance with this opinion.

A. ALJ’s Determination of Medical Equivalence

At step three, the ALJ found that claimanid‘dot have an impairment or combination of
impairments that met or medically equaled theesigy of one of the listed impairments in 20
CFR Part 404, Subpart P, Appendix 1 . . . ."JADecision at 33. This finding was based on the

ALJ’s conclusion that Plaintiff did not exhibny of two conditions out of 6 listed despite



continuing treatment as prescribed and occgmithin the same consecutive 6-month period”
required to meet the appropriate listindsat 34.

Plaintiff takes issue with the ALJ’s findirtgat her impairments did not medically equal
a listed impairment, claiming that the ALJdhiasufficient medical opinions to determine
equivalence. Pl.’s Br. at 12-1Blaintiff argues that the opimes from the two State agency
medical consultants are not acceptable basdkdohlLJ's equivalence determination because
the consultants’ determinations were based suffitient evidence to fully assess Plaintiff's
claims. Pl.’s Br. at 14. Because no medical attast reviewed the updated medical evidence
Plaintiff submitted after the initial and reconsidera decisions, Plaintiff argues that no medical
professional has actually opined whether Plaintiff's impairnmgs medically equal a listing.
Pl.’s Br. at 14-15. Plaintiff cites Sociak&urity Ruling 96-6p for the proposition that
“longstanding policy requires that the judgm of a physician . . . designated by the
Commissioner on the issue of egalence on the evidence before idministrative law judge or
the Appeals Council must be received intordeord as expert opinion evidence and given
appropriate weight.Pl.’s Br. at 14 (citing SSR 96-6p, 1998 374180 (July 2, 1996)). Plaintiff
contends that the ALJ’s deasi is therefore not legally sodrfper SSR 96-6p) because the
medical opinions the ALJ relied upon for hisie@lence determination were not themselves
based on all of the evidence before the ALJ. Birisat 14-15. Plaintiff sgcifically flags all of
the additional medical documentation betweegega368 and 637 of the record as information
that was available to the ALJ but was not klde for the State agency medical consultants

when they made the initial and reconsideration determinatichst 14.

1. The Court observes that Exhibits 12F, 19FF, 28F, 30F, 31F, 32F, and 34F appear to
contain information for the relevant pedli before Plaintiff' slate last insured.



The Commissioner responds thiae ALJ did, in fact, have adequate medical expert
opinions from the State agency consultabestf.’s Br. at 24-25 (Doc. No. 13). The
Commissioner cites Social Seity Ruling 96-6p, which explais that in the context of
equivalence determinations “the requiremeneteive expert opinion ewthce into the record
may be satisfied” when the record shows “[t]he signature of a State agency medical . . .
consultant on an SSA-831-U5 . .. .” DeBs at 24 (citing SSR6-6p, 1996 WL 374180, at *3).
The Commissioner notes that twach forms are in the recold. (citing Rec., Ex. 1A, Ex. 3A
at 120, 128). The Commissioner thengues that these forms adequate medical opinions for
an equivalence determination because theyé'ssarily include [thehysicians’] step-three
listings determinations that that a claimamtgairments do not meet or equal any listirig.”at
25 (citingCollins v. Colvin No. 14-1765, 2016 WL 1068970, at *4 (S.D. Ind. Mar. 17, 2016)).
The Commissioner also citesttee Third Circuit’s opinion irPintal v. Commissioner of Social
Security which noted that the transmittal forms “sghas a proxy to show that the state agency
consultant has considered the question afioa equivalence.” 602 F. App’x 84, 87 (3d Cir.
2015). The Commissioner explains that, becalusge forms were before the ALJ, the ALJ
necessarily received expert ojoins into evidence on the issue of medical equivalence, as
required by SSR 96-6p. Def.’s Br. at 25.

Plaintiff responds thatollins is not persuasive authorjtthough the Court notes she
does not say precisely why. Pl.’'s Reply Br. at 4-6d[No. 14). Plaintiff states that “if evidence
was deemed insufficient to assess the sevefigycondition, the ALJ at the least should have
either developed the record to allow sufficiaasessment or obtain an updated assessment in
light of the record as alrdg expanded after the reviewergatenined there was insufficient

evidence.’ld. at 5.



The Court disagrees with Plafhts to the persuasiveness@dllins. The District Court
for the Southern District of Indiana @ollins remanded for the ALJ to elicit an updated medical
opinion on equivalence in light of additional records entered after the initial and reconsideration
decisions by the State agency (as Plaintiff requests l@okins, 2016 WL 1068970, at *9. The
Collins court noted that there was a “wealth of evitksrgenerated during thelevant period . . .
on which no expert medical judgment has besrdered regarding medical equivalendd. at
*5. The solution to this issue “was simple girdbably would not have required much time: the
Commissioner could have simply requedteat the state-agency reviewers render
supplementary opinions based on a review ottitee record or she could have obtained an
outside consultants opinion . . .Id. The Court finds that the ALa the instant case could have
followed a similar procedure. Accordingly gtiCourt will remand for the ALJ to request
supplementary opinions regarditige newly submitted informatidinom the relevant time period
prior to December 31, 2012.

B. The ALJ's RFC Assessment

The determination of a claimant's didapiis reserved for the ALJ. 20 C.F.R.

§ 404.1527(d)(1). However, the ALJ is responsibte‘évaluat[ing] all relevant evidence and to
explain the basis for sior her conclusionsFargnoliv. Massanari247 F.3d 34, 42 (3d Cir.
2001). If evidence is rejectethn explanation from the ALJf the reason why probative
evidence has been rejected is required abahreviewing court can determine whether the
reasons for rejection were impropeC€otter v. Harris 642 F.2d 700, 711 (3d Cir. 1981). The
explanation need not be comprehensive; “irshoases, a sentencestiort paragraph would

probably suffice."Cotter v. Harris 650 F.2d 481, 482 (3d Cir. 1981).



The ALJ found that Plaintiff could penfm sedentary work, albeit with certain
limitations. Specifically, Plainti could perform work with:

occasional climbing, balancing, stooping, kneeling, crouching and crawling,

frequent reaching, handling, fingering and feeling,&hdd avoid concentrated

exposure to extreme cold and heat, wetrend humidity, dust, fumes, odors, and
pulmonary irritants, and hazardschuas unprotected heights and moving

machines; she could perform unskilled work involving routine and repetitive tasks

with occasional changes in the wadtting and work involving no quota or

production based work but rather goal oriented work.

ALJ Decision at 36-37.

First, Plaintiff asserts the ALJ’s RFC det@nation was improper because “[t]he record
does not contain any consultative examinations@dical source statements from any treating
providers” such that “the ALJ took on the rofemedical expert” ana@nproperly “came up with
his own assessment of Ms. Zaugg's RFC.” Pl.’séB20. Plaintiff then takes issue with the
ALJ’s failure to include visual limitations iRlaintiff's limitations based on her testimony and
medical evidencdd. at 22. Finally, Plaintf argues that the ALJ erred in not including
functional limitations baskon her Crohn’s and IBH. at 23.

The Commissioner responds that the AL required to seell separate expert
medical opinion” in making a RFC determination. Def.’s Br. at 30 (cMags v. Barnhart78
F. App’x 808, 813 (3d Cir. 2003). Furtheret@ommissioner argues that an ALJ “is not
precluded from reaching RFC determinations witheutside medical expert review of each fact
incorporated into the decisiond. (quotingChandler v. Comm’r of Soc. Sg667 F.3d 356, 361
(3d Cir. 2011)). Plaintiff responds that the A& reasoning was conclusory as to RFC and his
determination was unreasonably unaided by medjialion evidence. The Court finds that the

ALJ had substantial evidence supporting his RFCrawtation as to Plaintiff. The Court notes

in particular the ALJ’s discussion of the avhlmevidence and Plaiffts testimony as to her



capabilities at pages thirty-sevmough thirty-eight as support ftre limitations set forth in the
RFC. This discussion, in conjunction with thedwal evidence on the record (or lack thereof)
provided the ALJ with a substantial basis fag dpinion. However, the Court instructs the ALJ
to consider any supplementary medical opinions issued on remand (as discussed above) in
determining Plaintiff's RFC.

Plaintiff argues that the ALJ erred by failitgaddress Plaintiff's visual impairment in
his opinion. Pl.’s Br. at 22-23he Commissioner responds (and ourt agrees) that the ALJ
“specifically considered the evidence of visuapairment in the hearing decision.” Def.’s Br. at
35. Plaintiff does not appear to respond to this in her reply brief. Accordingly, the Court finds
that the ALJ had substantialidgnce to support his considéion of Plaintiff's visual
impairment and corresponding limitations to her RFC.

Finally, Plaintiff argues that the ALJ errbg not includingany limitations to Plaintiff's
RFC related to her Crohn’s desge and IBS. Pl.’s Br. at 23.ditiff notes that the ALJ found
that her Crohn’s and IBS were severe impairmenhich necessarily impose more than minimal
limitations on her ability to perform work activitidsl. (citing SSR 96-3p, 1996 WL 374181
(July 2, 1996)). Plaintiff coends that the ALJ’s decisiamas not supported by substantial
evidence because the RFC did not include linutegtisuch as “ready access to a bathroom, the
need to take unscheduled bathroom breaksaarakd to take bathroom breaks of a specific
duration”. Pl.’s Br. at 23-24.

The Commissioner responds that Plairgiupport for limitations is fundamentally
lacking. The Commissioner argues that Plaintiff has no medjgtaions as to her limitations,

merely her own testimony and her statemémtseating physicians. Def.’s Br. at

10



34. The Commissioner contends thatlaimant’s statements about symptoms are not enough to
prove disability simply because they are reiterated in a doctor’s rephduiting Hatton v.

Comm’r of Soc. Secl31 F. App’x 877, 879 (3d Cir. 2005)he Commissioner further argues
that Plaintiff's “reliance on @dignoses, rather than assoethtunctional limitations, is
misplaced.ld. Plaintiff responds that hearitial brief does, in fact, explain that the ALJ was
presented her statements, her medical evidamckelay evidence. Pl.’s Reply Br. at 7 (citing

Pl.’s Br. at 22-27, 29-30).

The Court observes that the medical rec&iamitiff cites are, as Defendant contended,
reiterations of Plainfi’'s complaints to her physicians. Hower, the Court notes that the Third
Circuit in Hattonwas discussing subjective complaints made to a physical therapist, such as
“difficulty standing, walkingand sleeping due to pairtatton, 131 F. App’x at 879. Plaintiff's
complaints in the instant case are a mixuifjective and objective. The Court finds that
complaints of 7-20 stools a day are not subje¢tbut rather objective accounts of symptoms.
Accordingly, the ALJ is directed to considelaintiff's testimony and naical records regarding
her Crohn’s disease and IBS in determiningiiff's RFC and any limitations on remand. As
stated above, the ALJ shall also considersupplementary medical opinions issued on remand.

C. The ALJ’'s Evaluation of Plaintiff's Credibility

Plaintiff contends that the ALJ failed tooperly evaluate her subjective complaints. Pl.’s
Br. at 24-29. In particular, Platiff claims that the ALJ did nadequately address objective
medical evidence from Dr. Kroop, ignored hibslizations in Decetoer 2012 and January 2013,
improperly relied on silence froRlaintiff's doctors regardinger pain, incorrectly weighed
Plaintiff’'s work/volunteer actifies and receipt ainemployment benefits, and misconstrued

Plaintiff's daily activities wihout acknowledging her clarifyinrgfatements. PI.’s Br. at 24-29.

11



The Commissioner responds that #hLJ’s credibility determin@on was based on a number of
legally sufficient reason§&eeDef.’s Br. at 36 (citing ALDecision at 34, 36-38, 49-50, 52).
Plaintiff replies that it is wekkstablished that the ALJ may nmety on the silence of physicians
who were not asked for an opinion as tddR&S substantial ewatice to support their
determination. Pl.’s Reply Br. at 8. Plaintitfrther argues that the Commissioner did not
respond to her argument regarddagly activities and thus waiveédny potential defense of the
ALJ’s failure to properly evaluate the acties and consider qualifying statementsl”at 9.

The Court does not believe the Commissionavedhdefenses as to the ALJ’s failure to
properly evaluate Plaintiff's activities. Howevéne Court finds that the ALJ’s decision did not
adequately provide a “thoroughsdussion and analysis of thbjective medical and the other
evidence, including the individuat®mplaints of pain or othesymptoms and the adjudicator's
personal observations” including fasolution of any inconsistensién the evidence as a whole
[which] set[s] forth a logicalxplanation of the indidual’s ability to work” as required when
the ALJ rejects the subjective credibilifan applicant. SSR 95-5p, 1995 WL 670415, at *2
(October 31, 1995%kee alsdchaudeck v. Comm’r of Soc. Sec. AdmiiBl F.3d 429, 433 (3d
Cir. 1999). The ALJ is directed to consider Btdf’s qualifying statements regarding her daily
activities on remand. The ALJ is again directeddosider any supplementary medical opinions
issued on remand as they relate to Plaintiff's credibility.

D. The Weight Accorded to Raively Lay Evidence

Plaintiff contends that the ALinappropriately rejected infmation contained in a third
party function report provided by &thtiff's friend, Kimberly Raivey. Pl.’s Br. at 29. Plaintiff
also argues that the ALJ’s reasoning for@sisig some weight to Raively’s evidence was

contained in Finding 4, which had to do whsting determination (rather than RF@J. at. 30.

12



The Commissioner responds thagrd is no prohibition again&treamlining a hearing decision
by cross-referencing his findings regarding #dvidence” and that ALJ’s consideration of
Raively’s statements along with the other evimeprovided sufficient explanation for the weight
accorded. Def.’s Br. at 38-39. Plaintiff does redpond to Defendant’s rebuttal on this issue,
and the Court agrees with the CommissioAecordingly, the Court finds that the ALJ’s
decision to give some weight to Ms. Raivslyhird Party Function report was supported by
substantial evidence.

E. ALJ’s Finding Regarding Alternate Jobs in the National Economy

Plaintiff correctly notes imer Reply Brief that the req@ment that the Commissioner
carries their burden at step finerges on the correctness of each of the preceding steps. Pl.’s
Reply Br. at 9. Accordingly, the @a finds that vocational expé&sttestimony at step five was
unreliable in light othe analysis above.
IV.  CONCLUSION

For the reasons discussed above,décision of the Commissioneniacated and the

Court will remand this nteer to the ALJ for further proceetjs consistent with this Opinion.

Dated: 6/2/2017 sRobertB. Kugler
ROBERTB KUGLER
Lhited States District Judge
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