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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
CAMDEN VICINAGE

Edward F. HARVEY, Jr.,
Civil No. 16-2524
Raintiff,
Opinion

V.

ACTING COMMISSIONER OF
SOCIAL SECURITY,

Defendant.

KUGLER, United State®istrict Judge:

This matter comes before the Court uttom appeal of Edward F. Harvey, Jr.
(“Plaintiff”) for review of the final determiation of the Commissioner of Social Security
(“Commissioner”). The Commissiondenied his application f@ocial Security Disability
Insurance (“SSDI”) benefits undertlB Il of the SociaBecurity Act. For the reasons set forth
below, the decision of the CommissioneWBCATED and the Court will remand this matter to
the Administrative Law Judge (“ALJ") for furth@roceedings consistewith this Opinion.

l. BACKGROUND

Plaintiff filed a claim for SSDI benefits dbecember 8, 2011 for the alleged physical and
mental ailments detailed below. R. at 1&iRtff's alleged disability began July 31, 201d.
Plaintiff's claims were denied initially oklarch 7, 2012 and deniedtaf reconsideration on
February 23, 2013, after which hexjuested a hearing beforeAln) that was held on June 5,

2014.1d. The ALJ denied Plaintiff's claims on October 31, 2084 at 15. Subsequently on May
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4, 2016, Plaintiff filed the present Complainpapling the decision dging his claims (Doc.
No. 1).

A. Plaintiff's Alleged Impairments

For background purposes, a bmeédical history oPlaintiff's ailments follows. Plaintiff
allegedly suffers from disability dating backadospitalization thatatted on July 31, 2011 and
led to ongoing respiratory problems, cheshphalance dysfunction, and severe neuropathy in
his left leg. Rat 37—-38. On July 31, 2011, Plaintiff was atled to Virtua Memorial Hospital of
Burlington County with shortness bfeath, weakness, fever, and cougdhat 252. Shortly after
his arrival, Plaintiff was discovered to haa@leural effusion and empyema, which developed
into acute respiratory failuréd. at 250. Plaintiff was intubated the intensive care unit while
his lung was drainedia a chest tubdd. After Plaintiff was extubi@d and his lung was drained,
he remained in the hospital while he finishembarse of 1V antibioticsand was discharged on
September 7, 2011d. Plaintiff alleges that being bedden and on IVs for several weeks caused
swelling and nerve damage in his left leg amat fand left him with ongoing neuropathy in that
leg.Id. at 45.

Plaintiff was first examined by Dr. Paragt®laof Tabernacle Family Physicians on
November 11, 2011d. at 387. From 2012 through 2014, Plaintiff continued to be regularly
examined by Dr. Patel on a roughly month by month b8sis.idat 417—76. Dr. Patel's notes
from Plaintiff's complaints and her own exantioas document that Plaintiff suffered from
decreased air entry, anxiety, decreased rangetibn, arthralgia, nealgia, hypertension, and
other ailmentsSee idat 420-21, 424-25, 437-54, 461-76. Dr. Patel produced three relevant
opinions regarding Plaintiff's limitations. Qlanuary 9, 2012, Dr. Patel filled out a General

Medical Report submitted to the Social Secutiiministration in which sé noted that Plaintiff



suffered from weakness, dyspnea, aryxiahd edema, among other ailmehdsat 387—-88. In
assessing whether Plaintiff cdulvork, Dr. Patel checked boxeslicating that he could only
occasionally lift up to ten pounds, that he coulthdtwalk for less than two hours per day, that
he could sit for up to eight hours per day, #mat his ability to push and pull were limitdd. at
388. On November 2, 2012, Dr. Patebte a letter asking that Ptaiff be excused from jury
duty because of his neuropathy, edema, and dyspéz left him unable to sit, stand, or walk
for any long period of timdd. at 423. Finally, on March 26, 2014, .0tatel filled out a Medical
Source Statement identifying plaintiff adfening from numerous ailments including
musculoskeletal pain, anxietigpression, fatigue, headache€jdalilty walking, shortness of
breath, and insomniéd. at 429. Dr. Patel indicated that fl&if would need to recline for at
least ninety minutes daily, thats breaks would be unpredictaléded that he would likely be off
task 25% or more of a typical work dag. at 431. Dr. Patel also sarlaintiff could sit less than
four hours on a typical work day and stand/whalkless than an hour, that his legs should be
elevated half the time, that he could only walk hablock without rest osevere pain, and that
he could only rarely lift up to 10 poundd. at 436.

Plaintiff self-reported his capabilities iwo Function Reports and in his hearing
testimony. In the first Function Report, dated Jan@ai3012, Plaintiff said that he lived with his
parents and could grocery shogiven enough time, but that he eglion a walker to walk more
than thirty feetld. at 192. Plaintiff statethat he could bathe, dress, and groom himself with
only minor difficulty, but that he could not sdu@ bend down and that his performance of
household chores was limited to laundry, heafiogl, and light cleaning, for only ten to twenty
minutes at a timdd. at 193-94. Plaintiff also indicated thas leg pain and chest discomfort

made it difficult for him to fall asleep aricequently woke him up during the niglhd. at 193.



Plaintiff said that he left the house several timegeek and could drive a ¢éhat he was able to
read and watch television, and that he had nblpms paying attentioor finishing what he
startedld. at 193, 195-97. Plaintiff's second FunctiorpBe, dated June 11, 2012, was mostly
the sameld. at 214-221.

Plaintiff also testified regarding his phyaidimitations at his hearing on June 5, 2014.
Id. at 32. He said that he was able to groagp, though it was “mostressful thing [he does]
physically” and that he neededl&an on his cart for support astbp every aisle to rest and lift
his left foot.Id. at 40, 48. After shopping, Plaintiff satidat he could aay grocery bags
weighing ten to fifteen pounds fdre fifty feet from the car to the house, though he needed to
rest between tripsd. at 57. He testified that he could W#wvo hundred feet at most before
needing to rest, and that he suffered from a dolhstant pain in his leg and foot that was
exacerbated by physical activitg. at 46-47. He said that it wasdTficult to sit for long periods
without raising his leg, standingp and moving around, or laying dowd. at 48. His pain made
it difficult to fall asleep and stay asleep, butflexjuently stayed in bed until the afternoon to
ensure he got a total of five six hours of sleep a nightl. at 49-50. Plaintiff also testified that
his sleeplessness and anxiety miadifficult for him to focus on a task for more than an hour at
atime.ld. at 54.

B. The ALJ’'s Decision

The Social Security Act defines disabilitythg “inability to engge in any substantial
gainful activity by reason ofry medically determinable physical or mental impairment . . .
which has lasted or can be expected to lash fwontinuous period of ntdss than 12 months.”
42 U.S.C. § 423(d)(1)(A). The ALJ used théabdished five-step evaluation process to

determine if Plaintiff was disable8ee20 C.F.R. 8 404.1520. For the first four steps of the



evaluation process, the claimant has the burdestablishing his disability by a preponderance
of the evidenceZirnsak v. Colvin777 F.3d 607, 611-12 (3d Cir. 201Bixst, the claimant must
show that he was not engaged in “substagiahful activity” for the relevant time perioee
20 C.F.R. 8 404.1572 (defining “substantial galimctivity”). Second, the claimant must
demonstrate that he has a “severe medicallymi@table physical and mental impairment” that
lasted for a continuous ped of at least 12 monthSee20 C.F.R. 8§ 404.1520(a)(4)(ii)
(explaining second step); 20 C.F.R. § 404.1509isetorth the duration requirement). Third,
either the claimant shows that his condition was of the Commissioner’s listed impairments,
and therefore he is disabled and entitled to tisner the analysis proceeds to step four. 20
C.F.R. § 404.1420(a)(4)(iii) (explaining the third steg®e als®0 C.F.R. pt. 404, subpt. P., app.
1. Fourth, if the condition is netquivalent to a listed impairment, the claimant must show that
he cannot perform his past work, and the Akt assess the claimatesidual functional
capacity (“RFC”). 20 C.F.R. § 404.1520(a)(4)(ivxg&aining the fourth step); 20 C.F.R. § 404.
1520(e) (same). If the claimant meets his burtles burden shifts to the Commissioner for the
last stepZirnsak 777 F.3d at 612. At the fifth and latep, the Commissioner must establish
that other available work exists that the claimarapable of performing based on his RFC, age,
education, and work experiendd.; 20 C.F.R. § 404.1520 (a)(4)(v) (dajming the fifth step). If
the claimant can make “an adjustment to other work,” he is not dis&#e20 C.F.R. §
404.1520(a)(4)(V).

At step one, the ALJ determined that Ridf did not engage isubstantial gainful
activity after July 31, 2011. R. at 20. At stemiihe ALJ found that Plaintiff had the severe
impairments of lumbosacral neuritis and morbid obekityThe ALJ also considered Plaintiff's

history of pleural effusion, respiratory failympyema, hypertension, ventricular tachycardia,



and diabetes mellitus, and found all these impairments non-stlieké step three, the ALJ
noted that Plaintiff did not suffer from onetbk listed impairments that would render him
automatically disabledd. at 21. At step four, the ALJ fourtbat Plaintiff's impairments were
not equivalent to any listed impairment, andttalthough he could norger perform any past
relevant work, he had the RFC to perform light work with some limitatfidshsat 21, 26. At
step five, the ALJ found thatehe were a significant number of jobs in the national economy that
Plaintiff was qualified to pedrm based on his RFC, age, education, and work experieneg.
26-27. Accordingly, the ALJ concluded that Pldfntias not disabled during the relevant time
period.ld. at 27.
Il. STANDARD OF REVIEW

When reviewing the Commissioner’s final daon, this Court is limited to determining
whether the decision was supported by substamtidence, after reviewing the administrative
record as a whol&irnsak 777 F.3d at 610 (citing 42 U.S.C485(g)). Substantial evidence is
“such relevant evidence as asenable mind might accept as adequate to support a conclusion.”
Morales v. Apfel225 F.3d 310, 316 (3d Cir. 2000). The oftesed quotation for the standard is
that substantial evidence is “more than a mere scintilla but may be somewhat less than a
preponderance of the evidencgge, e.g., Rutherford v. Barnha3©9 F.3d 546, 552 (3d Cir.

2005). Courts may not set aside the Commissiomietssion if it is supported by substantial

1 The ALJ found that Plaintiff had the RFC“merform light work as defined in 20 CFR
404.1567(b) except can stand/walk up to 6 hourslagrbut for no more than 1 hour at a time,
and then would need to sit/shift positions for 4-5 minutes while remaining on task. ee [sic] can
perform simple and detailed tasks. He mawtid concentrated exposure to dust, fumes,
temperature extremes and pulmonary irritants. The claimant can occasionally climb ramps and
stairs, but is restrietd from working around heights and darmus/moving machines (defined as
machines that cut/shear). Finally, he carya@dcasionally stoop and balance.” R. at 21.
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evidence, even if this cautwould have decided thactual inquiry differently.’Fargnoli v.
Massanarj 247 F.3d 34, 38 (3d Cir. 2001).

When reviewing a matter of this typeigiCourt must be ws of treating the
determination of substantiavidence as a “self-execntj formula for adjudication Kent v.
Schweiker710 F.2d 110, 114 (3d Cir. 1983). This Gauust set aside the Commissioner’s
decision if it did not take intaccount the entire record or failed to resolve an evidentiary
conflict. See Schonewolf v. Callah&27 F. Supp. 277, 284-85 (D.N.J. 1997) (citwper v.
Matthews 574 F.2d 772, 776 (3d Cir. 1978)). Evidence issubstantial if it really constitutes
not evidence but mere conclusion,” or if the Alghores, or fails to redee, a conflict created
by countervailing evidenceWallace v. Sec’y of Hdth & Human Servs722 F.2d 1150, 1153
(3d Cir. 1983) (citingKent, 710 F.2d at 114). A district court’'sview of a finaldetermination is
a “gualitative exercise without which our reviewsaicial security disability cases ceases to be
merely deferential and becomes instead a shent 710 F.2d at 114.

lll.  DISCUSSION

The ALJ determined that Plaintiff was nosabled within the maning of 8§ 216(i) and
223(d) of the Social Security Act. Plaiffifporesents three arguments on appeal of the
Commissioner’s final decision: first, that tA&J failed to consider Plaintiff's pulmonary
conditions, anxiety, and depressatrStep Two and in formulating the RFC, and the ALJ failed
to evaluate the anxietynd depression under 20 C.F&404.1520a; second, that the ALJ
improperly assigned little weighd the opinion of Plaintiff's gating physician, Dr. Patel; and
third, that the ALJ erred in evaluating Plaifsi credibility. The Court addresses each argument

in turn.



A. Consideration of Plaintiff’'s Pulmonary Conditions, Anxiety, and Depression
Plaintiff argues that the ALJ’s finding fBtep Two is not supported by substantial
evidence because she failed to discuss Plamfiilmonary ailments, anxiety, and depression as
medically determinable impairments. Defendaminters that any error was harmless, because
the ALJ nonetheless allowed Plaintiff’'s claimpimceed past Step Two. Where the ALJ finds in

a claimant’s favor at Step Two despite conatgderroneously that some severe impairments
were non-severe, the error is hégas and remand is not appropri&ee, e.gSalles v. Comm’r
of Soc. Sec229 F. App’x 140, 145 n.2 (3d Cir. 2007hus, the Court finds that substantial
evidence supports the determination at Step Two.

The ALJ, however, must nonetheless “consider all . . . medically determinable
impairments . . . including [thos#jat are not ‘severe” when assessing the RFC. 20 C.F.R. §
404.1545(a)(2). In addition, mental impairmeats subject to a special technique for
determining the claimant’s functional menialitations under 20 C.F.R. § 404.1520a. In this
case, the ALJ does not discuss Plaintiff's dyspm Step Two, but does refer to his ongoing
pulmonary ailments when evaluating the medaatience and Plaintiff's testimony at Step
Four. R. at 21, 23-25. Furthermore, the RFuided a limitation on pulmonary irritantd. at
21. The Court therefore finds the ALJ did properly consider Plaintiff's pulmonary condition. The
ALJ’s evaluation of Plaintiff’'s anxiety and degssion, however, was lacking, and the Court finds
the RFC assessment is not supported by substawtiiince. Despite numerous references in the
medical records and the administrative hegto Plaintiff's suffering from anxiety and
depression, the decision mentions the impairsenty once in passing, neciting the list of
ailments noted in Dr. Patel's March 2014 MediSource Statement. R. at 25. There is no

indication that the ALJ consider&laintiff’'s mental impairmestat Step Four or used the



special technique for evaluating mentapairments set forth in 20 C.F.R. § 404.1520he
ALJ does write that “mental limitations have béeciuded to address tldaimant’s severe and
nonsevere impairments,” but such a statemergnslasory and fails to furnish an explanation
for whether and how she assessed such evid€eeR. at 20. Such paucity of reasoning does
not meet even the generous standard of sulstamtdence, and the Court accordingly finds that
the ALJ did not properly consid&aintiff's anxiety and depssion in formulating the RFC.

B. Dr. Patel’s Opinion

The ALJ is responsible for assigning gt to the medical opinions of recof®kee20
C.F.R. § 404.1527. The ALJ must, however, “explaie basis for his or her conclusions.”
Fargnoli, 247 F.3d at 42. If evidence is rejected, éxplanation from the ALJ of the reason why
probative evidence has been rejected is reqeodtiat a reviewing coucan determine whether
the reasons for rejection were impropé&dtter v. Harris 642 F.2d 700, 711 (3d Cir. 1981). The
explanation need not be comprehensive; “irshoases, a sentencesbiort paragraph would
probably suffice."Cotter v. Harris 650 F.2d 481, 482 (3d Cir. 1981).deneral, opinions from
treating sources receive more weight becauseateynost likely to be able to provide a
“detailed, longitudinal piatre of [a claimant’s] medical impanent(s)” and “unique perspective
to the medical evidence.” 20 C.F.R. 8§ 404.1527(c){@n opinion from a treating physician is
well-supported by medically acceptable cliniaat laboratory diagnostiechniques and not
inconsistent with other substantial evidencéhmrecord, the opinion is accorded controlling
weight.Id. If not, the ALJ determines how much iglet to assign the opinion based on the

length of the treatment relationship, frequency @meixation, nature and extent of the treatment

2 Plaintiff seems to argue that the ALJ stibbibve evaluated all severe and non-severe
impairments according to the special technigu20 C.F.R. 8§ 404.1520a. PI.’s Br. 15. The Court
notes, however, that this sectionyapplies to mental impairments.
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relationship, level of evidentiaigupport, consistency withehrecord, specialization of the
physician, and other factoiSee20 C.F.R. § 404.1527(c). The ALJ may assign more or less
weight to a treating physician’s opiniongjgending upon the extent to which supporting
explanations are providedPlummer v. Apfell86 F.3d 422, 429 (3d Cir. 1999) (citations
omitted). However, an ALJ may not assign lessagktdo a treating physician’s opinion based
on erroneous facts or misinpeetations of the recor&eeBrownawell v. Comm’r of Soc. Sgec.
554 F.3d 352, 355-56 (3d Cir. 2008). FurthermoreAlah may only reject a treating physician's
assessment outright in the face of contradyctoedical evidence, and may not do so based on
“speculative inferences from medical repors™credibility judgmens, speculation, or lay
opinion.” Morales 225 F.3d at 317 (citations omitted).

Plaintiff argues that the ALJ improperly agsed little weight tahe opinion of treating
physician Dr. Patel. The Court agrees. The Ad&sision references several treatment notes and
opinions from Dr. Patel between 2012 and 2014, accords them little weight because they are
inconsistent with his treatment notes. R. atTe inconsistency appedmsstem from several
statements made by Plaintiff that he felt “all right” and “wdHlll.”’ As the decision also notes,
however, Dr. Patel repeatedly found the presesf shortness of bath, generalized pain,
dyspnea, neuropathy, back pain, muscle paisfapaleg pain, decreased range of motion, and
other ailments throughothe 2012 to 2014 periott. These notes are detailed and consistent
with the opinions proffered by Dr. Patel. The Abffers no explanation for why she disregards

these reports, to favor the vague remarks Plaintiff made in passing. Because the ALJ does not
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show that substantial mediaalidence contradicts Dr. f#is opinion, the Court cannot
conclude there is substant@lidence to support the little ght assigned to his opinioh.

C. Evaluation of Plaintiff’'s Testimony

Finally, Plaintiff asserts that the ALJ failéal properly evaluate Plaintiff's credibility
regarding the debilitating effects of his impairments. A person’s complaints should be given
“great weight and may not laksregarded unless there existitrary medical evidenceMason
v. Shalala994 F.2d 1058, 1067-68 (3d Cir. 1993) (citations and internal quotations omitted).
SSR 96-7p requires that the Xk decision “contain specifi@asons for the finding on
credibility, supported by the &ence in the case record.” SSR 96-7p (July 2, 1996).
conclusory statement that “thredividual’s allegations haveden considered” or that “the
allegations are (or are not) credible” does not suffaten determining credibility, the ALJ
must examine the entire case record, includinigctive medical evidence, the individual's

statements, information provided by physiciaarg] other relevant eéence in the recordd.

3 Defendant’s brief advancesvegal other arguments to supptite ALJ’s decision to discount
Dr. Patel’s opinion, including thd@r. Patel articulated some lois opinions in fill-in-the-blank
and checkbox style reports. Def.’s BE. It cites two Thd Circuit caseshat suggest such forms
are of low evidentiary valu&eeMason 994 F.2d at 1063Brewster v. Heckler786 F.2d 581,
585 (3d Cir. 1986). These casme inapplicable here. Mason such a form was the only
evidence in the record frothat physician and, iBrewster was contradicted by much greater
evidence from the claimant’s treating physici@8eeMason 994 F.2d at 106®Brewster 786

F.2d at 585. In addition, Defendant contends that a treating physician’s opinion “must be
balanced against his desire to help his patieaateed in his claim for benefits.” Def.’s Br. 15.
Such a balancing test does not appear in thicapfe regulations or Third Circuit precedent,
and the Court declines to adopt it here.

4 After the ALJ’s decision in this casBSR 96-7p was superseded by SSR 16-3p. The new
regulation removes the term “credibility” anddfies that the ALJ is not evaluating the
claimant’s character, but rather whether thenctant's statements are consistent with objective
medical evidence. SSR 16-3p. There is no indcatiere that the ALJ’s decision was based on
her evaluation of Plaintiff's character, so tlisurt’s analysis remasnthe same under either
regulation.
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Here, the decision summarizes Plaintifflgn€tion Reports and testimony about his daily
activities, and concludes, “[Plaintiff]'s self-reped activities are inconsistent with an individual
experiencing totally debilitating symptomatologid’ at 23. The section stussing Plaintiff's
statements, however, contains no referencesitience in the case record, whether it accords
with Plaintiff's testimony, and its import ongrALJ’s ultimate conclusion on credibility, as
required by SSR 96-7p. Absent specific reasoasdhplain the weight accorded Plaintiff's
statements, the Court cannatdithat the credibility evaltian is supportethy substantial
evidence.

IV.  CONCLUSION
For the reasons discussed above,décision of the CommissioneN&CATED and

the Court will remand this matter to the ALJ forther proceedings consistent with this Opinion.

Dated: 6/16/2017 s/ Robert B. Kugler

ROBERTB. KUGLER

Lhited State District Judge
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