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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
CAMDEN VICINAGE

DUJUAN T. FAVORS,
Plaintiff, ~ :  Civil No. 16-8347-(RBK/KMW)
V. . OPINION
SHARI AUGHTRY,

Defendant.

KUGLER, United State®istrict Judge:

This matter comes before the Court upmiendant’s Omnibus Motion to Vacate
Default, to Substitute the United States, and &niiss the Complaint for Lack of Subject Matter
Jurisdiction (Doc. No. 6). For the reasatated herein, Defendant’s MotionGRANTED.
|. FACTUAL BACKGROUND AND PROCEDURAL HISTORY

This case concerns defamation and employment discrimination based on gender that
Plaintiff allegedly experienced while employley the Department of Veterans Affairs in
Philadelphia. The State Court Collaipt does not provide details tswhen this discrimination
and defamation allegedly took place, nor doexjtiain how Defendant was involved other than
she “inten[ded to] defame me to my employelotice of Removal, Ex. B. (Doc. No. 1-2).
Defendant explains that she wassupervisor in Plaintiff's chaiof command when he worked
at the Department of Veterans Affairs, Cogddvlichael J. Crescenz Veterans Affairs Medical

Center in Philadelphia, PADefs. Br. at 1 (Doc. No. 6-1).
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Plaintiff filed the instant Complaint on ApR3, 2015 in the New Jersey Superior Court,
Special Civil Part, Camden County. Notice oihfiteral. The case was transferred to the New
Jersey Superior Court, Laldivision on or around August 14, 2018. Plaintiff moved for entry
of default against Defendant because she didaspiond to the complaint, though the state court
did not enter judgment against hiel.. Defendant removed the case to this Court on November 7,
2016.1d. Defendant filed the instant Motion to Dissaifor Lack of Jurisdiction, to Vacate State
Court Default, and to Substitute the United &&or Defendant Shari Aughtry on November 29,
2016. (Doc. No. 6). Plaintiff has nmsponded to Defendant’s motion.

. LEGAL STANDARD

Federal Rule of Civil Procedure 12(b)(6) alloavsourt to dismiss an action for failure to
state a claim upon which relief can be gran@tien evaluating a motion to dismiss, “courts
accept all factual allegations as true, constraecttmplaint in the light most favorable to the
plaintiff, and determine whether, under any reasonable reading ofrtipasiot, the plaintiff
may be entitled to relief.Fowler v. UPMC Shadysid&78 F.3d 203, 210 (3d Cir. 2009)
(quotingPhillips, 515 F.3d at 233). In other words, a complaint is sufficient if it contains enough
factual matter, accepted as trtee;'state a claim to relief that is plausible on its fadeshcroft v.
Igbal, 556 U.S. 662, 678 (200Bell Atl. Corp. v. Twomb\550 U.S. 544, 570 (2007). It is not
for courts to decide at this point whetheg thoving party will succeed on the merits, but
“whether they should be afforded an opportutitpffer evidence in support of their claim#n”
re Rockefeller Ctr. Props., Inc311 F.3d 198, 215 (3d Cir. 2002).tYwhile “detailed factual
allegations” are unnecessary, a “plaintiff’'dightion to provide the ‘grounds’ of his

‘entitle[ment] to relief’ requires more than labels and conclusions, and a formulaic recitation of



the elements of a cause of action will not dowombly 550 U.S. at 555 (alteration in original)
(citations omitted).

To make this determination, a cbaonducts a three-part analyssantiago v.
Warminster Twp.629 F.3d 121, 130 (3d Cir. 2010). Fitsie court must “tak[e] note of the
elements a plaintiff must plead to state a claiih. {quotinglgbal, 556 U.S. at 675). Second, the
court should identify allegations that, “becatisey are no more than conclusions, are not
entitled to the assumption of truthd. (quotinglgbal, 556 U.S. at 680). Finally, “where there
are well-pleaded factual allegations, a court shagsume their veracity and then determine
whether they plausibly give rige an entitlement for relief.ld. (quotinglgbal, 556 U.S. at 680).
This plausibility determination is a “context-sgactask that requires the reviewing court to
draw on its judicial expegence and common senségbal, 556 U.S. at 679. A complaint cannot
survive where a court can infer only that amlas merely possible tlaer than plausibled.

The standard used to set aside an entdetdult under Rule 55(c) is “good cause” and
looks to the factors used when determining Wheto enter default judgment under Rule 55(b).
See United States v. $55,518.05 in U.S. Currer2§ F.2d 192, 195 (3d Cir. 1984). When
seeking to set aside an entry of default or dryesf default judgment, the Court must consider
three factors: “(1) prejudice tbe plaintiff if default is denied2) whether the defendant appears
to have a litigable defense; and (3) whethdewl@gant's delay is due to culpable conduct.”
Chamberlain v. Giampap210 F.3d 154, 164 (3d Cir. 2000) (citii§5,518 in U.S. Currengy
728 F.2d at 195). For a defendant's default to résuit culpable conduct, it must be the product
of “willfulness” or “bad faith,” and requires “more than mere negligendeitz v. Woma Corp.

732 F.2d 1178, 1182-83 (3d Cir. 1984).



[11. DISCUSSION AND ANALYSIS
A. Motion to Vacate State Court Default and Substitute the United States

As an initial matter, the Court grants Defentisrequest to substitute the United States
for Shari Aughtry. Defendant correctly notes th&tU.S.C. section 2679(djates that any action
against a federal employee 4l deemed an action against the United States upon the
certification of the Attorney General that thefendant was acting within the scope of their
employment at the time the alleged torticosduct occurred. Def.’s Br. at 9. Upon such
certification, the “United States shall bebstituted as the party defendaid.”(citing 28 U.S.C.

8 2679(d)(2). The Chief of the Civil Division tfe United States Attorney’s Office for the
District of New Jersey certdd that Defendant Aughtry wasting within the scope of her
employment as a federal employee at the tinth@ttonduct alleged in the Complaint at the time
the case was removed to this CoGeeSadlowski Cert. (Doc. No. 3). Accordingly, the United
States is hereby substituted as the Da#mt for Plaintiff's defamation claim.

The three-factor standard wgés in favor of vacating thdew Jersey Superior Court’s
entry of default against Defendant Shari Aughtryst-iPlaintiff will not be prejudiced if default
judgment is not granted against Aughtry becasghtry is not the proper defendant for the
defamation claim and because Plaintiff's diggnation claim will be dismissed due to
procedural issues discussed below. Secbefendant has responded with two litigable
defenses: 1) Defendant Aughtry is not a propé&emtant for Plaintiff’'s defamation claim; and 2)
Plaintiff's employment discrinmation claim is barred by res judita. Third, Defendant details
that Plaintiff failed to properly seevDefendant as a federal employgeeDef.’s Br. at 8-9.
Failure to respond to the complaint when Defemndias not been properlyrsed is not culpable

conduct. Therefore, all three factors weigh wolaof vacating the New Jersey Superior Court’s



entry of default against Defendant Aughtry. Aatingly, the Court grant®efendant’s motion to
vacate the state court default.
B. Defamation

The United States raises several argumarfes/or of dismissing Plaintiff's defamation
claim. The Court will only address the sovereigimunity argument. Defendant notes that the
Federal Tort Claims Act (“FTCA”) (which provides a general waivesaereign immunity
against the United States of America for claimsort) specifically excepts “[a]ny claim arising
out of . . . libel, slander, fbmisrepresentation . . . SeeDef.’s Br. at 14-15 (citing 28 U.S.C.
8 2680(h)). Defendant then statbat the Third Circuit has hetlat FTCA bars claims against
the United States for defamation even thougAToes not specifically name “defamation.”
Def.’s Br. at 15 (citingBrumfield v. Sander232 F.3d 376, 382 (3d Cir. 2000)). The Court
agrees with Defendant’s characterization ofléve Therefore, this Court lacks subject matter
jurisdiction over Plaintiff's defanteon claim because the United States has not waived sovereign
immunity for this type of claim. Accordinglylaintiff's defamation claim is dismissed with
prejudice.

C. Gender Discrimination

Defendant also raises several argumasat® why Plaintiff’'s claim for gender
discrimination should be dismissed. Defendant’s first argument is that Plaintiff has already
litigated a discrimination claim related tshWA employment in th&astern District of
Pennsylvania and the claim is therefore barrethbydoctrine of res judicat Def.’s Br. at 11-12.
The defense of res judicata, or claim preclusion, “may be raised and adjudicated on a motion to
dismiss and the court can take judicial notice of all facts necessary for the dedissmaho v.

Conn. Gen. Life Ins. C0288 F. App’x 36, 38 (3d Cir. 2008)dpcuriam). Thus, “a court may



take judicial notice of theecord from a previous courtqueeding between the partiekd”
However, the defendant still has the buradé proving that res judicata appli€&ee id.

Res judicata, or claim preclusion, bars a sghsnt suit where there has been: “(1) a final
judgment on the merits in a prior suit involving {Be same claim and (3) the same parties or
their privies.”E.E.O.C. v. U.S. Steel Cor®21 F.2d 489, 493 (3d Cir. 1990). “The doctrine of
res judicata bars not only claims that wereught in a previous acin, but also claims that
could have been broughtMarmon Coal Co. v. Dir., Office of Workers’ Comp. Prograi6
F.3d 387, 394 (3d Cir. 2013) (internal citatiamitted). Res judicata “encourages reliance on
judicial decisions, bars vexatiolisgation, and frees the courtis resolve other disputeBrown
v. Felsen442 U.S. 127, 131 (1979). Determining whethsubsequent suit involves the same
claim “does not depend on the speciégal theory invoked, but rathdre essentiadimilarity of
the underlying events giving rise the various legal claimsElkadrawy v. Vanguard Grp., Inc.
584 F.3d 169, 173 (3d Cir. 2009i@rnal citations omitted).

The Court takes judicial notid¢kat Plaintiff filed a complaint in the United States District
Court for the Eastern District &fennsylvania on October 27, 208&eComplaint,Favors v.
McDonald No. 14-6159 (E.D. Pa. Oct. 27, 2014); Taybacl., Ex. A (Doc. No. 6-4). Plaintiff
thrice amended his complaint. The Third Amded Complaint alleged that the Defendants
(Robert McDonald, the Secretarytbe Department of Veterans Affairs and Joseph Dalpiaz, the
Regional Director of the Department of Veterans Affairs) disicrated against him on the basis
of racein terminating Plaintiff's employment. Third Amended Complakayors v. McDonald
No. 14-6159 (E.D. Pa. Jan. 30, 2015); Taylor Ded!.,A& Judge Robreno dismissed Plaintiff’s
Third Amended Complaint on May 27, 2015. May 27, 2015 Ofekerors v. McDonaldNo. 14-

6159 (E.D. Pa. May 27, 2015) (Doc. No. 19). JudgbrBno later denied Plaintiff's motions for



reconsideration and “conclude[d] that dissal was proper for the reasons set forth in
Defendants’ Motion to Dismiss the Third Amgsd Complaint.” June 23, 2015 Order, at 1 n.1,
Favors v. McDonaldNo. 14-6159 (E.D. Pa. June 23, 2015) (Doc. No. 30).

The Court finds that all three res jadia factors are present based on the above-
mentioned litigation in the Eaamin District of Pennsylvania. Judge Robreno’s May 27, 2015 and
June 23, 2015 Orders constitute final judgmentthemmerits of Plaintiff's case. The June 23
Order specifically incorporateke reasons set forth in the Defendants’ motion to dismiss as the
basis for dismissal. This represea final judgment on the merits.

Second, Plaintiff's claim in thEastern District dPennsylvania is the same claim present
in the instant case. Despite the fact that Ef&ais now claiming to have been discriminated
against on the basis of gemdeather than race, it is plainaghboth claims arise from the same
underlying eventSee Elkadrawy584 F.3d at 173. Res judicata applies to the instant claim
because Plaintiffould haveraised an allegation of gender disgnation in the Eastern District
of PennsylvaniaSee Marmon Coal Co726 F.3d at 394.

Finally, the instant complaint involves tea@me parties or their privies. Plaintiff’s
complaint in the Eastern Digttiof Pennsylvania was lodgedainst the Secretary of the
Department of Veterans Affairand the Regional Director ftire Department of Veterans
Affairs for the region in which Rintiff worked. Plainff's instant complaint is lodged against
one of his supervisors at tBepartment of Veterans Affamwho worked under both of the
previous defendants. Defendant Aughtry iséfiere a privy of the defendants in Plaintiff's
dismissed case in the Easterstiict of Pennsylvania. Thek, the Court finds that the
doctrine of res judicata bars Plaintiff's disgination claim. Accadingly, Plaintiff's

discrimination claim is dismissed with prejudice.



V. CONCLUSION
For the reasons expressed above, Defendant®iMim Vacate Default, to Substitute the
United States, and to Dismiss the Complaintfack of Subject Méer Jurisdiction is

GRANTED.

Dated: 07/31/2017 s/RobertB. Kugler
ROBERTB. KUGLER
Lhited State District Judge




