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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

PLASTERERS LOCAL 8 : Hon. Joseph H. Rodriguez
PENSION FUND, et al.,
Plaintiffs, : Civil Action No. 17157
V. : OPINION

JERSEY PANEL CORPORATION,
Defendant.

This matter is before the Court on cras®tions for partial summary
judgment. Oral argument was heard on the motionMag 23, 2018 and
the record of that proceeding is incorporated hEpg.the reasons placed
on the record that day, as well as thosded hereDefendant’s motion will
be granted and Plaintiffs’motion will be denied

BACKGROUND

The Parties

The issue before the Court is limiteddetermining which labor
agreement governs the parties’relationsi®ilaintiffs arePlasterers Local 8
Persion Fund, Plasterers LocaR&ension Plan, Plasterers Local 8 Welfare
Fund, Plasterers’Local 8 Health and Welfare PRlasterers Local 8
Annuity Fund, Plasterers Local 8 Annuity Plan, Réasrs Local 8 Joint

Apprenticeship Fund, National Plasteringllrstry’s Joint Apprenticeship
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Trust Fund d/b/®PCMIA International Training Fund, Plasterers Lb&a
Labor Management Cooperati@ommittee FundPlasterers Local 8
Political Action Committee, Cement Masons Union abNo. 592 of
PhiladelphiaPennsylvaniaand Bill Ousey, a fiduciarylhey allege that the
Defendant owes $5,209,603.94delinquentcontributionsfor the period
of January 1, 2013 to December 1, 2@imlerERISA andthe operative
contracta May 15, 2003 “International AgreemermétweenDefendant
and theOperative Plasterers and Cement Masdomi&rnational
Association

Defendant Jersey Panel CorporatiodRC) is a familyowned
businesghatmanufactures and installs prefabricated exteriolt sygstems
aswell as fieldapplied exterior wall systems. Dominick P. Barulffihas
beenthe President and CEO of JPC from at least 1998 e¢qtresent]PC
employs both union and nemnion employeesAll non-union employees
performshop workexclusively. Lhion emplyees work primarily at
customer jobsites performing fielapplied coating workalthough sme
union employees perform work in JBGhop from time to timelPCs
employees who performed field work were represertg@perative
Plasterers & Cement Masonstémnational Association No. 8 (“Local)8

from Decembed, 1999 until December 1, 2015. William Taylor wae



President/Business Agent of Local81999 and continued in that role
until his death on July 29, 2014. Taylor was JRCknary contact at Loda
8 during the entire time of their relationship frd®99 until 2014Thomas
Kilkenny wasalsoinvolved in Local 8’s leadership, serving as thesBiess
Manager/Financial Secretary of Local 8 from at teE99 until 2015.
Defendantseeks partial summajydgment in its favor, arguing that a
“Specialty Agreementconsistent withlPC’'s B-year course of
performancegoverns and precludes any claim for damagdsted to work
performed in its shop by neanion employees

The Dispute

On or about September 1, 2015, Local 8 was conatdid into
Plaintiff Cement Masons Union No. 52 Philadelphia, Pennsylvania
(“Local 592”). Through this consolidation, Local 8 no longedisted as an
independent entityjLocal592 assumethe duties one€ held byLocal 8.0n
or about October 22, 2015, Local 592 gave writtenige of the termination
of aSpecialty Agreement (discussed below) effectiveddeber 1, 2015. On
or aboutNovember 30, 2015, JPC’s union employees informe@ that
they no longewished to beepresented by Local 8, Local 592, or the

International UnionRather JPC’'s union employeesanted the Bricklayers



and Allied Craftworkers of New Jersey and its LoBdtollectively,"BAC”)
to represent them for purposes of collective bargey with JPC.

The Documents

1 The Specialty Agreements

During the course of their relationship, JPC anddl@executed an
International Union of Operative Plasterers’ Lolal. 8 Collective
Bargaining AgreemenSpecialty Agreementhree times, witheffective
datesof December 1, 199through December 1, 2004uly 1, 2004 through
December 31, 2009, and July 1, 2010 through Decer8be2015Each
Specialty Agreement provided Article 7, thatit applied

to all field plastering work performed byibey Panel ifield

operations and shall not cover any work performredhops by

Jersey Panel or any subsidiary ther¢Although], at the sole

discretion of Jersey Panel Corporatiamnrkers covered by the

attached agreement maypm time to time be ulized to

perform some portion of the work dersey Panel Corporation’s

shop.. .. Geographical areas covered by this Agreenaeatall

counties of New Jersey, also includes Delaware and

Pennsylvania.

Baruffi and Taylor negotiated the termse@EchSpecialty Agreement
and counsel for JPC and Locah8d opportunities toevieweach
agreement. JPC sent its executed copgamhSpecialty Agreement with a

letter from Baruffi,asCEO of JPC, to Taylgras Business Agerf Local 8.

Thecoverletters attached teeachSpecialty Agreement welacorporated



by referencento each agreemenmind provided, “The attached Agreement
shall only be applied to field applied coating wgrérformed at the jobsite
by Jersey Panel Corporation and to no other wohle Agreement
specifically excludes work performed at Jersey R&oeporation’s shop.”
Each letter, including one datddine 28, 201@or the agreement effective
July 1, 2010 through December 31, 20dE0 expressly “modifie[d] and
supersede[d]any previoagreements between Jersey Panel Corporation
and the Operative Plasterers’and Cement Masonér irational Union.”
Taylor executedeachSpecialty Agreemendn behalf oOperative
Plasterers’and Cement Masoirsternational Association.
2. TheInternational Agreement

On May 15, 2003JPC and th®perative Plasterers and Cement
Masons’InternationaAssociationenterednto an “International
Agreementthatprovidedin Article I, Section 3, titled Scope and Purpose
of Agreement:

This Agreemenshall not apply to the geographic jurisdiction of

theHome Local Union except where the Internationakgiits

written consent. Absent such written extension of the

Agreement, all work in the Home Local Union of tBentractor

shall be in accordanceith the Home Local Union’s collective
bargaining agreement.



The International Agreement defined Home Local Unas “thelocal
union having jurisdiction in the area of the Empdog place of business.”
The International Agreement also providé@dArticle VIl , Section 3

For all employees covered by this Agreement, [feirognefit

payments] shall be in accordance with the estabtisind bona

fide local union agreements where the work is bgegormed;

provided, however, that if the provisions of saoddlunion

agreements are in conflict with this AgreementstAgreement
shall prevail. . . . Other fringe benefit contrilbarts pursuant to

this paragraph shall be paid to the home locaheféemployee.

JPC sent its executedmpof the Internationahgreement with a
letter dated September 16, 20008m Baruffi, CEO of JPC, to Patrick
Finley, General Secretadlreasurer for thénternational Union. iecover
letter was incorporated by referenio¢o the International Agreemeand
reiterated that thenternational Agreement would not cover
work performed at JPC’s shdgy stating, “The attached Agreement shall
only be applied to field applied coating work perfoed at the jobsite by
Jersey Panel Corporation and to no other work. Agreement specificafl
excludes work performed at Jersey Panel Corpor&tsimop."The
International Uniorfaxed the International Agreement, inclusive of the

Septembed6, 2003 cover letter, to Taylor on or about Septem6, 2006.

3. The Contractor Agreements



Local 8 had aollective bargaining agreement that it utilized fo
contributing employers, titled th@perative Plasterers’and Cement
Masons’International Association of the United 8&andCanada Local 8
ContractorfCommercial Agreement including for the perisdf May 1,
2012 to April 30, 2015 anMay 1, 2015 to April 30, 20181.PC sent its
executed copy of the 20 Lontractor Agreement with a letter dated June 5,
2012, from Baruffi to TaylorTheletterindicated that Baruffi's signature on
the attached agreemewas only tdreplace the rate schedule (Exhibit B)
indicated in our Specialty Contract effective July2010, which pertains to
employees sent or provided by Local No. 8 per Aetls, Section Zi.e.,
journeymen and apprentices performing work in tietlf. This OP
Contractor Agreement in no way modifiessarpersedes our existing
Specialty Contract.”

Summary Judgment Standard

“‘Summary judgment is proper if there is no genusse of material
fact and if, viewing the facts in the light mostvdéaable to the nommoving
party, the moving party is entitled to judgmentaamatter of law.Pearson

v. Component Tech. Corp247 F.3l 471, 482 n.1(3d Cir. 2001) (citing

Celotex Corp. v. Catrettd 77 U.S. 317, 322 (1986 )accordFed. R. Civ. P. 56

(a). Thus, the Court will enter summary judgmentamor of a movant who



shows that it is entitled to judgment as a mattdaw, and suports the
showing that there is no genuine dispute as toraaterial fact by “citing to
particular parts of materials in the record, inchugldepositions,
documents, electronically stored information, adfits or declarations,
stipulations . . . admissions, interrogatory ansyer other materials.”
Fed. R. Civ. P. 56 (c)(2)(A).

An issue is “genuine” if supported by evidence stitht a reasonable

jury could return a verdict in the nonmoving pastfavor. Anderson v.

Liberty Lobby, Inc, 477 U.S. 242248 (1986). Afact is “material” if, under

the governing substantive law, a dispute aboutfalscemight affect the
outcome of the suitd. In determining whether a genuine issue of material
fact exists, the court must view the facts andedlsonablenferences

drawn from those facts in the light most favoratwéhe nonmoving party.

Matsushita Elec. Indus. Co. v. Zenith Radio CoA¥5 U.S. 574, 587 (1986).

Initially, the moving party has the burden of denstirating the

absence of a genuine issufenoaterial fact Celotex Corp. v. Catretdd 77

U.S. 317, 323 (1986). Once the moving party has thistburden, the
nonmoving party must identify, by affidavits or @twise, specific facts

showing that there is a genuine issue for tiicl, Maidenbaum vBally’s

Park Place, In¢870 F. Supp. 1254, 1258 (D.N.J. 1994). Thus, tbstand




a properly supported motion for summary judgmehg honmoving party
must identify specific facts and affirmative evicenthat contradict those
offered by the moving pay. Andersen 477 U.S. at 25&7. “Anonmoving
party may not rest upon mere allegations, gendealials or . . . vague

statements ... .Trap Rock Indus., Inc. v. Local 825, Intl1 Union of

Operating Engrs982 F.2d 884, 890 (3d Cir. 1992) (quoti@giroga v.

Hasbro, Inc.934 F.2d 497, 500 (3d Cir. 1991)). Indeed,

the plain language of Rule 56(c) mandates the epfry

summary judgment, after adequate time for discoeerg

upon motion, against a party who fails to make avahg

sufficient to estalish the existence of an element essential

to that party’s case, and on which that party wéhr the

burden of proof at trial.
Celotex 477 U.S. at 322. That is, the movant can supguwtassertion that
a fact cannot be genuinely disputed by showing thatadverse party
cannot produce admissible evidence to supportaleded dispute of]
fact.” Fed. R. Civ. P. 56(c)(1)(BgccordFed. R. Civ. P. 56(c)(2).

In deciding the merits of a party’s motion for suramg judgment, the
court’s role is not to evaluate the evidence anddkethe truth of the

matter, but to determine whether there is a genigsee for trial.

Anderson v. Liberty Lobby, Inc477 U.S. 242, 249 (1986). Credibility

determinations are the province of the factfindgg. Apple BMW, Inc. v.

BMW of N. Am., Inc, 974 F.2d 1358, 1363 (3d Cir. 1992).
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Discussion
The Third Circuithas stated‘{w]e interpretcollectivebargaining
agreements. .according to ordinary principles of contract law)east
when those principles are not inconsistent withefed laborpolicy.”

United Ass’n of Journeyman & Apprentice PlumberPifefitters of U.S. &

Canada Locaf4 v. Intl Bhd. of Elec. Workers Local 31843 F.App’x 133,

135 (3d Cir. 2016) (citing & G Polymers USA, LLC v. Tackeft——-U.S.——
—, 135 S.Ct. 926, 933 (2015)). Thus, as with any other cantythe parties’
intentions control, and “{w]here the words of a tatt in writing are clear
and unambiguous, its meaning is to be ascertainetcordance with its

plainly expressed intentM & G Polymers 135 S. Ct. at 933

“To decide whether a contract is ambiguous, we desmoply
determine whether, fma our point of view, the language is cl€ar.

Teamsters Indus. Employees Welfare Fund v. RRbsyce Motor Cars, Inc¢.

989 F.2d 132, 135 (3d Cir. 1993pstead, courtthear the proffer of the
parties and determine if there [are] objective maihat,from the
linguistic reference point of the parties, the teraf the contract are

susceptible of different meanings§heet Metal Workers, Local 19 v. 2300

Group, Inc, 949 F.2d 1274, 1284 (3d Cit991) Therefore “Before making

a finding concerning the existence or absence diigmty, [courts]

10



consider the contract language, the meanings suggédsy counsel, and the

extrinsic evidence offered in support of each iptetation’ Rolls-Royce
989 F.2d at 135'Extrinsic evidence may include the structure of the
contract, the bargaining history, and the condd¢he parties that reflects
their understanding of the contracmeaning.ld.

In this case, the Court finds that the parties’@@pecialty
Agreement inforceable and operates to exclude any claim for
contributions related to work performed in JPC®glby norunion
employeesThe contracts in the recolteclear thathe Specialty
Agreement governs and JPC shop employees are netex byany ofthe
collective bargaining agreementa addition, the extrinsic evidence that
has been presented of the parties’bargaining hysiod conduct supports
a finding that the 2010 Specialty Agreement goveahesparties’
relationship Over the 6-year course aflealing, JPC did not pay and the
Plaintiff Funds did not seek contributions for nomion shop employees.
Rather, when the@laintiff Funds conductednaudit of JPC’s contributions
for the periods of September 25, 200&cember 31, 2008 and January 1,
2010-December 31, 2012he audits did not assert that there was any
obligation for JPC to contributier shopwork by nonunion employees

Finally, after Local 8 was merged into Local 592 September 1, 2015
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Plaintiff Bill Ousey, President/ Busineséanager of the Cement Masons
and Plasterers Union, Local 592, sent a letter dl@etober 22, 2015 to
JPCterminating th2010 Specialty Agreemengffective December 1, 2015.
He wrote:

This letter serves as official notification thatethgreement

between Jersey Panel and Local 8 signed by Willlaylor and

Dominick Baruffiwill be terminateaffective December 1,

2015, at which time the International Agreemaritl take

precedenisic], which was signed in 2003 by John J.

Doughtery, President of OPCMIA and Dominick Baruffi
(Emphasis added.) Aplain reading of the letteterts Ousey’s
understanding that the 2010 Specialty Agreemant the 2003
International Agreemengovernedn the geographic jurisdiction of
Local 8 until December 1, 2015

Conclusion

For the reasons placed on the recdudting oral argumentas well as

those stated here, Defendant’s motion for paruahmary judgmenf22]

will be granted and Plairfts’ motion [23] will be denied.

An appropriate Order will be entered.

Dated:May 29, 2018 /s/ Joseph H. Rodriguez
JOSEPH H. RODRIGUEZ
U.S.D.J.
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