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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

PORTFOLIO ONE, LLCet al., : Hon. Joseph H. Rodriguez
Plaintiffs, © Civil Action No. 17579
V. : OPINION

GINAM.JOIE, et al.,

Defendans.

This matteris before the Court oosrossmotions for summary
judgment on the issue of whether the parties shbeldompelled to
arbitrate tkeir caseof nursing home negledtdaving considered the parties’
submissions, the Court decides this matter withorad argument pursuant
to Federal Rule of Civil Procedure 78. For the eesstated below, this
CourtdeniesDefendants’ motion for summary judgmeartdgrants
Plaintiffs’crossmotion for summary judgment.

Background

Plaintiffs Portfolio One, LLC d/b/a ManorCare Health Services
Washington Township, HCR ManorCare, Inc., and M&ere Health
Services, LLCiled aComplaintbefore this Courto compel arbitratiorof a
dispute with Defendants Gina M. Joie and DanielleXiffith, executors of
the estate of their father, John T. Bombara, whad been a patient in

Plaintiffs’ facility when he passed away on July9,14
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On February 24, 2013, Defendant Danielle N. Ghffsigned a
document titledvoluntary Arbitration Agreement (“Agreement”) on loalf
of decedent John T. Bombara with respect to decesladmission to the
Plaintiffs’licensed skilleednursing facilty. At that time,Griffith held a
General Durable Power of Attorney executedhley father in 2011
authorizing heto “defend, settle, adjust, compound, submit toitaahbion
and compromise all actions, suits, accounts, reclkgs) claims and
demands wha&bever that are now, or hereafter shall be, penbetween
[her father]and any person, firm, association or corporationsuch
manner and in all respects [@riffith] shall think fit[.]”

The top of the first page of the Agreement stlate bold, cajtalized
lettering

THE PARTIES ARE WAIVING THEIR RIGHT TO A

TRIAL BEFORE AJUDGE OR JURY OF ANY DISPUTE

BETWEEN THEM. PLEASE READ CAREFULLY

BEFORE SIGNING. THE PATIENT WILL RECEIVE

SERVICES IN THIS CENTER WHETHER OR NOT THIS

AGREEMENT IS SIGNED. ARBITRATION IS

DESCRIBED IN THE VOLUNTARY ARBITRATION

PROGRAM BROCHURE COPY, ATTACHED AND

MADE PART OF THIS AGREEMENT.

Paragraph 1of the Agreement provides, in releyeart:

1. Agreement to Arbitrate “Disputes”: All claims arising

out of or relatingo this Agreement, the Admission Agreement

or any and all past or future admissions of thad?dtat this
Center, or any sister Center operated by any sudosicof HCR
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ManorCare, Inc. (“Sister Center”), including clairfos
malpractice, shall be submittéo arbitration.

Paragraph 3 of the Agreement states, in relevant p@at the
“Parties agree and intend that this Agreement Athmission Agreement,
and the Patient’s stays at the Center substantmallylve interstate
commerce, and stipulate thifte Federal Arbitration Act (“FAA”) and
applicable federal case law apply to this Agreemgarid] preempt any
iInconsistent State law[.]” Paragraph 5 of the Agnemt states:

5. Sole Decision MakerExcept as otherwise provided in 6

below, the [Arbitration] Panel is empowered to, asidhll,

resolveall disputes, including without limitation, any dispagte

about the making, validity, enforceability, scopeerpretation,

voidability, unconscionability, preemption, seveildap, and/or

waiver of thisAgreement or the Admission Agreement, as well

as resolve the Parties’underlying disputes, a&stihe Parties’

intent to avoid involving the court system.

Paragraph 8 of the Agreement allows the signatomgaincel the Agreement
within thirty (30) days of signing by sending wett notice via certified

mail. Paragraph 8 also states “[i]f not cancelldds Agreement shall be
binding on the Patient for this and all of Patisrdubsequent admissions to
the Center or any Sister Center without any needuither renewal.”

Immediately preceding the signature block of theegghent the

following text appears:

THE PARTIES CONFIRM THAT EACH OF THEM
UNDERSTANDS THAT EACH HAS WAIVED THE



RIGHT TO A TRIALBEFORE AJUDGE OR JURY AND

THAT EACH CONSENTS TO ALL OF THE TERMS OF

THIS VOLUNTARY AGREEMENT. PATIENT

ACKNOWLEDGES THE RIGHT TO REVIEW THIS

AGREEMENT WITH AN ATTORNEY OR FAMILY

BEFORE SIGNING.
Beneath that text, Plaintiff, Danielle N. Griffiteigned her name in the
space designated for the “Patient’s LeBapbresentative[.]”

Defendants initiated &tate court action on or about October 5, 2015
by filing a Complaint in a case caption&lna M. Joie and Danielle N.
Griffith, General Executors and Executors Ad Prasegdum of the Estate
of John T. Bombara WanorCare Health Service®/ ashington
Township, HCR ManorCare, Inc., ManorCare Health 3ees, Portfolio
One, LLC, and Anthony Stinson, Administratothe Superior Court of
New Jersey, Law Division, Gloucester County, Dodket: GLO-L-137515
(“Statecourt action”). Defendants subsequently filed an Amended
Complaint in the Stateourtaction on April 29, 2016.

On January 27, 2017, Plaintiffs filed the Complaimthis Court to
compel arbitration of the dispute. On September2B1,7, the Court
grantedlimited discovery on the issue of arbitrability.[&equent to such

discovery, the parties filed crossotions for summary judgment that are

presently before the Court.



Applicable Standard

“‘Summary judgment is proper if there is no genusse of material
fact and if, viewing the facts in the light mostvdéaable to the nofimoving
party, the moving party is entitled to judgmentaam atter of law.Pearson
v. Component Tech. Cor247 F.31 471, 482 n.1(3d Cir. 2001) (citing
Celotex Corp. v. Catretd 77 U.S. 317, 322 (1986)accordFed. R. Civ. P.
56 (a). Thus, the Court will enter summary judgmenfavor of a movant
who shows that it is entitled to judgment as a rmatf law, and suports
the showing that there is no genuine dispute antomaterial fact by
“citing to particular parts of materials in the ped, including depositions,
documents, electronically stored information, adfits or declarations,
stipulations . . . admissions, interrogatory ansyer other materials.”
Fed. R. Civ. P. 56 (c)(1)(A).

An issue is “genuine” if supported by evidence stitht a reasonable
jury could return a verdict in the nonmoving pastiavor.Anderson v.
Liberty Lobby, Inc.477 U.S. 242248 (1986). Afact is “material” if, under
the governing substantive law, a dispute aboutfalscemight affect the
outcome of the suitd. In determining whether a genuine issue of material
fact exists, the court must view the facts andedlsonablenferences

drawn from those facts in the light most favoratwéhe nonmoving party.



Matsushita Elec. Indus. Co. v. Zenith Radio CoA¥5 U.S. 574, 587
(1986).

Initially, the moving party has the burden of denstirating the
absence of a genuine issuferoaterial fact Celotex 477 U.Sat323. Once
the moving party has met this burden, the nonmopagy must identify,
by affidavits or otherwise, specific facts showitingit there is a genuine
issue for trialld.; Maidenbaum v. Bally's Park Place, In&70 F. Supp.
1254, 1258 (D.N.J. 1994). Thus, to withstand a grdpsupported motion
for summary judgment, the nonmoving party must ifgrspecific facts
and affirmative evidence that contradict those m@&teby the moving party.
Anderson 477 U.S. aR56-57. “Anonmoving party may not rest upon mere
allegations, general denials or . . . vague stategse. . ” Trap Rock
Indus., Inc. v. Local 825, Int1 Union of Operatirkgngrs, 982 F.2d 884,
890 (3d Cir. 1992) (quotinQuiroga v. Hasbro, In¢.934 F.2d 497, 500 (3d
Cir. 1991)). Indeed,

the plain language of Rule 56(c) mandates the enofry
summary judgment, after adequate time for discowerg
upon motion, against a party who fails to make avahg
sufficient to establish the existence of an elemessential
to that party’s case, and on which that party weéhar the
burden of proof at trial.

Celotex 477 U.S. at 322. That is, the movant can supfuetassertion that

a fact cannot be genuinely disputed by showing taatadverse party

6



camot produce admissible evidence to support thegel dispute of]
fact.” Fed. R. Civ. P. 56(c)(1)(BgccordFed. R. Civ. P. 56(c)(2).

In deciding the merits of a party’s motion for suramg judgment, the
court’s role is not to evaluate the evidence @edide the truth of the
matter, but to determine whether there is a genigsee for trial.
Anderson 477 U.Sat249. Credibility determinations are the province of
the factfinderBig Apple BMW, Inc. v. BMW of N. Am ., In¢74 F.2d 1358,
1363 (3d Cir1992).

Discussion

A mandatoryarbitrationprovision in anursinghomeor assisted
living facility agreement is generally enforceal¥d®=eMarmet Health Care
Ctr., Inc. v. Brownb565 U.S. 530, 5333 (2012).Because nursing home
agreementsvolve interstateommercearbitrationprovisions contained
therein are governed by thederalArbitration Act, 9 U.S.C. 8 J“FAA");
thus, the FAA preempts the ardirbitrationprovision contained imN.J.

Stat. Ann. § 30:138.1 Estate of Ruszala v. Brookdale LiviGgm munities
Inc.,1A.3d 806, 81718 (N.J. Super. CtApp. Div. 2010).

Before compelling arbitration, however, courts mhbstsatisfied that

the parties have an agreement to arbitrate, becaubgration is a matter

of contract and a party cannot be required to subonarbitration any



dispute which he has not agreed sesabmit.”AT & T Techs., Inc. v.
Commchs Workers of Ap475 U.S. 643, 6481986) (citations omitted).
The Court must deciddirst, whether “there is an agreement to arbitat
and, second, whether “the dispute at issue falleiwithe scope of that
agreement.Century Indem. Co. v. Certain Underwriters at LIdgyd
London, subscribing to Retrocessional Agreement. 466548, 950549, &
950646 584 F.3d 513, 523 (3d Cir. 2009). When the parhave a valid
arbitration agreement, “any doubts concernting scope of arbitrable
Issues should be resolved in favor of arbitratignflitsubishi Motors
Corp. v. Soler ChryslePlymouth, Inc.473 U.S. 614, 6261985) (citation
omitted).

GeneralState law principles are utilizew determine whether the
parties have agreed to arbitrafdiments Krispy Kernels, Inc. v. Nichols
Farms 851 F.3d 283, 289 (3d Cir. 2017). Here, the mardcknowledge
that New Jersey law determines whethiegre wasan agreement to
arbitrate.Under New Jersey contract prinasl, “[a]n enforceable
agreement requires mutual assent, a meeting ahthéds based on a
common understanding of the contract ternMdrgan v. Sanford Brown
Inst, 137 A.3d 1168, 1180N.J.2016).“[Alny contractual waiverof-rights

provision must refletcthat the party has agreed clearly and unambiglyous



to itsterms” Atalese vU.S.LegalServsGrp.,L.P,,99A.3d 306,313 (N.J.
2014)(internal quotation and citation omittedNo particular form of
words is necessary to accomplish a clear and unguolois waiver of
rights.” Atalese 99A.3d at 314. “Whatever words compose an arbitration
agreement, they must be clear and unambiguousath@drty] is choosing
to arbitrate disputes rather than have them resilvea court of law. In
this way, theagreement will assure reasonable notice to thetjpand. at
316. “The point is to assure that the parties knloat in electing arbitration
as the exclusive remedy, they are waiving theiretinmonored right to
sue.”ld. at 314 (citation omitted){A] n arbitration agreement is clearly
enforceable when its terms affirmatively stateyaambiguously convey to
a consumer in a way that he or she would understdrad there is a
distinction between agreeing to resolve a dispotarbitration and in a
judicial forum.” Kernahan v. Home Warranty Adnof Fla., Inc, --- A.3d -
--, 2019 WL 166309, at *11 (N.J. Jan. 10, 20(&)ing Atalese 99 A.3d at
313).

The FAArequires that courts place arbitration agnents'on equal
footing with allother contracts.Kindred Nursing Ctrs. Ltd. P'ship v.
Clark, 581 U.S---, 137 S. Ct. 1421, 1424 (2017WWhen a party enters into a

signed, written contract, that party is presumednderstand and assent



to its terms, unless fraudulent conduct is s/adpd.”Stelluti v. Casapenn
Enters., LLC1A.3d 678, 690N.J.2010). “Failing to read a contract does
not excuse performance unless fraud or misconduthé other party
prevented one from readingsras v. Assocs. First Capital Corpi86 A.2d
886, 831 (N.J. Super. CtApp. Div. 2001) (citation omittedsee
alsoHenningsen v. Bloomfield Motors, In@61 A.2d 69, 84N.J.1960)
(describing same as a “general principle” of cootiaw).

Here, Defendants assert that the Voluntary ArbibraProgram
Brochure referenced in tHeebruary 24, 20138greement signed by Griffith
was not produced untibecember 21, 201&fterthe State couraction was
filed and outside of the statute of limitations for thiat® court action
Further, Defendants takissue with the fact that Mr. Bombara is not
referenced in the document Griffith signédnally, Defendants contend
that the document signed by Griffith on February2@13 was in reference
to Bombara’s January 28, 2013 admissdord did not pertain this May
29, 2014admission that is the subject of the dispute betnde parties.
Defendantsargue that this combination of circumstances inthsghat the
parties did not come to a meeting of the mindsupport the formation of

a contract to arbitrate
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The Court finds that the Agreement signed by Mgffi@r contains
“plain language that would be clear and understarediabtihe average
consumer that she is waiving.rights.. .to sue or go to court to secure
relief. . .giving up her right to bring her claims court or have a jury
resolve the disputéAtalese 99 A.3d at 315-16. Further, theclaimsin
disputefall within the scope of the Agreement becauseAgeement
requires the parties to arbitrate “any disputddmo Rent A Car, Inc. v.
Galarza 703 A.2d 961, 96@N.J. Super. CtApp. Div. 1997) (“The ‘any
dispute’language is the very least . .. need[ed] . .guarantee arbitration
of all disputes.”) Accord Martindale v. Sandvik, In300 A.2d 872, 883
84 (N.J. 2002).

Regarding the Arbitration Program bragte, “if parties agree on
essential terms and manifest an intention to benlbldoy those terms, they
have created an enforceable contra¥&ichert Co. Realtors v. Rya608
A.2d 280,284 (N.J.1992).The essential terms of tlagreement to
arbitrate were contained in the Agreemsigned by Griffith on Febrary
24,2013 thebrochure was aupplementhat did not differ from or
contradict the terms in the Agreement.

Finally, any reference Defendants have made td\i&w Jersey

Consumer Fraud Act, N.J. Stat. Ann. 8522, is misplaced because that
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statute is inapplicable to skilled nursing facédgiunder the “learned
professionals” exceptiorfee Manahawkin Convalescent v. ONeil
A.3d 1197, 1203 (N.J. Super. Ct. App. Div. 2012).
Conclusion

For these reasons, Plaintiffs’motion for summarggment to
compel arbitration will bgranted Defendants’ motion will be deniedn
Order consistent with this Opinion follows.
Dated: Januarg3, 2019

s/ Joseph H. Rodriguez

JOSEPH H. RODRIGUEZ
UNITED STATES DISTRICT JUDGE
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