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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
CAMDEN VICINAGE

ThomasvVENUTO,
Plaintiff, E Civil No17-3363(RBK/KMW)
V. E OPINION
ATLANTIS MOTOR GROUP, LLC

Defendant

KUGLER, United States District Judge:

This matter comes before the Court on the motion of Plaintiff Thomas Ventgémand
this case to the uperior Court of New Jersey, Atlantic County, Law Division. (Doc. No. 9.)
DefendantAtlantis Motor Group, LLC removed to this Court under disersity jurisdiction
pursuant to 28. U.S.C. § 1332. Plaintiff argues that the amount irogergy does not exceed
$75,000 andhereforethis Court does not have jurisdiction. For the reasons that follow, the Court
finds it has jurisdiction over the case and éfi@rePlaintiff's Motion for Remand i®ENIED.

[. BACKGROUND AND PROCEDURAL HISTORY

On June 23, 2016, Plaintiff purchased a motor vehicle dealer allocation for a new 2017
Ford Mustang GT350R from the Defendantetey.com. (Compl{{ 610.) The allocatiorwould
have allowed Plaintiff to order the vehicle directly from the manufacturer with custethiz
specifications. (Compl. Y.)yDefendant promised that the vehicle would be delivered by August
of 2016. (Compl. T 8Plaintiff agreed to pay a total of $23,900 to the Defendant as a motor vehicle

dealerfor the allocation(Venuto Certificatiorf] 2, Doc. No. 9) The next daypn June 24, 2016,
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the Plaintiff paid the Defendant $14,900 as a predeliveryidegire transfer. Compl.  11.After
the Plaintiff diovered that the vehicle had bgamrchased from a thirgarty dealer and not the
manufacturer, anthat Defendanthadfailed to deliver the vehicle in August of 2016, Plaintiff
demanded aefundof the $14,900 prelelivery fee he paid for the allocation. (Compl. Y189
Defendant refused to refund Plaintiffl4,900pre-delivery fee, and to this day héailed to
deliver any vehicle to Plaintiff. (Compl.  20.)

Plaintiff alleges in his Complairthat “[a]s a result of the Defendant’s deception and
misrepresentations,” he has “incurred direct and future monetary losses| as watidental
monetary expenses and damages, inclusive of attorneys’ fees and costs.” (CH@Igintiff
asserts clans against Defendant for breach of contract (Counndyligent misrepresentation
(Count I1), fraud in the inducement (Count Ill), fraud (Count IV), and a violation of theJdesey
Consumer Fraud Act, N.J.S.A. 5&8(“NJCFA”). Taking all the claims tgether, Plaintiff
demands compensatory damages, consequential damages, interest, punitives,dasizdge
damagepursuant to N.J.S.A. 56:B9, property damages, reasonable attorney’s fees, interest and
costs, and any other relief that the Court deems just and proper. (Compl. 11 27-63.)

On March 31, 2017 Plaintiff filed a @mplaintin the Superior Court of New Jersey,
Atlantic County.(Notice of Removal (“NOR”) Ex. A, Doc. No..lAfter being served oApril
17, 2017 Defendant timely removed the action under 28 U.S.C. 8184#Hd.) Defendant argues
this Court has jurisdiction under 28 U.S.C. 81332 because the parties are ((N2Rs§ 8),and
the Plaintiff's claims satisfy the $75,000 amount in controversy require(hDR 19.) Plaintiff
is a citizen of New JersefNOR {5.) Defendant is a limited liability company with its principal
place of business in Florida, aadl the individual limited liability members of Defendant are

citizens of Florida, making Defeadt a citizen of FloridgdNOR { 6.)



Although Plaintiff's complaint did not contain a specified amount of damages, Defendant
arguesthat the amount in controversy exceeds $75,000 because Plaintiff seeks compensatory
damages, consequential damages, property damages, punitive damages, stdilgaigtrages,
and statutory attorneytees.(Def. Opp’n, Doc. No. 11 Plaintiff now moveshis Court to remand
this matter back to thSuperior Court of New Jersey because the amount in controversy does not
exceed the jurigdtional threshold of $75,00@Mot. For Remand, Doc. No.)dn support of this
motion, Plaintiff asserts that “the pcipal sum in controversy” in this casetige $14,900pre-
delivery fee (Venuto Certificatiorf| 9, Doc. No. 9)

II. LEGAL STANDARD

The federal ourts are courts of limited jurisdiction and may only decide cases as
authorized by the Constitutiokokkonen v. Guardian Life In&§11 U.S. 375, 37{1994).
Congresshas authorized federal subjeuatter jurisdictionn civil suits where the amouir
controversy exceeds the samvalue of $75,000 and the parties are citizens of different sk&es.
U.S.C. § 1332(a). The statutory requirement that parties be citizens of difs® means that
complete diversity must exist; if any two adverse parties areiteens, there is no
jurisdiction.SeeStrawbridge v. Curtissy U.S. 267 (1806)State Farm Fire &Cas. Co. v.
Tashire,386 U.S. 523, 531 (1967). When a corporation is a party, it “shall be deemed to be a
citizen of every state and foreign state by which it has been incorporatetithedtate or foreign
state where it has its principal place of besss....” 28 U.S.C.8 1332(c)(1). The parties here are
completely diverse, so subjatiatter jurisdiction turns on whether the amount in controversy
exceeds $75,000.

Under28 U.S.C. § 1441, a defendant may remove an action filed in state court to a federal

court with original jurisdiction over the action. Once an action is removed, a plairgiff m



challengaemovalby moving toremandhe case back to state court. To defeat a plaintiff's motion
to remand, the defendant bears the burden of showing that the federal court has qurisdictar

the caseAbels v. State Farm Fire & Cas. C@70 F.2d 26, 29 (3d Cif.985)(“Because lack of
jurisdiction would make any decree in the case void and the continuation of the litigdéderal

court futile,theremoval statute should be strictly construed and all doubts should be resolved in
favor ofremand.”)

The Third Circuit has provided a “roadmap” for evaluating whether a cass/eenfrom
state court should be remanded because the amount in controversy atoexceed
$75,000.SeeFrederico v. Home Depadb07 F.3d 188, 196 (3d CiR007). First, if the parties
dispute jurisdictional facts, the party carrying the burden of proof must ishtdelderal
jurisdiction by a preponderance of the evidemdeat 194 (citing McNutt v. Gen. Motors
Acceptance Corp298 U.S. 1781936)). Even if jurisdictional facts are not expressly in dispute,
a “court may still insist that the jurisdictional facts be established or the caseniesdi, and for
that purpose the coumay demand that the party alleging jurisdiction justify his allegations by a
preponderance of the evidencBIlENutt, 298 U.S. at 189.

Second, if jurisdictional facts are not in dispute, or the court is satisfiedheisufficiency
of the jurisdictionaproof, the analysis turns to whether the jurisdictional amount is met with “legal
certainty.”Frederico,507 F.3d at 196. The legal certainty test has two alternative strdnids.
the complaint “specifically avers that the amount sought is less thamrigdctional minimum,”

a defendant “seekingmoval must prove to a legal certainty that [the] plaintiff can recover the
jurisdictional amount.ld. at 196-97 (relying onMorgan v. Gay471 F.3d 469 (3d Ci2006)). A
plaintiff is entitled to thisdeferential standard only if the complaint “specifically (and not

impliedly) and precisely (and not inferentially) states that the amounh8alll not exceed the



jurisdictional minimumld. at 196. Alternatively, if the “plaintiff has not specificaltyerred in
the complaint that the amount in controversy is less than the jurisdictional minimum,thieen “
case must be remanded if it appears to a legal certainty that the ptaintifitrecover the
jurisdictional amount.d. at 197(emphasis in origal) (relying onSamuelBassett v. KIA Motors
Am.., Inc. 357 F.3d 392 (3d Cir. 2004)).
[II. DISCUSSION

Although the parties argue about certain jurisdictional facts in this case,cthetHat
matter—the facts on the face of Plaintiff soenplaint—are not indispute! Thus, the Court now
asks whether the jurisdictional amount is met with legal certainty. Pldiasfiot limited damages
below the jurisdictional limitsothis case must be remanded if it appears tegaf certainty” that
Plaintiff cannot reover the jurisdictional amourfredericq 507 F.3d at 197Determining
whetherit is legally certainthat the Plaintiff's claims are for less than $75,000 dependkeon
damages he could recover undlee New Jerseystate lawclaims contained in hisomplaint.
Therefore,this Court nowturns to analyze Plaintiffs New Jersey state law claims, and the
categries of damages sought in haneplaint.

This Court begins with Plaintiff's claim under New Jersey’'s Consumer Fraud A
(“NJCFA"), N.J.S.A. 58-2,and his commottaw fraud claimbecause taken together thaffer
the highest potential recovery to Plaintfursuant to the NJCFA, Plaintiff seeks compensatory
damages, statutory treble damages, and statutory attorneys’ fees. In addiGorpensatory and

consequential damages, Plaintiff seeks punitive damages under his cdamnfoanid claim

! The Defendant contends that “[t]he total value of the contract at issue is $91,745,” (Dag,. N

but does not demonstrabg a preponderance of the evidetitat this is the amount that Plaintiff

may claim in damages. The Plaintiff argues that “[tlhengdpal sum in controversy
is...%4,900,” (Certification of Thomas Venuto { 9), but seeks compensatory damages, treble
damages, punitive damages, and attorneys’ ¥agsyut limitation (Compl. 1 27, 38, 43, 51, 63).
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For purposes of calculating the amount in controvemsgsonablettorneys’ feesand
punitive damages must be countethiéy areavailableunder New Jersey state laeeSuber v.
Chrysler Corp, 104 F.3d 578, 585 (3d Cit997)(“[A]ttorney's fees are necessarily part of the
amount in controversy if such fees are available to successful plainti#s thedstatutory cause
of actin.”); Packard v. Provident Nat. Ban®94 F.2d 1039, 1046 (3d Cir. 1993p(thitive
damages are properly considered in determining whether the jurisdictional ameunédm
satisfied” unless “such damages amavailable as a matter of Igwquoting Gray v. Occidental
Life Ins. Co, 387 F.2d 935, 936 (3d Cir. 1968)).

If Plaintiff is successful, i award of #orneys’ feesis mandatory under the NJCFA
N.J.S.A. 56:819, so it counts towardhe amount in controversyunitive damages are also
avalableunder Plaintiff's commoiaw fraud claimand may aggregateth the damages awarded
under the NJCFASeeWildstein v. Tru Motors, Inc227 N.JSuper. 331, 335 (L.DL988).New
Jersey courts have ruled that although treble damages awarded under & &éCboth
compensatory and punitive in natugveroski v. Blairl41 N.JSuper. 365, 358 A.2d 473, 482
(A.D. 1976) (overruled on other grounds), it does not preempt additional recovery of punitive
damages for commelaw fraud. Wildstein 547 A.2d 340(“It is clear, therefore, that the
Consumer Fraud Act does not bar plaintiff from collecting punitive damages &irftagd?).
Thus, if Plaintiff proves the elements of his NJCFA claim and his comavefiraud claim he is
entitled to recover compensatory damages, treble damages, attéeesysnd punitive damages,
all of which are considered in determining whether it appears to a legal certainty that Plaintif
cannot recover the jurisdictional amount.

It is not a legal certainty that Plaintifnnot recover more than $75,080 a minimum,

Plaintiff alleges $14,900 in compensatory damages. That sum, when trebled, amounts to $44,700.



To meet the jurisdictional threshoitimust be possible for Plaintiff to recover at |e530,300in
some comimation of reasonable attorneys’ feasder the NJCFA andamagedor alternative
claims Reasonable attorneys’ fees and damdgeslternative claims, including punitiveir
could potentially amount to $30,30@r morein the course of litigation. Alitugh we do not
evaluate the merits of Plaintiff's arguments, it does not appear to a legaltgetiainPlaintiff
cannot reover the jurisdictional minimumrhis Gourt has jurisdiction over Plaintiff's claims
pursuant to 28 U.S.C. 88 1441 and 1332(a).
IV. CONCLUSION
For the forgoing reasonBJaintiff's motion to remand will bBBENIED. An accompanying

Order shall issue.
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