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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

CHARLES HOBBS and ELIZABETH HOBBS : Hon. Joseph H. Rodriguez
Plaintiffs, : Civil Action No.17-3673
V.
OPINION

US COASTAL INSLRANCE COMPANY, et al., :

Defendants.

This matter is before the Court @efendantsinotionto dismiss the
Complaint pursuant to Fed. R. Civ. P. 12(b)(6). Toairt has considered
the submissions of the parties and heard oral aeguon May 16, 2018.
For the reasons placed on the record that dayedlsas those articulated
below, the motion Vil be granted

Background

In this breach of contract action, Plainti@harles and Elizabeth
Hobbs filed a Complaint on May 22017claimingthat Defendard’' refusal
to properly adjust a homeowners’insurance padiegstitutes a breach of
contract and bad faith.

Defendant US Coastal Insurance Company is admirgdtby
Defendant Cabrillo Coastal General Insurance Agebk¢. US Coastal
iIssued a policy of insuran¢&he Policy”) covering Plaintiffs’second home

at116 Cedarville Avenue, Villas, New Jers@the Property”)
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On or about September 29, 2016, Plaintiffs discedethat a leaky
valve on the hot water heater caused extensivengtmage and mold
growth inthe crawlspace of the Property. On or about Oetdld, 2016, a
third-parny adjuster estimated that thedperty had sustained $8,654 in
damage as a result of thetwaleak and an additional $66,415 in damage
as a result of the mold growtblS Coastapaid Plaintiffs $8,654 for the
water damage but on#10,000 for the mold damage, citing the “Limited
Mold Coverage’provision of the Blicy.

Plaintiffs complainthat Defendants breached their contract and acted
in bad faith by failing to pay benefits daead owing under thedhcy
because the mold was a consequence of water dacaaged by the water
heater’s failureDefendants seek dismissal of the Complaint, argtivag
the $10,000 Mold Sublimit in the Policy appliesttee mold damage at the
Property.

Motion to Dismiss Standard

Federal Rule of CiviProcedure 12(b)(6)ermitsa motion to dismiss
“for failure to state a claim upon which relief can bargted[.]” For a
complaint to survive dismissal under Rule 12(b){6imust contain
sufficient factual matter to statectaim that is plausible on itfsice.

Ashcroft v. Igbal 556 U.S. 662, 678 (2009) (quotiBegll Atl. Corp. v.




Twombly, 550 U.S. 544, 570 (2007)). Aclaim is faciallapkible “when the
plaintiff pleads factual content that allows theicbto draw the reasonable
inference that the defeant is liable for the misconduatleged.”ld.
Further, a plaintiff must “allege sufficient facts to raia reasonable
expectation that discovery will uncover proof oflodaims.”Connelly v.

Lane Const. Corp809 F.3d 780, 789 (3d Cir. 2016). In evatling the

sufficiency of a complaint, district courts muspseate the factual and

legal elementstowler v. UFMC Shadysidé78 F.3d 203, 21011 (3d Cir.

2009) (1gbal... provides the final nain-the-coffin for the no set of facts’
standard that apeld to federal complaintgeforeTwombly.”). The Court
“‘must accept all of the complaint’s wglleaded facts as trueEbwler, 578
F.3d at 210Restatementef the elements of a claim, howevarg legal
conclusions andherefore, not entitled to a presumption of truBlatrtch

v. Mutberg Ractors, Inc.662 F.3d 212, 224 (3d Cir. 2011).

Discussion
Under New Jersey lava, breach of contract claim requires the
following: “(1) a contract between the parties; @&breach bthat contract;
(3) damages flowing therefrom; and (4) that thetpatating the claim

performed its own contractual obligationgreederico v. Home Deppb07

F.3d 188, 203 (3d Cir. 2007).



Next,New Jersey law establishes a general duty of gadt &nd fair
dealing in every contract as well as duties spetdiinsurers. “[Aln
insurance company owes a duty of good faith tanissired in processing a
first-party claim,” but no liability arises if a decisi@oncerning a claim is

“fairly debatable.’Pickett v. Lloyd’s 621 A.2d 445, 450, 4534 (N.J.1993)

(internal quotation marks omitted). A claimant wbannot establish a
substantive claim that the policy was breached,dwv@r, cannot prevail on
a claim for an insurer’s alleged bad faith refusgbay the claimld. at 454.

New Jersey has wedlettled principles of insurance contract
interpretation:

The principles of insurance contract interpretataoe well
settled: (1) the interpretation of an insurancetcaat is a
guestion of law, (2) when interpreting an insuraoeoatract,
the basic rule is to determine the intention of plagties from
the language of the policy, giving effect to allfpsaso as to give
a reasonable meaningto the terms, (3) when thegerf the
contract are clear and dnguous, the court must enforce the
contract as it is written, and the court cannot malbetter
contract for the parties than the one that theyitbelves
agreed to, (4) where an ambiguity exists, it mustd&solved
against the insurer, (5) if the controlling langeay the policy
will support two meanings, one favorable to theuirey and one
favorable to the insured, the interpretation supipgrcoverage
will be applied, but (6) an insurance policy is ramhbiguous
merely because two conflicting im@retations have been
offered by the litigants, and a genuine ambigukists when
the phrasing of the policy is so confusing tha¢ tdverage
policyholder cannot make out the boundaries of cage.



State Nat. Ins. Co. v. Cty. of Camden, 10 F. SB5668, 57475 (D.N.J.

2014)(citing Simonetti v. Selective Ins. CB59 A.2d 694N.J. Super Ct.

App. Div. 2009).
Here,US Coastal Policy Number NJD1001528 insured Pl&smfiom
May 12, 2016 to May 12017, providing coverage for loss at the Property
with a limit of liability for the dwelling of $150,00, subject to certain
exclusions. Specifically, the Declaration Pade¢he Policy issued 05/18/ 16
indicates Form DP 04 22 12/02 is subject to “Linditdold Cov” of
$10,000
Under the heading “"GENERAL EXCLUSIONS,” the Poli&tates:
A. We do not insure for loss caused directly or indilkeloy any
of the following. Such loss is excluded regardletany other
cause oreent contributing concurrently or in any sequence
to the loss. These exclusions applyether or not the loss
event results in widespread damage or affects atsunlial
area.
Special Form DP 00 03 12 02, p.By Endorsement DP 04 22 12 Dpage
2, under the heading “GENERAL EXCLSUIONS™

The following exclusion is add¢d:

1The Declaration Page of the Policy expressly incogtes this
Endorsement by stating “POLICY SUBJECT TBIE FOLLOWING. ..
ENDORSEMENTS ... DP 04 22 12/02.

2 Another Endorsement titled “Special ProvisionBlew Jersey” also added
a general exclusion for windstorm or hail to parggn A.10. (CCD 13 SP 01
14, p. 3.) The windstorm or hail exclusion does rmhove or replace the
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10. "Fungi",Wet Or Dry Rot, Or Bacteria

"Fungi”, Wet Or Dry Rot, Or Bacteria meaning, the
presence, growth, proliferation, spread or any
activity of "fungi”, wet or dry rot, or bacteria

This Exclusion does not apply:

a. When "fungi", wet o dry rot, or bacteria results
from fire or lightning; or

b. To the extent coverage is provided forGuher
Coverages, Fungi", Wet or Dry Rot, Or
Bacteria with respect to loss caused by a Peril
Insured Against other than fire or lightning.

Direct loss by a Peril Insured against resulting
from "fungi”, wet or dry rot, or bacteria is cover.e

(This is General ExclusioA.10 in FormsDP 00 Ol1and
DP 00 03.)

The first page of EndorsemebBP 04 22 12 02s clear.

THISENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

LIMITED FUNGI, WET OR DRY ROT, OR BACTERIA
COVERAGE

FORUSEWITH ALL FORMS

SCHEDULE*

mold exclusion quoted here, nor doi serve to make the policy language
ambiguousSeeMid-Continent Cas. Co. v. Petroleum Sols., |iNon. 4:09
0422, 2016 WL 5539895, at *4nd n.178S.D. Tex. Sept. 29, 2016)
(noting thatseveralbmendments to policy provisions duplicated
numbering okarlier provisionsto no moment; the language contained in
the provisions was relevant regardless of overlapuanbers).
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These limits of liability apply to the total of ddiss or costs
payable under this endorsement, regardless of timeler of
claimsmade or the number of locations insured under this
endorsement and listed in this Schedule.

Property Coverage Limit of Liability for the Oth@overage
"Fungi", Wet or Dry Rot, or Bacteria

*Entries may be left blank if shown elsewhere imstpolicy for
this coverage.

TheEndorsement continues:

With respect to the coverage provided under thdogeement,
‘Fungi” means any typer form of fungus, including mold or
mildew, and any mycotoxins, spores, scents epbyducts
produced or released by fungi.

EndorsemenDP 04 22 12 02p. 1.

Accordingly, regarding Plaintiffs’ Property, water damage is a
covered peril subject tan exclusiorfor loss caused bmold, with a
rider giving back excluded mold coverage up to 8,$00 limit

Plaintiffs argue thatheir loss was caused by watagt mold,
and that Defendants therefore are obligated tofpathe entire
amount of the los®laintiffs point to the Complaint, which alleges
that the mold growth was a result of the brokernveanthe hot water
heater, and argue that the mold is the “loss,” eatiman the “cause.”

SeeSimonettj 859 A.2d at 699 (finding that mold damage caulsgd

a covered event was covered under a policy thauded losses

caused by mold).



Detrimentdto Plaintiffs’ argument, however, is that the Policy
at issuecontains aranti-sequential provisiorapplicable to the
Policy’s exclusionsr{ot present in th&imonettipolicy), which states,
“We do not insure for loss caused directly or indiheby any of the
following. Such loss is excluded regardless of ather cause ornent

contributing concurrently or in any sequence to ldss’ (Special

Form DP 00 03 12 02, p.BSeeAssurance Co. of Am., Inc. v. Jay

Mar, Inc., 38 F. Supp. 2d 34854(D.N.J. 1999)[T]here is no

violation of public policy when parties to an insuwce contract agree
that there will be no coverage for loss due to sedquaécauses even
where the first or the last cause is an includedseaof l0sSs’).

A combination of theantisequential clause and the mold
exclusion3 supports the conclusion that the Policy providegecage
for damage from the broken valve dumits additional recovery to
$10,000 for damage caused by mold that was caugad b
undetected lealAccordingl, in asserting that Defendants’
application of the mold exclusion constituted brea€ contract,

Plaintiffs have failed to state a plausible clamecessitating dismissal

3The insurer hamet itsburden of establishing application tbife
exclusion. SeeHartford Acc. & Indem. Co. v. Aetna Life & Casns.
Co., 483 A.2d402, 40809 (N.J.1984).
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of the FirstCountof the Complaint

In addition a claim for bad faith is not plesiblebecauséddefendants
responded to Plaintiffs’ claims, paid the amoutiisydeterminedwvere
owed under the contract, and did not disregamgiobligations or

unreasonably fail to investigate or settle Plaistiflaims.SeeBadialiv.

N.J. Mfrs. Ins. Grp.107 A.3d 1281, 1287M.J.2015).Because Defendants’

position was, at a minimum, fairly debatableetSecond Courdf the
Complaintwill be dismissed.
An appropriate Order shall issue.
Dated:May 23, 2018
/s/ Joseph H. Rodriguez

Hon. Joseph H. Rodriguez
u.s.D.J.




	LIMITED FUNGI, WET OR DRY ROT, OR BACTERIA  COVERAGE
	*Entries may be left blank if shown elsewhere in this policy for this coverage.

