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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

KRISHA SMITH,
Hon. Joseph H. Rodriguez
Plaintiff,
Civil No. 17-5565
V.

KENNETH FOWLKES, MICHAEL :
PEREZ, AND JACK KLUK, ) OPINION

Defendants.

This matter comes before the Court on Motion fom®uary Judgment of
DefendantJack Kluk as to the claims against him as plead in the TAmkended
Complaint, which was filed oDecember 18, 2017 TheCourt has considered the
written submissions of the parties, including theeew submission, and the arguments
advanced during the hearing done 6, 2019. For the reasons stated on the rebaitd
day, as well as those that follow, Defendant Kluk'stion for summary judgment is
granted.

|. Background
On August 27, 201Rlaintiff Krisha Smith(*Smith”) was arrestedther home
for obstructinghe arrest of her son, Ryan Smith. The arrestllg éaptured on video
by the body cameras ¥borhees Townshipolice Officers Jack Kluk and Michael Perez.
Def.'sExs. B and Crespectively. Smifiled a Third Amended Complaint against
Defendants Offier Kenneth Fowlkes, Detective Michael Perez, anfic&f Jack Kluk
alleging violations under 40.S.C. 81983 and the New Jersey Civil Rights Astyell as

a tort claim for false arrest/imprisonmefDkt. No. 21].
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By way of consent order filed on January 29, 208®jthdismissed all causes of
action against Defendants OffickennethFowlkes and DetectivBlichaelPerez
dismissingCounts I, Il1, 1V, VI,andVII. [Dkt. No.23]. As a result, the only remaining
claimsin this matter allegexcessive force in violation @2 U.S.C. 81983 and the New
Jersey Civil Rights Act (Counts Il and V) againdfi€er Jack Kluk In addition to
compensatory damageSmithis seekingpunitive damages

Plaintiff Smith claims that Deihdant Kluk “yanked [her] arm back” during his
attempt to place handcuffs on her to effectuateaihrest. Smith Dep., 20:101. During
oral argument, counsér Smithconceded that the video of Smith’s arrest, as degic
by Kluk’s body camera, does ndepict the use of excessive force. Instead, Smahnd
that the “yank’'which forms the basis for the excessive fooceurred during a 2 second
portion of the video, at 186:12- 1626:14 where Smith’s right shoulder is not captured
on screen. Accordingp Smith, when her left arm wagcuredher right arm was
yanked, causing a tear of her rotator cuff.

Based on this argument, the only issue before theOs whethera reasonable
juror could believe, based on the video depictibthe arrest, that an injury occurred to
Smith as a result of the use of excessive forceaeul by Kluk during the two second
period Smith describes.

Il. Standards of Review

A court will grant a motion for summary judgmeihthere is no genuine issue of
material fact and if, viewing the facts in the lighost favorable to the nemoving
party, the moving party is entitled to judgmentaamatter of law. Pearson v.

Componenflech. Corp,.247 F.3d 471, 482 n.1(3d Cir. 2001) (citing GeboCorp. v.
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Catrett 477 U.S. 317, 322, 106 S. Ct. 2548, 91 L.Ed.28 ®86));:accordFed. R. Civ. P.
56 (¢). Thus, this Court will enter summary judgmenly when “the pleadings,
depositons, answers to interrogatories, and admissionf@rtogether with the
affidavits, if any, show that there is no genuisgue as to any material fact and that the
moving party is entitled to judgment as a mattela@f.” Fed. R. Civ. P. 56 (c).

An issue is “genuine” if supported by evidence such theeasonable jury could

return a verdict in the nonmoving party’s favoAnderson v. Liberty Lobby, Inc477

U.S. 242,248, 106 S. Ct. 2505, 91 L.Ed.2d 202 6)98In determining whether a
genuine isge of material fact exists, the court must view thets and all reasonable
inferences drawn from those facts in the light mfasbrable to the nonmoving party.

Matsushita Elec. Indus. Co. v. Zenith Radio CoA¥5 U.S. 574,587, 106 S. Ct. 1348, 89

L.Ed.2d 538 (1986).

In deciding the merits of a party’s motion for surarg judgment, the court’s role
is not to evaluate the evidence and decide thentofithe matter, but to determine
whether there is a genuine issue for trigdnderson 477 U.S. at 24. Credibility

determinations are the province of the finder @tfaBig Apple BMW, Inc. v. BMW of

N. Am.. Inc, 974 F.2d 1358, 1363 (3d Cir. 1992).

Smith's constitutional claims are governed by Title 42 U.$8Q983, which
provides a civilremedy agast any person who, under color of state law, degsi

another of rights protected by the United StatessTwution. SeeCollins v. City of

Harker Heights503 U.S. 115, 120 (1992). Any analysis of 42 €. 1983 should begin

with the language of thaatute:

Every person who, under color of any statute, oadice, regulation,
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custom, or usage, of any State or Territory or Dhstrict of Columbia,
subjects, or causes to be subjected, any citizehetnited States or other
person within the jurisdiction thereof to the degtion of any rights,
privileges, or immunities secured by the Constibatiand laws, shall be
liable to the party injured in an action at lawitsn equity, or other proper
proceeding for redress.

42 U.S.C. §1983. Asthe aboleguage makes clear, Section 1983 is a remedialist
designed to redress deprivations of rights seclethe Constitution and its

subordinate federal laws SeeBaker v. McCollan443 U.S. 137, 145 n.3 (1979). Byits

own words, therefore, Section 1983 “does notcreate substantive rights.Kaucher v.

County of Bucks455 F.3d 418, 423 (3d Cir. 2006) (citiBaker, 443 U.S. at 145, n.3).

To state a cognizable claim under Section 1983ampiff must allege a
“deprivation of a constitutional right and that tb@nstitutional deprivation was caused

by a person acting under the color of state lavRhillips v. County of Allegheny515

F.3d224, 235 (3d Cir. 2008) (citingneipp v. Tedder95 F.3d 1199, 1204 (3d Cir.

1996)). Thus, a plaintiff must demonstrate twoesdsal elements to maintain a claim
under 8§ 1983: (1) that the plaintiff was deprivddidright or privileges secured by the
Constitution or the laws of the United States” d@¥ithattheplaintiff was deprived of

hisrights by a person acting under the color of state Williams v. Borough of West

Chester, Pa891F.2d 458, 464 (3d Cir. 198 Plaintiff alleges a violatio ofher Fourth

Amendment rights and there is no dispute tKlak was operating under color of state
law.

The doctrine of qualified immunity provides thabtgernment officials
performing discretionary functions . . . are sheddrom liability for civildamages

insofar as their conduct does not violate cleaslyblished statutory or constitutional
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rights of which a reasonable person should havedm’d Harlow v. Fitzgerald457

U.S. 800, 818 (1982). Thus, government officiale enmune from suit in their
individual capacities unless, “taken in the lightst favorable to the party asserting the
injury, . .. the facts alleged show the officaz@nduct violated a constitional right”

and “the right was clearly established” at the tiof¢he objectionable conductSaucier
v. Katz, 533 U.S. 194,201 (2001). Courts may exercisereition in deciding which of
the two prongs of the qualified immunity analyshesild be addressed first in light of

the circumstances in the particular case at ha®garson v. Callaha®55 U.S. 223,

236 (2009).

This doctrine “balances two important interesthe need to hold public officials
accountable when they exercise power irresponsibly the need to shield officials from
harassment, distraction, and liability when theyfpem their duties reasonably” and it
“applies regardless of whether the government iafifecerror is a mistake of law, a
mistake of fact, or a mistake based on ndixpiestions of law and fatt.1d. (internal
guotation omitted). Properly applied, qualifiednmnity “protects ‘all but the plainly

incompetent or those who knowingly violate the TAwAshcroft v. alKidd, 131 S. Ct.

2074,2085 (2011) (quotingalleyv. Briggs, 475 U.S. 335, 341(1986)).

For a right to be clearly established, “[t]he coats of the right must be
sufficiently clear that a reasonable official wowldderstand that what he is doing

violates that right.” Saucier 533 U.S.at202 (quoting Anderson v. Creightp#83 U.S.

635, 640 (1987)). Thatis, “[t]he relevant, disg® inquiry in determining whether a
right is clearly established is whether it woulddear to a reasonable officer that his

conduct was unlawlfun the situation he confronted.'Couden v. Duffy446 F.3d 483,
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492 (2006). “Ifthe officer's mistake as to whaitlaw requires is reasonable,” the
officer is entitled to qualified immunity.Couden 446 F.3d at 492 (internal citations
omitted). Futher, ‘[i]f officers of reasonable competence codidagree on th[e] issue,

immunity should be recognized.Malley, 475 U.S.at341(1986). See als@rosseau V.

Haugen 543 U.S. 194, 198 (2004) (The general touchstenmenether the conduct of the
official was reasonable at the time it occurred.) Hindlecause qualified immunity is
an affirmative defense, the burden of proving ppkcability rests with the defendant.

SeeBeersCapital v. Whetzel256 F.3d 120, 142, n.15 (3d Cir. 2001).

[1l. Analysis
The issue here is whether Klulddegeduse of force was reasonable under the
circumstancesA Fourth Amendment excessive force claim, undet)43.C. 81983, calls
for an evaluation of whether police officers’ ast®are objectively reasonabtelight of

the facts and circumstances confronting.1 Graham v. Conned90 U.S. 386, 397

(1989). While the question of reasonableness is objective court may consider the
severity of the crime at issue, whether the suspeses an immediate thaeto the
safety of the officers or others, and whether thgpect is actively resisting arrest or

attempting to evade arrest by flighd. at 396, 109 SCt. at 1872s5ee als@sroman 47

F.3d at 634. “The calculus of reasonableness mudtoely allowancdor the fact that

‘police officers are often forced to make spdiecond judgmentsin circumstances that

1 Smithalso alleges that tH€luk violated the New Jersey Civil Rights AtT.he NJCRA is interpreted as
analogous to § 19838zemple v. Correctional Med. Servs., |93 FedAppx. 238, 241 (3d Cir. 2012), and a
court “will analyze ... NJCRA claims throughet lens of 8 1983 Trafton v. City of Woodbury799 F.Supp.2d 417,
444 (D.N.J. 2011)seeEstate of Martin v. U.S. Marshals Serv. Ageté9 FedAppx. 239, 245 n.4 (3d Cir. 2016)
(holding that “it appears undisputed that Plaintiffs' claims under theJdesey Constitution and the New Jersey
Civil Rights Act trigger the same legal elements and principles #ise] f¢deral causes of action [under Section
1983]").
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are tense, uncertain, and rapidly evolwapout the amount of force that is necessary

in a particular situation.’Id. at 396-97, 109 S. Ct. at 18%¥3;see als&harrar 128

F.3dat820-21. In a claim for excessive force, “the central questi® whether force
was applied in a good faith effort to maintain estore discipline, or maliciously and

sadistically to cause harmBrooks v. Kyler, 204 F.3d 102, 106 (3d Cir. 200Qu6ting

Hudsonv. McMillian, 503 U.S. 1, 7 (1992)).
Furthermore, appropriate attention should be giterthe circumstances of the
police action, which are often tense, uncertaimd aapidly evolving.” Groman v.

Township of Manalapam7 F.3d 628, 634 (3d Cir. 199fquotingGraham 490 U.S. at

396).SeealsoGraham 490 U.S. at 396 (“Not every push or shove, e¥ennay later

seem unnecessary,” violates the constitution.).

Smithclaimsthat Kluk“yanked” or “swiped” her arms back in a “rough fash”
and applied handcuffs “too tightly” during her asten August 27, 201%mith Dep.
20:522:10, 23:524:25, Amend Compl., 1 381; Def.’s Stat Mat. Factsf{ 6773.The
video in this casdoes not support Smith’s assessm@&eeDef.'s Exs.B. andC., Perez’
andKluk’s Body Camera, respectivelyThe video captured by the body camera worn by
Officer Michael Peret“Perez”), depicts a scene insidnith's home.Def.’s Ex. B.
Several policefficers can be seen as well@ithand her son. The audio portion of the
camera captures Perez telliBmithshe is going to be arrested approximately eighteen
seconds after the camera begins rollingx. B.at :18. The environment inside the
home is tense, &8mithquestions whether the police have a warrant. TérePvideo
ends aftelSmith's son is arrested and lead out of the houde.

Kluk’s video begins outside of the homerlhis video depicts a verbally heated
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environment; bottsmithand Kuk are speaking with elevated voices in hostile tones.
Def.’s Ex. C.As Kluk moves towardmithto arrest herother officers can be heard
telling Smithshe is being arresteahdSmithis repeatedly sreaming‘you cannot lock
me up, you can't do thatld. at 1626:06.Smithretreats, but ultimately Kluk meets her
at the threshold of her houdd.

The critical part of the Kluk video begins when Kisikands enter the picture;
you can see handcuffs in his l&find anchisopen right handBoth hands are reaching
out towardSmith. Id. at 16.26:07.Smith steps back, but continues to fagek. Then
she turns, causing her left side to be closKltk and her right sides a step baclangled
toward the housdd. at 16.2608. At this point, you can sdduk’s right hand making
contact withSmith's left arm and théanccuff andSmith’'sleft hand are also visible.

Over the course of the next two secon8mithlifts her arms and backs away
from Kluk. Id. at 16.2609-10. There is no contact at this paifihen,Smithplaces her
left hand behind her back, avoiding the outstretchand oKluk. Id. at 16.2611-12.
Smithcontinues to fac&luk and her right arm is stretched out, in a mannerosim
perpendicular to tegroundld. Over the next two secondisluk attempts to grab
Smith's left arm. She lifts both arms ankdenthrusts them dowgounteringkluk’s
attempt to grab hearmto place the cuffid. at 16.2613-14. However Kluk maintains a
grip on the left arm and places thandcuff on the left wrist Id. at16.2614-20. Then
Smithturns around and moves her right arm behind hek raa voluntary manner.
The cuffs are appliedd.

Smithis escorted to the police cand wdks on her own. During the nearly three

minutes between being handcuffed, walking to thicpacar and struggling to get in the
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police carSmithnever complainso Kluk or anyone else escorting her to the@bany
pain or discomfort resulting from thendcuffs or the alleged “rough handlingd” at
16.26:20 16.28:34. At this point,Kluk leaves the scene to retrieve his patrol car.
When he returns with the camithis seenbeing placed in differentandcuffsand
verbalizes that she has a torn shdar. “I'm telling you | tore my shoulder[.]id. at
16.29:5516.30:00. She does not relate the torn shoulder to the cigtamces of her
arrest.ld.

The Court finds that the force used to arr@stithwas objectively reasonable
under the circumstances. The Court has reviewedithe evidencén a mannegiving
every inference t&mith. There is no indication that excessive force was dggrdy
Kluk and based upon what can be seen both before aadthe two second period,
Smith's claim that the force occurs outside the scop@efcamera is unavailing. Her
position before the alleged force is deployed glesreactionto the alleged force, which
is captured on video, beli@nhy mishandling or forceful contatitat is beyond the scope
required to make the arrest.

In addition, during the course of both the Perez Khuk videos,Smithis
verbally and physicallpbjecting to the ability of the police to arrestrland continually
evades their attepts toplace her under arrest. She walks away, turns,tades her
arm behind her bacKhe Court’s review of the video does not reveal tise of
unnecessargr objectively unreasonabferce to arresmith. In fact, the Court does
not see any forcedyond the small scuffle created 8ynith's flailing arms to disengage
Kluk’s grip.Ex. C. 16.26:1314. Even if that force could be attributed kKtuk, the Court

finds that is proportionate to that needed to étfate the arrestn sum, the video does
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not demonstrate the use of excessive force, evéneariwo second period wheBmith's
right shoulder is out of view.

Taking the totality of the videsinto consideration, no reasonable juror could
conclude that excessive force occurred duringtito second perioddentified by Smith
“When opposing parties tell two different storiesemf which is blatantly contradicted
by the record, so that no reasonable jury couldebelit, a court should not adopt that
version of the facts for purposes of riion a motion fosummaryudgment.”Scott
v.Harris, 550 U.S. 378, 380 (2007) (granting summary judgine excessive forcease
whereSmith's version of events was “so utterly discrediteg¢"the videotape of the
incident that “no reasonable jury couldvedelievedhim”). Moreover, the fact that
Smithmay have sustained an injury during the coursdefarrest does npwithout

more, create a triable issue as to excessive f@®eWheeler v. City of Philadelphja

367 F. Fupp.2d 737 (E.Pa. 2005)see alspBrothers v. Zoss, 837 F.3d 513 (5th Cir.

2016);see alspAyala v. Wolfe 546 F. App'x 197 (¥ Cir Nov. 13, 2013). For these

reasons, summary judgment is granted.
V. Conclusion
For the reasons stated herein, summary judgmegrated in favor of

Defendant Jack Kluk. An appropriate Order shals.

Dated: Jundo0, 2019

s/ Joseph H. Rodriguez
Hon. Joseph H. Rodriguez,
UNITED STATES DISTRICT JUDGE
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