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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

TRACY L. BEAMAN-BATES,
Hon. Joseph H. Rodriguez
Plaintiff,
Civil No. 17-5581
V.

ACME MARKETS, INC.,
OPINION

Defendant.

This matter comes before the Court on Motion fom$uary Judgment of
DefendantACME Markets, Inc. The Court has considered the wrigebmissions of the
parties, as well as the arguments advanced ateheiing in this matter on December 11,
2019. Forle reasons expressed on the record that day, Aasviiose that follow,

Defendants’ motion igranted.

[ Backaground

Plaintiff Tracy L. BeamarBates("“BeamanBates”) who isAfrican Americanis
an employee of Defenda®CME Markets, Inc. (ACME”). She ¢aims that she was the
victim of a racial slur during one of her shifteatt ACME did not doa sufficient
investigation into the incident, and that she watalated for complaining about the
slur whenACME changed the store that she claims she wasmaagitp and cheduled
her to work at store geographically distant from her home. Then@laint alleges two
counts;Hostile Work Environment (Count |) and RetaliatiG@ount I1), both pursuant

to the New Jersey Law Against Discrimination, N.A.$10:51et seq.
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The following facts are taken from Plaintiff's Seament of Undisputed Facts and
presented in a light most favorable to her. Pldintas hired byACME in 1996asa Deli
Clerk in the Deli Department. Def.'s Ex. A, Pl.'®p.at 15. She hahad several
positions since that time, includirgMeat Wrapper in the Meat Departmeatwo
year apprenticeship in the Meat Department, anduimdeyman Meat Cutteld. at 16-
17.

From 2016 2018,Plaintiff was a floater employe®ef.'s Ex. A, Pl.’s ep.at 29;
Def.’s Ex. B, William’s Dep. at 53The parties agree thatdhters” areassigned in
various stores depending oime customer serviaeeed of a store at a particular time
According to Plaintifischeduling happened as followihe Meat Speciist would
prepare an-nail to theACME stores not the individual floaterghat includel the
scheduleofthe floatersEx. A, Pl.'s Dep. at 3@8.The floating Meat Cutteraould
have to calthestore to find out their hours for each shift schiediuld. Generally, the
floaters’schedules for the following week were fisthedon Mondaydy listing their
names with the assigned store numhérat38,41.As a result, floaters typically knew
theirschedule a week in advance. AccordingdPtaintiff, shewas most often assigned to
the Lenola Road Stor8etweenDecember 1, 2015 until the incident on February 13,
2016, Plaintiffclaims shevorked fortythree (43) out of fortyseven (47) shifts at the
Lenola Road location. Def.'s Ex. N, Pl.’'s Schedules

Plaintiff complains that she was the victim on aiahslur on February 13, 2016
and thatACME failed to investigate the incident and ultimatedyaliated against her by
assigning her to stores geogtdcally far from her home because of her complaibout

the slur. On February 13, 2016 while working at tlemola Road storeélaintiff heard
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someone enter the roovhen she turned around, sheveamployeesAlbano and
Tarik Kilic entering the meat roonDef.’s Ex. A, Pl.'s Dep. at 54. Plaintiff saw aheard
“Mike [Albano] say to Tarik [Kilic], That's my niger.” Def.’s Ex. A, Pl.'s Dep. at 54, 97.
At the time of this utterance, Albano was approxigigfifteen feet away from Plaintiff,
butwas walkirg toward Plaintiff Id. at 157. Plaintiff then asked Albano what he said
According to Plaintiff Albano lookedherin the eyes, cocked his head to the left, and
said Tt]hat’s my nigger.l1d. at 157458. Plaintiff alleges that Albano used the term
“nigger”in retaliationbecauseshe hadeported him the dalyefore forrefusing to wrap
the meashesliced.ld.; Def.’s Ex. L.

Thereareonly four witnesses to Albano’s racial remaftbanohimself, Plaintiff,
Crouse, and Kilicld.; Def.'s Ex. A, Pl.'s Dep. at 157158.Except forPlaintiff, the other
witnesses are Caucasidbef.’s Ex. A, Pl.’'s Dep. at 158; Def.'s Ex. C, Hugh Dep. at 39;
Def.'s Ex C, Hughes’ Dep. at 5@laintiff claims that she and Albano were sent home
after sheeported the incident tACME District Manager, Hughe®laintiff was unsure
if Albano was paidHughes testified that he did not kndwt surmised that the decision
“was basically up t¢. . . ]the uniorf.]” Ex. C, Hughes’Dep. at 7Zhe record reflects
that Albano was not paid. Ex. A, Pl.’s Dep. at68; Ex. C, Hughes Dep. at 7. While
Plaintiff claims she was sent home, Hughes testitleat the decision to let Plaintiff go
home was mutuald. at59. Plaintiff disagrees: “l dichot tell Kevin that | wanted to
leave. My daughter’s birthday was the next dayeéded te- and | have a mortgage. |
did not want to lose pay. | distinctly told him thladid not want to leave... Kevin
[Hughes] told me to go home..” Ex. A, Pl.'s Dep.pat64. Hughesdid not know whether

Plaintiff was compensated for the time she missiegr deing sent homd&x. C, Hughes’
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Dep. at 74The record reflects that Plaintiff was paid for Helf shift. Ex. A, Pl.'s Dep. at
65; Ex. C, Hughes Dep. at 73; Ex. Orouse Dep. at 40.

In general terms, Plaintiff complains tha€ME'’s investigation into the February
13, 2016 incident was insufficiemnd ultimately resulted in retaliatory action towar
her. She also claims tha8CME did not take her complaint seusly becaus&CME
stopped scheduling Plaintiff at the Lenola Roadtiomn but kept Albano at tht
location.This resulted in an extremehdship for her because shas two autistic
teenage children (twins) who require supervisiod aannot safely be lehome alone.
Ex. A Pl.’s Dep. at 135, 160, 161, 16 3According to Plaintiff ACME is aware of her
family circumstances and exploited that fact bg reassignment to differe ACME
locationsas reprisal for complaining against Albard. at 163, 184.

Plaintiff claims that prior to th€ebruary 13, 20161cident, she was scheduléal
work at the Lenola Road store on February 15, 2B¥6 A, Pl.'s Dep. at 73, 7Def.'s Ex.
N, Pl.’s Schedules; Ex. RCME Current Store List. However, after théncident she
claims her schedule was changedvork at the Gloucester Township store on Febyuar
15, 2016. Def.’s Ex. N, Pl.'s Schedules; ExXAEME Current Store List. ACME
produced Plaintiffs schedules, which illustratattPlaintiff was scheduled to work
two separate stores on February 15, 2016 for theesshift from 8:30 to 17:00 (5:00
pm.) Def.'s Ex. N, Pl.'s Schedules; Ex.ACME Current Store List. Plaintiff ultimately
worked at the Gloucester Township store on Febri&rp016. Def.'s Ex. O, P4 Time
Punch Records; Ex. ARCME Current Store ListAccording to Plaintiff, shéwas no
longer allowed to go into the Lenola stfjfeafter the incidentDef.’s Ex. A, Pl.’s Dep. at

154.



Against this backdrop, the Court considers Plafstilaims undr the NJLAD for

hostile working environment and retaliation.

Il. Summary Judgment Standard

Federal Rule of Civil Procedure 56(ggnerally provides that the “court shall
grant summary judgment if the movant shows thatéhig no genuine dispute as to any
material fact” such that the movant is “entitledudgment as a matter of lawFed. R.
Civ. P. 56(a). Such a showing must be suppohtettiting to particular parts of
materials in the record, including depositions, @dm@nts, electronically stored
information, affidavits or declarations, stipulat®. . . admissions, interrogatory
answers, or other materials.” Fed. R. Civ. P. 561)¢A). A“genuine” dispute of
“material” fact exists where a reasonable jurysiesa of the evidence could result in “a
verdict for the noamoving party” or where such fact might otherwiséaf the

disposition of the litigationAnderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986)

Disputes over irrelevant or unnecessary facts, vewewill fail to preclude the entry of
summary judgmentd.

In evaluating a motion for summary judgment, tloeirt must view the evidence
in the light most favorable to the nanoving partyand must provide that party the

benefit of all reasonable inferenc&eott v. Harris550 U.S. 372, 378 (200;7Halsey v.

Pfeiffer,750 F.3d 273, 287 (3d Cir. 20148ny such inferences “must flodirectly from
admissible evidence[,]” because “an inference ldaspon [ ] speculation or conjecture
does not create a material factual dispute sufiicte defeat summary judgment.”

Halsey 750 F.3d at 287quotingRobertson vAllied Signal, Inc,914 F.2d 360, 382 n.12
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(3d Cir. 1990)(citing Anderson 477 U.S. at 25§.
Accordingly, the moving party initially has the lien of demonstrating the

absence of a genuine issue of material f&etlotex Corp. v. Catret477 U.S. 317, 323

(1986). Once the moving party has met this burdkea,nonmoving party must identify,
by affidavits or otherwise, specific facts showihgt there is a genuine issue for trial.;

Maidenbaunv. Bally's Park Place, Inc., 870 F. Supp. 1254,8%2B.N.J. 1994). Again, to

withstand a properly supported motion for summarggment, the noimoving party
must identify specific facts and affirmative evidenthat contradict those offered by the
moving party.Andersen477 U.S. at 25&7. “Anonmoving party may not rest upon mere

allegations, general denials or . . . vague statemse. . .” Trap Rock Indus., Inc. v. Local

825, Int1 Union of Operating Eng’rs, 982 F.2d 8880 (3d Cir. 1992) (quatig Quiroga

v. Hasbro, Inc., 934 F.2d 497, 500 (3d Cir. 1991)).

Indeed,the plain language of Rule 56(c) mandates the eatisummary
judgment, after adequate time for discovery andrupootion, against a
party who fails to make a showing sufficient taadslish the existence of an
element essential to that party’s case, and on lwthat party will bear the
burden of proof at trial.
Celotex 477 U.S. at 322. The movant can support the aissethat a fact cannot
be genuinely disputed by showing that “an adveradypcannot produce
admissible evidence to support the [alleged dismpiféact.” Fed. R. Civ. P.

56(c)(1)(B);accordFed. R. Civ. P. 56(c)(2).

In deciding the merits of a party’s motion for surarg judgment, the court’s role
is not to evaluate the evidence and decide the toithe matter, but to determine
whether there is a genuine issue for trAlderson 477 U.Sat249. Gedibility

determinations are the province of the factfindgg. Apple BMW, Inc. v. BMW of N.
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Am., Inc, 974 F.2d 1358, 1363 (3d Cir. 1992).

1. Discussion
Analysis of claims made pursuant to tKéLAD generally follow the analysis of

Title VII claims. Schurr v. Resorts Intl1 Hotel, Inc196 F.3d 486, 498 (3d Cir. 1999)

Title VII of the Civil Rights Act of 1964 forbidsraployment discrimination based on

“race, color, religion, sex, or national origin.24J.S.C. § 2000€2(a); Burlington N. &

Santa Fe Ry. Co. v. Whit&48 U.S. 53 (2006) Title VIl also prohibits an employer

from retaliating against an employee “because he hassgpany practice made an
unlawful employment practice by [Title VII] . . or because he has made a charge,
testified, assisted, or participated in any maninean investigation, proceeding, or
hearingunder [Title VI1.]”42 U.S.C. 8§ 2000€3(a). To establish prima facie case of
retaliation under Title VII, a plaintiff must estbdgh the following: “(1) she engaged in
activity protected by Title VII; (2) the employeodk an adverse employment action
against her; and (3) there was a causal connebtdween her participation in the

protected activity and the adverse employment actioNelson v. Upsala Coll51 F.3d

383, 386 (3d Cir. 1995)

To establish a hostileork environment claim under the LAD, a plaintifhtist
demonstrate that the defendant’s conduct (1) wowidhave occurred but for the
employee'sace and [the conduct] was (2) severe or pervasiveughao make a (3)
reasonable [person of the same protected classgveethat (4) the conditions of
employment are altered and the working environmsgostile or abusive.” Taylor v.

Metzger, 706 A.2d 685, 68839 (N.J. 1998 (quotations omitted). The New Jersey
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Supreme Court requires a cumulative analysis oftlceglents comprising an alleged

hostile work environmentSeeLehmann v. Toys ‘R'Us, In¢c626 A.2d 445, 455 (N.J.

1993) ‘[A]ln employer will be held vicariously liable in sitti@ans where it delegates
authority to control a work environment to a sugsov, and the supervisor abuses that
authority, or where sexual harassment is foreseeaitl the employer is negligent in
having in place or enforcing anhiarassment policies, or where the employer intended

for or gave apparent authorization to the harassomgluct.” Smith v. ExxorMobil

Corp, 374 F. Supp. 2d 406, 421 (D.N.J. 2005)

V. Analysis

A. Retaliation

The parties agree that there are no genuine issfuasiterial facts related to the first
element of therima facie casefor retailiatiors namely that Plaintiff engaged in
protected activity when she complained about thgadaslur. ACME argueghat thee
was no adversarial action taken against Plaintffduse her subsequent working
assignments at different stores was part of hedjescription. Moreover, @en if
Plaintiff could demonstrate that the assignmentstores geographically distant from
the Lenola Road store constitutes an adversarialeynpent actionpecause Plaintiff
was assigned to those stotesforeher complaint about the racial slur, she cannot
demonstrate a material issue of fact demonstradingusal connection between the
complaint and Plaintiff's assignment to other stores.

Plaintiff testified that the.enola Roadstore isapproximately fifteen (15) minutes

from her house and was a convenient placement becaess e mother of special
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needs twins(Ex. A, Pl.’s Dep. at B-36, 82.) Plaintiff further testifisthat her

scheduling consisted primarily of shifts at the bénRoad store leading up to her
complaint. Thenonce she complained, she was scheduled to workarLbgan
Township store, which is almost an hour avilaym her home and that she has not been
scheduled at the Lenola Road store as of the ddteradeposition. . (Ex. A, Pl.'s Dep. at
158-159.) (Ex. A, Pl.’s Dep. at 82.)

Plaintiff avers that the inconvenient geographiedbcation of her assignments is
in retaliation for her complaint against Albano, wieanains assigned to the Lenola
Road store. Plaintiff's suppositions and specwolatind no support in the record and
are insufficient to create a genuine issue of miatéact on the retaliation claim.The
record evidence demonstratésroughACME’s records, Plaintiff's own testimony, and
Plaintiff's counsel acknowledgment at oral argumehat Plaintiff's schedule for the
weeks following her February 13, 2016 complaabbut the racial slur wengublished on
February 12, 2016, the dégforethe incident(SUMF at §{ 7477.) The schedule
included her assignment for the week$-ebruary 14, 2016 through February 20, 2016

Indeed, Plaintiff acknowledged this fact during lieposition. “I had already had my
schedule for the following week. ... | had hag schedule, | received my schedule
Friday [for] the following week. So, when he haaidthe Nword on Saturday, | knew
that | was going, my schedule, if that’s your questi (SUMF at § 80.) The record
demonstratethat Plaintiff worked at the Glouseer Township store on Monday,
February 15, 2016. (SUMF at § 82h)us, theassignment outside of the Lenola Road
store cannot be characterized as adversarial bedawss made prior to Plaintiff's

complaint.



In addition,Plaintiff's claim that she waalwaysstationed at the Lenola Road store
prior to the incident lacks support in the recowhile it is true that for the two months
prior to the incident Plaintifivas largely scheduled to work at the Lenola Roadest
the record reflects that drebruary 9, 2016four days prior to thencident, Plaintiff
worked in the Maple Shade store. Wolcott Decl. &t §In addition betweenOctober
2014 through March 2015, she worked almost exckigin the Audubon, New Jersey
store. Wolcott Decl. at ;6UMF at 11 89. Therecordalsoreflects that thez were
stretches of time that Plaintiff remained in a déngtore location, but Plaintiff's claim
that heronly store was Lenola Road does not find support inrdoerd.(See generally
Ex. N.

Finally, Plaintiff's claim that shénas not worked at the Lenola Road store sitlte
incidentis belied by the fact that she was asgidio and worked in the Lenola Road
store two weeksfeer the incident, from February 24, 2016 througébFuary 27, 2016.
SUMFat {1 7879. Thus, the very next schedule th®EME created after the February
13, 2016 incident had Plaintiff assigned to workla¢ Lenola Road store. (SUMF at
79). Plaintiffs schedule for February 227, 2017 was posted on Friday, February 19,
2016.

Plaintiff's schedule for her time immediately folng the incident was created and
published before both the incident anédrcomplaint andthereforejs not evidence of
retaliatory conduct. Moreover, the first schedcrleated following the incident and
complaint assigned Plaintiff to the Lenola Roadrstim shifts that prevented interaction
with Albano. SUMF at 1 7477,79-80. As a resultPlaintiff’s allegations regarding

the use oACME's scheduling to retaliate against ignot only unsipported, but also
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contradicted by record evidence that Plaintiff hedifsoncedsis true. Thereis no
evidence that Plaintiff's assignment to a storeestthan Lenola is an adverse
employment action. Even ifthose assignments could be construed aaduerse
employment actionthere is no evidence of a causal connection betvdamtiff's
assignment to th&loucesterLogan Township store and her complaint because the
assignment happened a day before the complaintodaged. As a result, Plaintiff
cannot show the existence of a genuine issue ofdadthe issue of retaliation and

summary judgment will be granted on CountBaraka v. McGreeay, 481 F.3d 187, 211

(3d Cir. 2007) (holding that a court is “not comlgélto accept unwarranted inferences,
unsupported conclusions or legal conclusions disgdiias factual allegations$ee also

Miller v. Pfizer, Inc, 2011 WL 3273620, at *4 (D.N.J. July 28, 2011)g@ting summary

judgment for defendant and holding that regardtdgsaintiffs conclusorystatements,
plaintiff “neglects to point to a scintilla of ewehce to support this proposition and
points to nothing in the record that would substat# his assertions,” and these
“unsupported contentions are insufficient to defeaotion for summarpdgment”).

B. Hostile Working Environment

In Count I, Plaintiff claims that she was subjected hostile working
environmentecause the racial slur uttered by Albano on Febrad, 2016 $ singular
evidence of a severe and/or pervasive worlangironment Becaus&CME failed to
take appropriate steps to address her comp&gitconduct an adequate investigation,
Plaintiff claims they are vicariously liable evemoigh Albano is not a managdihe
Court will address the issues in turn.

Title VIl is not violated by “[m]ere utterance of anepithet which engenders
11



offensive feelings in an employee” or by mere “adisctesy or rudeness,” unlegss so
severe or pervasive as to constitute an objectiange in the conditions of

employment. SeFaragher v. City of Boca Raton, 524 U.S. 775, 788,S.Ct. 2275, 141

L.Ed.2d 662 (1998) (citations omitted)ln determining the existence of a hostile
environmentcourts look athe totality of all the circumstances including tlhhequency
of the conduct, the severity of the conduct, whethex physically threatening or
humiliating or merely an offensive utterance, andether it unreasonably interferes
with an employee's work performanéaraghey 118 S.Ct. at 2283.

The employee's perceptiofi @ hostile environment must be subjectively felda
objectively reasonabléd. In general terms]f] or racist comments, slurs and jokes to
constitute a hostile work environment, there musnbore than a few isolated incidents
of racial enmity, meanigthat instead of sporadic racist slurs, there nbesa steady

barrage of opprobrious racial comments.” Schwappown of Avon, 118 F.3d 106, 130

11(2d Cir.1997) Al-Salem v. Bucks Cty. Water & Sewer AutiNo. CIV. A. 976843, 1999

WL 167729, at *5 (ED. Pa. Mar. 25, 1999)

Plaintiff testified that the incident on FebruaB;, 2016 was the sole basis for her
claim of hostile working environment. The partesomitevidence suggesting that the
context or phraseology of the use of the word “eiggr “nigga”is important, in an
apparent effort to make a distinction between aaldrarb and an slang version of the
word that some use to refer to a friend. On thord, the Court will not parse the
language and finds that the record demonstratesalugcriminatoryand racially
offensiveword was uttered by Albano.

Next, the parties disagree on whether Albano deédtis utterance to someone
12



other than Plaintiff. Albbano claims that he used the word to refeKilac , who is white,
in a friendly manner. But when Plaintiff, who appatlycame into the room and then
overheard the word, aské&dbanoto repeat what he had just said, he,dndresponse to
her questiondirect the language to herPlaintiff, however claims that Albano directed
his first utterancef the wordather, and then repeatedwith discriminatory intent
when she asked what he had saifihere is a factual dispute as to whethercbmment

was directed at Plaintiff as an instancdmtfentional discriminationbut it is not

material because of the employment status of Albasia normanagerSeeAnderson
477 U.Sat 248 Disputes over unnecessary facts fail to precludedhtry of summary
judgment)

Thesingleincidentat issue idighly offensive and racially discriminatarynder
certain circumstances,single utterance of eacialepithetcan be deemed sufficiently
severe and pervasive to creatbostile work environmenMetzger, 152 N.J at490.

Both theconnotation of the utterance and the status opttrson making the remark
are considered for purposes of demonstrating ttst gle incident is sufficient to create
a hostile working environmenlid. at152 N.J. at 503, 706 A.2d at 691

TheLAD is not a “general civility code.... [D]iscoursg or rudeness should not be

confused with racial harassment,” and “a lack a@iahsensitivity does not, alone,

amount to actionable harassmeriMdndel v. UBS/PaineWebber, In@73 N.J Super.

55,860 A.2d 945, 958004) (quoting Heitzman v. Monmouth Coun821 N.J Super.

133, 728 A.2d 297, 304 (1999))The utterance in this case goes beyond rudenesaand
“lack of racial sensitivity.'ld. There is a question of fact related to whether Alba

directed the stateents to Plaintiff or used them is a racially insigive manner in
13
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addressing his eaorker, who is noAfrican American That question of fact, however,
is not determinative in this case because, undetftthality of circumstances]” the
conduct atssue while highly offensiveis insufficientto create a hostile working

environmeniCaver v. City of Trenton420 F.3d 243, 262 (3d Ci2005) (considering

Title VIl and LAD claim); Metzger, 706 A.2d at 690.

First, there is no evidence offered to establisht thlbano’s conducinterfered
with Plaintiffs work performancer ability to work, as Plaintiff continues her
employment withACME at the presentwas promoted and is ngnermanenly assigned

to a singlestore.SeeHarris v. Forklift Sys., In¢.510 U.S. 17, 23, 114 &t. 367, 126

L.Ed.2d 295 (1993). Secondhe remark in this case was uttered by a-moanagemlnd
is alleged as a single isolated incideéhat was immediately addressddhnlike the
utterarce inMetzger, which the New Jersey Supreme Court found "wasexaated by
the fact that it was uttered by a supervisor oresigr officeq,]” Albano is “anordinary
co-worker of plaintiff.]” Metzger, 152 N.Jat503, 706 A.2dat 691 (1998)

In additian, there is no evidence in the record to establish Atl@ano’s
discriminatory comment, asreon-manager employeériggersrespondeat superior

liability. SeeAman v. Cort Furniture Rental Cor@B85 F.3d 1074, 1081 (3d Cit996). In

Huston v. Procter & Gamble Paper Products Cos68 F.3d 100, 104 (3d Cir. 2009)

the Third Circuit held that “employer liability faxo-worker harassment exists only if the
employer failed to provide a reasonable avenuedmnplaint or, alternatively, if the
empbyer knew or should have known of the harassmeadtfaited to take prompt and

appropriate remedial actionld. (citingWeston v. Pennsylvan,j@251 F.3d 420, 427 (3d

Cir. 2001, abrogated in part on other grounds hyliBgton N. & Santa Fe Railway Co.
14




v. White, 548 U.S. 53, 67 (2006)) The test is whethelan employer knew or should
have known about workplace [ ] harassment if mamagyetlevel employees had actual
or constructive knowledge about the existence [of ostile work environment.Id.
(internal quotation marks and emphasis omittéd)addition, courts measure whether
“la]n employer’s remedial action is adequate isitreasonably calculated to prevent
further harassmentld. at 110.

Here,ACME had a policy that Plaintiff availed herself of atite record reflects
that ACME took steps to ensure that the incident was notagge Plaintiff and Albano
were not schedule to work together in the futurd &bano was suspended for the day
without pay. ACME maintains policies prohibiting diseniination and harassment,
including on the basis of race, which address egugdloyment opportunity and
harassment and provide guidance on how to seelessdhrough the corporate
structure and by way of a hotlinRCME Associate HandboolEx. B, WilliamsDep. at
11; Ex. I. In addition,ACME has a Courtesy, Dignity, and Respect policthat outlines
“steps to take if you feel you are being treateappropriately.]” 1d.; Ex. B, Williams
Dep. at 1113; Ex. A, Pl.’s Dep. at 149.The record reflects that all employees, including
Plaintiff, are aware of, have access to, aaceive training othe contents oACME’s
Courtesy, Dignity, and Respect policy. Ex. B, Wilhs Dep. all-14; Ex. A, Pl.’'s Dep. at
18, 149, ACME also displag posters detailingnstructons toreportinappropriate
conduct toa thirdparty toltHfree Associate Hotline. Ex. B, Williams Dep. at EX. A,

Pl.'s Dep. at 1920.1

1 Plaintiff generally states in opposition and in BEttement of undisputed facts that the policigsilgel belong to
Albertsons, noACME. There is no evidence in the record to suggests that tlegadf AlbertsonsACME’s
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According toActing Store Director Hughegmmediatelyafter Plaintiff
complained to him regarding Albano’s statementbkganinvestigatirg. Ex. C, Hughes
Dep. at 3739. Hughes calledPlaintiff's Union Representative, MCrouse Hughes,
Crouse and Plaintiff sat together as Plaintiff dlechthe incidentEx. A, Pl.’s Dep. at 65;
Ex. D, Crouse Dep. at 224; Ex. C, Hughes Dep. a7-49.

According to Hughes, hinenspoke to Albano andeported his findings to the
District Manager. It was decided that Albano wobklrequired to undergmunseling
he would also receivan “oral, written warning” antbesuspending for the day without
pay.ld. at58-59, 65, 71; Ex. H, Albano Written Warninigughes called this discipline
scheme progressive disciplinfe]” Although Plaintiff was sent home from her shafter
her meeting with Hughes, she received pay for titére shift Ex. A, Pl.’'s Dep. at 65;
Ex. C, Hughes Dep. at 73; Ex. D, Crouse Dep. atHiighes testifies, and Plaintiff
agread, that Hughes called her later in the day to make she was feeling better and to
let her now that Albano was suspended for the &ayA, Pl.’s Dep. at 6&8; Ex. C,
Hughes Dep. at #36. ACME details several steps Hughes took to alert Managegme
about the incident and the nature of the disciplieeEx. K, 2-14-16 Hughes emaiEx.
E, Brooks Dep. at 6.

Plaintiff does not offer any evidence to suggesttthCME did not take steps to

address the incidenRather, Plaintiff alleges that the invagtion and discipline did

parent Company, are nototbe ofACME. Plaintiff's allegation, in this regard, is meragnjecture because she fails
to provide any citation to the record in support of these asssrfieeGaviria v. Columbus Bakery, In2013 WL
6008495, *1 n.1 (D.N.J. Nov. 12, 2013) (“As Deflants have failed to provide such citations to the record in
support of their disagreement, many of Plaintiff's farts deemed undisputed for purposes of this summary
judgment motion.”)Friedman v. Bank of Am., N.A2012 WL 1019220, *6 n.2 (D.N.J. Mar. 26, 2012) (“[T]he
Court will consider any statement of fact which was denied by the Plaintiffs with a citation to tleeord as
undisputed for the purposes of this motion for summary judgment.”
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not go far enoughAs detailedsupra.in the Retaliation analysi®laintiff and Albano
were not scheduled to work together following theident.Whenasked on the record
during oral argument what el#€ME should have done tadaress the situation,
counsel for Plaintiff could not identifgn additional stepbut argueshat Albano should
have been removed from the store under a-telerance policy. The fact that Albano
remained employedaccording to Plaintiff, undermines the legitimadythe
investigation and expos@CME to liability. The Court disagrees.

Under NJLAD,"an employer's liability for its own negligence miling to take
effective remedial measur@s] a form of directiability in addition to vicarious

liability.” Paytonv N.J. Turnpike Auth.148 N.J 524,536, 691 A.2d 321 (citing

Lehmann 132 N.J. at 623, 626 A.2d 445). Vicarious lialyilattaches where aamployer
fails to take effective remedial measunelsen confonting a complaint for harassment
by a nornmanageriakmployee Payton 148 N.J. at 536, 691 A.2d 32Effective
measures are those reasonably calculated to emtidhassment.Id. at537, 691 A.2d
321 (quoting.ehmann 132 N.J. at 623, 626 A.2d 445).

In evaluating the employer’s response, courts atsosider theéimeliness of the
investigation as evidence of whether the resposedféctive‘Numerous federal courts
have adopted this position as well. Federal junisfence in this area is particula
relevant because the LAD draws significantly froad éral antidiscrimination lawld. at
538, 691 A.2d 321 (internal citations omitted). Thew Jersey Supreme Court cautions
that “a remedial scheme that reaches the corresctlréhrough a process that is unduly
prolonged or that unnecessarily and unreasonablele the employee exposed to

continued hostility in the workplace is an ineff@etremedial scheme. Such a process,
17



in reality, indirectly punishes employees with tieenerity to complain aha ...
harassment and cannot constitute ‘effective’ reraidn.” |d.

None of the concerns identified by the New Jersggr&me Court that could
trigger vicarious liability againsACME are present. There is no evidence offered by
Plaintiff to create a genuine issue of materiat @& to whetheACME had a policy,
Plaintiff took advantage of the policy, a®CME took steps to ensure that the
complained of harassment ended that same day. tasle@ above, the record reflects
that Plaintiff's complaint was addressed immedip{éhe same day), the harasser was
disciplined, ad ACME ensured that Plaintiff and Albano did not work ttdger. While
Plaintiff may believe the incident merited a strenglisciplinary outcome for Alb®,
ACME addressed the issue and ended the possibilitytoré harassment by Albarby
manipulatirg the scheduling. Plaintiff's claims that the neshedule punished her
because it caused her to work outside of the stheepreferred as punishment is belied
by the record, as set forth in the Court’s analgdiBlaintiff's retaliation claimAnd the
record reflects thaRlaintiff never suffered a lull in scheduling anan¢inues at ACME
to this day in a permanent position (a promotiaonirher floater position).

Taking the evidence in the light most favorabldéltaintiff, the Court finds that a
rational jurorcouldnotconclude thaACME’s investigation and method of discipline
were inadequate arot reasonably calculated to end the harassnm&mhmary

judgment will be granted in favor &iCME.

V. Conclusion

For the reasons setrith above summary judgment will be granted as to Count |
18



and Count llon Plaintiff's claims of hostile working environmeand retaliation under
the NJLAD.
An appropriate Order shall issue

Dated: Jund?, 2020

s/ Joseph H. Rodriguez
Hon. Joseph H. Rodriguez,
United States District Court
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