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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

CHRISTOPHER ROONEY, : Hon. Joseph H. Rodriguez
Plaintiff, : Civil Action No.18-10670
V. : OPINION

NVR, INC., et al.,

Defendants.

This matter comes before the CoorntDefendant’sMotion for Summary Judgment
[Dkt. No. 18]andMotion to Strike Plaintiffs Response to Defendan$tatement of
Facts and Plaintiffs Statement of Facts [Dkt. I496]. The Court has considered the
parties’written submissions and the arguments aded orally at the hearing held on
February 6, 2020. For the reasons beldve Courtwill grant Defendant’s Motion for
Summary Judgmentand grant in part and deny in part Betlant’s Motion to Strike

l. Background

A. Factual Background?

1Defendant filed a Motion to Strike Plaintiff's Respse to Defendant’s Statement of Facts [Dkt.
No. 22-1], and Plaintiffs Statement of Facts [Dkt. No.-2P. Defendant argues that Plaintiff's
response fails to properly support responses temadint's shitement with citations to the
record and “is replete with impermissible legalamgent.”See[Dkt. No. 253]. Defendant

further moves to strike Plaintiff's own statemerfacts for similar reasons, pointing to
numerous paragraphs where Plaintiff allegedisrepresents or mischaracterizes the record.
(Id.) The Court agrees with Defendant to an extenttithereare instances where Plaintiff's
responsive statement of material facts failslispute a supported statement, but rather “asserts
arguments ad legal analysis, not facts” or further fails toopide proper citation to the record.
Barker v. Our Lady of Mount Carmel S¢iNo. CV 124308, 2016 WL 4571388, at *1 n.1(D.N.J.
Sept. 1, 2016). The Court simply disregards anysomroperly disputed fds. SeeSprint
Spectrum L.P. v. Zoning Bd. of Adjustment of Bordwaf Paramus, N.J., No. CIV.A. 69940,
2010 WL 4868218, at *18 (D.N.J. Nov. 22, 2010) (€ purpose of these statements [of fact] is
to narrow the issues before the Court, L. Civ. R15comment 2, and arguments inserted
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Christopher Rooney (“Rooney” or “Plaintiff) was amployee with Defendant, NVR,
Inc. ("‘Defendant” or'NVR”) at their New Jersey manufacturing plabéginning
January 2, 2017Dkt. No. 222  1]. NVR “specializes in producing pfabricate
homes.” [Dkt. No. 184 1 1].It initially hired Plaintiff as a Driver Helpefdoing
sheathing, framing, and putting on wheelsytshortlyafter startinghe was
transitioned to the pahdepartment.id. at 2 Dkt. No. 222 § 2. In that department,
Mike Bachman(“Bachman”)acted as Plaintiff's direct supervisdrut Plaintiff also
receivedsupervision from Eli Cuestald. at {3). At the plantBachman reported to,
Brandon Mandia an@om Green(“Green”), (d.), whoreporedto Mark Harris. (d. at
1 5).Green acted as a manager and “as worker’s com piemsiéison for employees
who become injured on the jobld( at T 4). In addition, Green *handled “some human
resources and safety functions for the pland?)

NVR completeeemployee performance riews, which Bachman filled outld. at
13). “In NVR'’s ratings system, employees receiveoc@and numbeicoded rankings. Red
numbers (03) indicate unacceptable performance; yellow nurnsl{é+6) indicate
marginal performance; and green numbers indicabelgrerformance (B), excellent
performance (912), and outstanding performance {15).” (1d.).

After Plaintiff's first thirty days with NVR, he reeived a marginal rating review of
6.86. (d. at 114).Hisreview alsancludedcomments aboutis performance, which
stated “coming back from lunch/break late, giverrmiag and fixed since then. Watch

work pace. Improving since working with Rativho Plaintiff worked with in the Panel

therein accomplish the opposite.”). Similarly, t@eurt will ignore statements in Plaintiff's
statement of material facts that are immaterialiwsupported.



Department.Rl. Dep. 167:525). Bachman testified that when an employee resea/
marginal performance review, there is a conversawith the employee to discuss
expectations and “exactly what areas they're fglbehind in.” (Bachman Defd4:24).
“Mandia and Bachmamet with [Plaintiffl and provided coaching abousiwork
performance.[Dkt. No. 184 | 15]; (BachmanDep.55:7-12.).In March 2017Plaintiff
received a “good” ratingf “7” on his 60-day performance review, with no further
comments[Dkt. No. 222 | 4]

NVR employees also receive weekly reviews in catesgosuch as “Job
Knowledge,” “Teamwork,” “5S'(Safety),"Quality,” and “Work Pace.” [Def. at T 19].
Plaintiff's weekly reviews from January 2017 thrduilarch 201producedhe
following averages: JoKnowledge: Average of 6.67, or “Marginal”; TeammkoAverage
of 5.11, or “Marginal”; 5S: Average of 5.88, or “Mginal”; Quality: Average of 7.16, or
“Good”; and Work Pace: Average of 4.22, or "Mardin@d. at T 20).

In May 2017 NVR transferredPlaintiff for the second time, now to the loading
pit as a Loader and Bandeld(at 1 22). Defendant’s expert reported that “[t]bading
pitis a 5,000 square foot area with three baysémitrailers where workers tie (i.e.
band’or ‘strap’) bundles (&. bunks’or packs’) of walls together and lodtetm onto
semitrailers before they leave the planid.(at § 24). In his new role, Plaintiff's physical
responsibilities primarily included “banding” ortf&pping;” he occasionally performed
Prepping, Lading, and Finishingld. at § 25). His administrative tasks included calling
trailers in and out and inputting information idacomputer.ld. at § 26). Tkeloading
pit maintains a team environment, and Plaintiff ieat closely with certain cavorkers.
(Id. at 1 2829). Plaintiff described his job as always being phykitawas always

movement, always activity.” (Pl. Dep. 61:13).
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On May 31, 2017, Plattiff was injured while working in the loading p{Dkt. No.
18-4 9 32. The trailers were wet from rain whdaintiff was putting the bundle in the
bulk. He had to straddle the pit when it nudged ofutlace and his foot slipped. He
grabbed on to theuadle to stop a fall and “heard a pop, pop, cra@Rl. Dep. 8890).
Plaintiff testified that he could not put weight ars right knee or bend itGreen
helped [Plaintiff] to the cafeteria, got him icdldd out an incident report,” and
“[ Plaintiff] sat in the cafeteria like trying to be able tolkvgHe] would try to walk up
and down. . .. [but] couldn't put no pressure mptdor a while.”(ld. at 91:4-8; Dkt.
No. 184 1 33. Green took Plaintiff to the Doctor, Concentrdnave the physician
gualfied Plaintiff to return to work with no restricns on June 1, 20 1[Dkt. No. 184
19 3334]. He continued to check in with the Concentra doetiod performed PT.

“On June 15, 2017, after a medical chagk, Rooney’s physician returned him
regularduty with a restriction for no climbing stairsId( at { 35).At his checkup the
following week, Plaintiff was diagnosed with a sprad anterior cruciate ligament
(“ACL"), and returned to workvith additionalmedical restrictions'Wear Splint/ Brace
RLE - constantly- up to 8 hrs or greater per day”; “May not walk onewan terrain”;
“No climbing stairs”; “No climbing ladders’hut “Patient is able to work their entire
shift[.]” (1d. at§ 36).0n June 27, 2017, Plaintiff's doctortated his restrictions to (1)
“Wear brace[,]”and (2) “[n]o climbing stairs.” (PDep. 116:715.). Plaintiff informed
Bachman o#ll of his restrictions and his team was also put on ®o{ld. at100). He
was subsequently placed on modified duty. [b. 22-2 § 18].

The loading pit area, where Plaintiff worked, hasstairs, but a ladder leads
from the main floor into the truck bay, which Dettantassers “employees use on

occasion when prepping and/or finishing trailef®Kkt. No. 184 { 38]. Plaintiff
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testified “[the ladder] is two steps, but it woltidve been four total if it was regular.
They were two deep steps about a foot and a hadf,lor about two feet. It was one, by
the time you touched it, your knee was to your ¢H€RI. Dep. 10412-18).

Plaintiff's primary duties did not require takinis ladder or climbing any stairs.
[Dkt. No. 18-4 142]. Because oPlaintiff's restrictions, hisupervisors told him he was
no longer required to climlfld. at §40).Bachman furthemmstructed Plaintiff's coe
workers to assist him with job tasks when needgac8ically, “Nguyen and Adorno
were designated to provide assistance if [Plaintieis unable to perform a particular
task, and others of Rooney's-emrkers could step in to asst, if Adorno and Nguyen
were unavailable.”ld. T 41.

Plaintiff, however “found it difficult to perform the job without harg to go up
and down the stairs into the pit.” (Dkt. No.-22f 20). He'often” took the ladder into
the pit. Although he dsd for help there was only the three of them, ‘pleavere
getting annoyed,” or not aroun(Rl. Dep. at 103, 109:7At his deposition he stated that
NVR did not “bring anyone extra over to help accoodate [his] restrictions.” (Pl. Dep.
103:119; 109:27; 112:1622; 123:8124:14).Plaintiff alsotestified his supervisors
“didn't say anythingWwhen he worked outside of his restrictioifhey would just look
at me and keep walking . . . and [t]hat’s how llfewas discriminated against because
they weren't seeing a person with a disability. Yinere seeing oh, good, the numbers
are going out, we are good, and just kept walkifitey all knew my restrictions but
never said anything to me.P(. Dep.109:25110:10.)

Plaintiff did not inform his supervig's, or anyone at NVR, that he could not stay

within his restrictions during his employmefkt. No. 184 § 43. Nor did he inform



anyone that NVR was unable to accommodate hisiotgtns during his employment.
(Pl.Dep. 106:4107:18; 109:15824; BachmarDep.32:2-9, 37:713.).

Following his injury, Plaintiff had knee surgeryJdruly 2017, for which NVR
afforded him six months leavés aresult,his sixmonth review was postponejdkt.
No. 184 {1 4445]. Plaintiff returned to NVR with no restrictions on January 16120
but was advised to take it eaghd. at 1 46) Hetestified to sharing this information with
Bachman (Pl. Dep. 220:912). Upon return, halsoreceived his postponerkview
covering January 2017 thugh June 2017, which rated hi 29.35 out of 50,
“‘unacceptable.[Dkt. No. 184 48] Bachmantestified; “weworked with [Plaintiff] to
try to figure out how- we talked with Mark, talked to Tom about how to lhgget him
back up and figure olkind of how to coach him at some point where he gaisg to be
a good part of our team going forward.” (Bachmarp[#6:13-24).

On his first day back, Baenan“provided Rooney with on@n-one performance
coaching, and offered specific coaching regagdi(1) his failure to complete tasks in a
timely fashion; (2) leaving his position and beioffjtask; (3) wasting time; and (4)
failing to help other team members in the ar¢BKt. No. 184 149]. He instructed the
plaintiff to focus on improving his performancetimese areaand on his banding
duties [Dkt. No. 18-3, Ex. P] Bachman also instructed to “let the lead guys lilohn
and [Gio] do the rest of the work.Id.; BachmanDep. 37:14-20)

Plaintiff's weekly reviews from January 16, 2018 aRebruary 12, 2018howed:
Job Knowledge: Average of 7.00, or “Good”; Teamwolkerage of 1.40, or
“Unacceptable”; 5S: Average of 5.00, or “Margina@uality: Average of 6.20, or
“Marginal”; Work Pace: Aerage of 6.00, or “Marginal.” [Dkt. No. 18 1 52. Plaintiff

was unsure as to what factors Bachman considerédsineviews, but believes that the
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ratings were “skewed” because of his injury and maldeave and also a result lois

line leader not likng him.(Pl. Dep. 224:8226:1).The comments on his weekly reviews
for this time stated that Plaintiff had started b&rom medical leave, that the
department was moving welllb Plaintiff was very limited in the tasks he was
able/willing to perform and was distracting emplegeissus coming back from break
late.[Dkt. No.22-8. Ex.G].

On February 2, 2007, Plaintiff felt pairin his stomach aredke he pulled
somethingbut declined seeing a doctor right awgykt. No. 184 { 54]. He testified
that his ceworker witnessed him bend over in pain after lifisomething heavy, which
hereported to a manager. (PIl. Dep. 1B80).According to Plaintiff, the next day he told
Greenhe wanted to go to the doctors because he wasmsikin. (d. at 76:1120).

Green told Plaintiff he could take him to the daston Friday, but due to a confliastas
ultimately unable taake him that day. Held Plaintiff to go to Concentra by himself.
[Dkt. No. 18-4  56]. Plaintiff proceeded to see the doctanere he was diagnosed with
an umbilical hernia.lf.).

At his deposition, Plaintiff stated that he thelle@& headquarters, on February
23,2018. (Pl. Dep. 245:125). Corporate referred Plaintiff mHuman Resources
Managerwho Plaintiff contacted “stating that he was redgirtjured and had a few
questions’ [Dkt. No. 184 160]. NVR does not know why Plaintiff contactéldis
particular HR department because they have noiogldab theNew Jerseyplant
Plaintiff worked for. Plaintiff claims thatd&hwanted to make a complaint about Green
and was trying to contact the corporate HH. at { @, and PIl. Resp. 13. “[HR]

forwarded the information that Rooney had convetyeMichelle Dorsch (“Dorsch”),



the HR Manager for [his] plant. Dorsch then emai&geen and Harris, suggesting they
reach out to Rooney to find out what questions hd.h(Id. at 1 61).

Plaintiff met with Green and Harris where he expressed thdelh like he was
not a priority, like he was getting “pushed aroun(@Pl. Dep. 247:612). Plaintiff stated
that he still did not have a workers compensatiamiber for his accident, which his
doctor needed for a C{ld. at 247:1325). Plaintiff alsotold them Green was biased
against himandreferred to a comment Green madasking Plaintiff “are you sure you
didnt do this [get injured] at the gym lifting wgiits.”(Id. at 248:114). In response,
Harristold Plaintiff he understood and that “our mainqrriy here is you guys, your
safety.” (d. at 248; 2115).

Following this second injury, Plaintiffs Doctor &ied him to return to work
with the following new restrictionsvhich Plaintiffconveyed to NVR*May lift up to 10
pounds occasionally up to three hours a day, maphpar pull up to 10 pounds
occasionally up to three hours a day, and patigmabie to work their entire shift[Dkt.
No. 184 {1 6465]. Due to higestrictions, Plaintiff and Green agreed that Piifin
would only perform banding duties. According to iRkdff, banding was like ihdividual
framing for the bundle, to go pick up by a thitea crane and put it on the trailekt
required strapping stacks of walls together withonystraps using a ratchet tensioner.
(Id. at§ 25. Plaintiff described “[pushingdll your weight as strong as you possibly
humanly can before the band would sigpl. Dep. 46:721). Plaintiff's team was
instructed to help him with tasks he could not pemnf due to restrictiongDkt. No. 18

49 69.



Plaintiff still believed that he could not straput did not tellGreen strapping
was not within his restrictions. He testified tistitapping requiré more than 10
pounds of force, that that fact was simple knowkdge also testified, however, that he
did not know whether Green did know thBtaintiff further testified that hevould not
have been able toperate the crane with his restriction and thafart, there was no
job that he could perform at work with his hernéstrictions. (PIl. Dep. at 158).

According to Defendant, come Febru&®18,“[Plaintiff] displayed a poor
attitude with his supervisor, and he frequently vealloff the job without explaining his
absencé.[Dkt. No. 184 {89]. Harris testified NVR was “getting reports of Plaffihot
working, distracting other employeegHarrisDep.59:1520, 65:1219). Plaintiff's
weekly reviews fofFebruaryl9, 2018to March 5, 20 19Plaintiff received the following
average ratings: Job Knowledge: Average of 7.00'Gmrod”; Teamwork: Average of
3.00, or “UnacceptablesS: Average of 2.67, or “Unacceptabl&uality: Average of
7.67, or “Good” Work Pace: Average of 4.67, or “MarginalDkt. No. 184 § 90].
Plaintiff's last performance evaluation silarch 13, 2018, heeceived a rating of
28.25, or‘unacceptable’[Dkt. No. 183, Ex. Q].

The same day as his last review, NVR terminatea®iffis employment effective
March 14, 2018. [Dkt. No. 18 197]. Bachmanand hissuperior, Brandon Mandia,
spoke with Plaintifin personand expressed théte reason for his terminatiomas
performance. Bachman had origingllyoposed Plaintiff's termination to Green, which
they decided to discuss with Harr($larrisDep.64:10-19.) Bachmantestified that he

was not aware of any complaint Plaintiff may havadeagainst Green whelme decided

2 Strapping and banding are used interchangeably.
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to terminate him(BachmarDep.36:13-19.) Plaintiff, however, felt that he was
terminated because of higjury. (Pl. Dep. 227:185).

According toBachman “[Plaintiff's] injury was not a factor at all. His termination
was entirely about higerformance, his attitude, and his unwillingnesd/aor inability
to get alongwith hissupervisor.” [d. at91:2-9.). Defendant states that“iid not seek
to fill Rooney’s position, anthstead, the existing team continued its work withbim.”
Ultimately, an NVRemployee Adorno, assumedlaintiff's former dutiesvhile
continuing to serve in his own role in the loadmigafter returning from a medical
leave [Dkt. No. 184 1 99101].

B. Procedural Background

Plaintiff filed a Complaint with th&uperior Court of Newl ersey Law Division,
Burlington County against NVR, and John Does, fimlations of the New Jersey Law
Against Discrimination (NJLAD”) for Disability Discrimination (Count I), Violationef
the NJLAD for failure to provide a reasonable accommodatiGaupt Il), and Wrongful
termination in violation of public Policy (Countl)l Defendants removed &action to
this Courton June 15, 2018\ VR filed a Motion for Summary Judgment on Augus8t, 2
2019 Plaintiff filed a brief in opposition to that mion [Dkt. No. 23], to which
Defendants replied [Dkt. No. 24] and filed a Motitmstrike Plaintiffs Response to
Defendants Statement of Facts and Plaintiff's Stediet of Facts [Dkt. No. 25]. The
Court heard Oral Argument on those moti@aishearing held on Felnary 6, 2020.

Il. Summary Judgment Standard

A court will grant a motion for summary judgmeihthere is no genuine issue of
material fact and if, viewing the facts in the lighost favorable to the nonmoving party,

the moving party is entitled to judgmeas a matter of lawRearson v. Component Tech.
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Corp, 247 F.3d 471,482 n.1(3d Cir. 2001) (citing GeloCorp. v. Catrettd77 U.S. 317,

322 (1986))accordFed. R. Civ. P. 56 (c). Thus, this Court will ensermmary judgment
only when “the pleadings, depositions, answersitenrogatories, and admissions on
file, together with the affidavits, if any, showahthere is no genuine issue as to any
material fat and that the moving party is entitled to judgrhas a matter of law.” Fed.
R. Civ. P. 56 (c).

An issue is “genuine” if supported by evidence stitat a reasonable jury could

return a verdict in the nonmoving party’s favAdnderson v. Liberty Lobbwnc., 477

U.S. 242,248 (1986). Afact is “material” if, undiéhe governing substantive law, a
dispute about the fact might affect the outcoméhefsuit.ld. In determining whether a
genuine issue of material fact exists, the courstruiew the factsmad all reasonable
inferences drawn from those facts in the light mfasbrable to the nonmoving party.

Matsushita Elec. Indus. Co. v. Zenith Radio CoA¥5 U.S. 574, 587 (1986).

Initially, the moving party has the burden of denstmrating the absenad a

genuine issue of material facgCelotex Corp. v. Catretd 77 U.S. 317, 323 (1986). Once

the moving party has met this burden, the nonmowagy must identify, by affidavits

or otherwise, specific facts showing that thera genuine issue foritl. 1d.;

Maidenbaum v. Bally's Park Place, In870 F. Supp. 1254, 1258 (D.N.J. 1994). Thus, to
withstand a properly supported motion for summamgment, the nonmoving party
must identify specific facts and affirmative evidenthat contradict those offered by the
moving partyAndersen 477 U.S. at 25657. Indeed, the plain language of Rule 56(c)
mandates the entry of summary judgment, after adegtime for discovery and upon

motion, against a party who fails to make a showsnf{jicient to establishhe existence
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of an element essential to that party’s case, and/loich that party will bear the burden
of proof at trial.Celotex 477 U.S. at 322.

In deciding the merits of a party’s motion for surarng judgment, the court’s role
is not to evaluate thevidence and decide the truth of the matter, buddieermine
whether there is a genuine issue for trAalderson 477 U.S. at 249. Credibility

determinations are the province of the finder atf8ig Apple BMW, Inc. v. BMW of N.

Am., Inc, 974 F.2d 188, 1363 (3d Cir. 1992).

1. Analysis

A. Count One: Disability Discrimination in Violation of the NJL AD

CountOneofthe Complaint alleges that Defendant discrimetaagainst Plaintiff by
terminating him for higlisability in violation of the NJLAD. Defendants@ure that
Count Ifails as a matter of law because Plaintiff canngiiblish a prima faciease of
discrimination, and even if Plaintiff succeeded in prsma faciecase, he cannot show
that Defendant’s legitimate nesiscriminatory reason for his terminatie#poor
performance-was pretext.

Analysis of claims made pursuant to the NJLAD gelgrfollow the analysis of Title

VIl claims. Schurr v. Resorts Int'l Hotel, Ind96 F.3d 486, 498 (3d Cit999). Under

Title VII, it is unlawful for an employer to “dis@drge any individual, or otherwise to
discriminate against any individual with respechie compenation, terms, conditions,
or privileges of employment, because of such intlidl's race, color, religion, sex, or
national origin.”42 U.S.C. 8§ 2000€2. The framework announced McDonnell

Douglas Corp. v. Greed11 U.S. 792 (1973), governs Title Vllagins, and, by extension,

claims under the NJLAD.
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Under theMcDonnell Douglagparadigm, an employee must first establish by a

preponderance of the evidencprama facieclaim of discriminatory discharge under the

NJLAD. Muller v. Exxon Research & Eng'g Co., 786 A.2d 1MA3J. Super. Ct. App. Div.

2001) Then, the burden shifts to the employer to prodemadence demonstrating that

the termination was “for a legitimate, nondiscriratory reasonTexas Dep't of Cmty.

Affairs v. Burdine 450 U.S. 248, 254 (198. If the defendant meets this burden, the
presumption of discrimination drops from the casm®d the burden shifts to the plaintiff
to prove by a preponderance of the evidence thatsthted reason was pretextudl.at

260;St.Mary's Honor Ctr. v. Hiks, 509 U.S. 5041993).

In evaluating employment cases, the task of therCisunot to secondjuess
employment decisions, but is instead to determihetiver the employment decisions

were motivated by an illegal discriminatory purpoBeold v. Wolf, Bbck, Schorr &

Solis-Cohen 983 F.2d 509, 52527 (3d Cir.1992). Thus, to establish pretext, “the
plaintiff cannot simply show that the employer'sg&n was wrong or mistaken, since
the factual dispute at issue is whether discrimimgaemimus motivated the employer,
not whether the employer is wise, shrewd, prudentompetent. Rather, the.

plaintiff must demonstrate such weakness, implailisés, inconsistencies,
incoherencies, or contradictions in temployersproffered legitimate reasons for its
action that a reasonable factfinder could rationfild them ‘unworthy of credence,’
and hence infer that the employer’did not act [fidre asserted] nondiscriminatory

reasons.Fuentes v. Perski®82 F.3d 759, 76%3d Cir.1994) (internal citations

omitted);Romano v. Brown & Williamson Tobacco Corp65 A.2d 1139, 1143144

(citing Fuentes32 F.3d at 76465).
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1 Prima Facie Case of Discrimination Under the NJLAD

To establish @rima faciecase of disability discmination, Plaintiff must show (1)
that he was disabled2) that he was otherwise qualified to perform #&ssential
functions of the job, with or without the accomm ¢ida by the employerand was
performing at a level that met the employer's expeans (3) that he nevertheless was
fired; and (4) that the employer sought someone to perfdrensame work after he

left. Muller v. Exxon Research & Eng'g C@86 A.2d 143 (N.J. Super. Ct. App. Div.

2001) (citingClowes v. Terminix Int'l, In¢.538 A.2d 794 .J.1988)).

In this case, thre is no dispute that Plaintiff had a disabibiythat NVR ultimately
terminated his employmenDefendantsubmits, however thatPlaintiff cannot
demonstratelement 2that he met NVR’s performan@xpectation®rthat he was a
gualified individual able to perform the essenfiaictions of his job with or without an
accommodatin—or element 4that NVR sought anyone to replace him after he left
[Dkt. No. 185 at 79].

a. Whether Plaintiff has established he was otherwisalified to perform the

essential functions of his job, with or without thecommodation by NVR,
and was performing at a level that met the emplsyexpectations

Defendant argues the record in this case is ctéart, Plaintiffs job performance
was “consistently inadequate,” and therefdre fails to establisbthat he was
performing at a level that met NVR's expectatiohsthe contrary, Plaintiff contends
that he heed only point to evidence that he was actualifgrening his job prior to his
termination to raise an inference that [his] clagwplausible.” [Dkt. No. 22 at 16 (citing

Andujar v. General Nutrition Corp2017 U.S. Dist. LEXIS 81022 (D.N.J. May 26,10),

affd 2019 U.S. App. LEXIS 10888 (3d Cir. N.J., Apr. 2 19) andZive v. Stanley

Robertslnc., 867 A.2d 1133, 1143 (N.J. 200%))
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To be sure, Plaintiff's burden to prove Ipema facecase is slightMehtav.

FairleighDickinsonUniv., 530 F. App'x 191, 196 (3d Cir. 2013). Accordirgthe New

Jersey Supreme Court, the burden is met as to elet® “even if a plaintiff candidly
acknowledges, on his own case, that some perforemasces have arisen, so long as he
adduces evidence that he hasfaaot, performed in the position up to the time of
termination.” Zive, 867A.2d at 1144. Although, “simple proof of continued employment
is not enough.Id. Evidence such a%ongevity in the position at issue” or testimonyat
plaintiff had been working “within the title from vith [he] was terminated” would be
sufficient to establish this elemendl.

The employee irZive was terminated after working from home for threenttos
following a stroke. Subsequently, he brought saitdisability discrimination. The
employer argued that the employee was failing tetsales goals, and therefore, was
not meeting performance exgations as required by tipgima faciecase. Idat 1136.
The employee acknowledged his failure to me#fa&b-million-dollar goal.ld. at 1144.
Notwithstanding,he Supreme Court of New Jersey ruled that the epgglmet his
burden and established he wpsalified and performing his job by showing that*had
significant experience as a sales executive pdris employment with [defendant]. He
had worked for [defendant] for eight years and badn actively engaged in the
management and administratiof[its new division]. Importantly, until the timef his
stroke, [the employee] had never been told thajdosvas at stakeld.

Thecourt inZive also recognized that thestablished standard fervaluating an

“‘employer'slegitimateexpectations” iobjective.ld. at 1143;seealsoGuarneri v.

Buckeye Pipe Line Servs. CR05 F. Supp. 3d 606, 615 (D.N.J. 2016) (“[T]he la

applies an objective test when evaluating the ‘eog@is’ legitimate expectations’rather
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than a subjective test.”JObjective evaluations can be measured and quantifiet] as
theWeldoncourt illustrated, do not refer to intangible crige such as the “quality” of
an employee's worklt. at 616.However, subjective evaluationrshose “lased on levels
of broad, general terms such as “effort” “initisgivand “sense of priorities;~are more

susceptible of abuse and more likely to mask pretéd. at 615;Fowle v. C&C

Cola, 868 F.2d 59, 6465 (3d Cir. 1989).

Here, Defendansubmits that its evaluations of Plainsfivork performance
while at NVR are objective and properly considebgdhis Court.These evaluations
includePlaintiff's 30-day review whichwas marginal [Dkt. No. 18, Ex. M, N}, his 60
day review, whichwas ‘Good,”andhis only “good”performanceeview while employed
(1d.); andhis sixmonth review, whictwas “unacceptable’ld. at Ex. Q). Plaintiffalso
receivedweekly reviewsTheycontained numerical ratings as well as commentsiabo
his performance. Durighis first four months those comments provided ofWto pick
up pace;” “wasting a lot of time waiting;” “Coun®el for failure to keep area clean;”
having issues getting back to position after bré&kaking other sheather do most of

the work;” “not heping out other sheathers. Lots of inactivity/ talgiat back of line.
Coming back late from breaksId. at Ex. O). After NVR transferred Plaintiff to the
loading pit, he showed improvement in “Job Knowleddput his ““Teamwork,” “5S,”
and “Work Pace”atings continued to fall. Bachman discussed withirRiff that he
should consistently be contributing to maintain dgment flowing efficiently, and be
on time. (d. at Ex. P).After this discussion, Plaintiff received Hast reviewbefore
terminationfor March 2018 rating his performance‘asacceptable.”

Thus,Defendant submits Plaintiff fails to demonstratatthe was performing

against the weight of his wetlocumented underperformance. [Dkt. No. 24 aft]be
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sure, Plaintiff does naubmit evidence that his work performance was invprg, or
meeting “expectations.” Additionally, unlike the @hoyee inZive, Plaintiff was not
working for his employer for a significammount otime, and does not argue that he
has significant experience in the work he was paniog for NVR.Instead Plaintiff
contestghe objectivity of Defendant’s performance evaloat First, he argues thait
is “unclear on [his] performance reviews whethe@oaament or rating was describing
Plaintiff or the teanas a whole.]Dkt. No. 22 at 18]Second, Plaintiff contends that his
Supervisor was biased against himdeed, Plaintiff concludes thatriémains “a
guestion of fact for the jury whether Plaintiffedformance was objectively poor,
whether his injury aused his performance to suffer, or whether hisesuvipors’
discriminatory animus against a twiagjured employee skewed his performance
reviews in an overly harsh manner.” [Dkt. No. 2213}.

The court’s role is not to evaluate the evidencd drcide the truth of the matter,
but to determine whether there is a genuine issuérfal. Anderson 477 U.S. at 249.
Under the principals set forth ifive, at this stage'only theplaintiff's eviderceshould
beconsidered.867A.2d at 1144 .Taking the facts in a light most favorable to Ptain
he had been working “within the title from which Jheas terminated,” and his
evaluations, while based on certain measurablecbibgecriteria did not Bvays apply
individually to Plaintift Considering the modest burden to withstand summary
judgment as to the second prong of the prima fease,” the Court finds that Plaintiff in
this case has met his burdeand therefore, established element two pfiana facie

case for disability discriminatiarGrandev. SaintClare'sHealthSys, 230 N.J. 1, 26, 164

A.3d 1030, 1044 (2017).
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b. Whether NVR sought someone to perform the same w@asrRlaintiff after he
left.

Although Plaintiff can demonstratelement two, the Court finds thBtaintiff
fails to establish the fourth and finpiongof hisprima faciecase “The fourth prong
requires proofthat the ‘'employer sought a replaeetrwith qualifications similar to
[the employee's] own, thus demonstrating a contthmeed for the same services and

skills.” Grande v. Saint Clare's Health Sy330 N.J. 1, 18, 164 A.3d 1030, 1039 (2017)

(quotingBergen Commercial Bank v. Sis|ef23A.2d 944, 959N.J.1999) This element

isnecessary to “allown inference to be drawn of disparateatment, since if the
disabled employee’s job was given to a nondisabpledson it could be inferred that the
disabled employee received the adverse job actemabse of Is or her disability.”

Rosenfeld v. Canon Bus. Sols., Inc., No. CIV-4®27, 2011 WL 4527959, at *19 (D.N.J.

Sept. 26, 2011jquotingSeiden v. Marina Assocs/18 A.2d 1230, 1234 (N.J. Super. Law.

Div. 1998)) .

Here,Defendant argues that Plaintiff cantrelhow element four because “NVR
did not seek to filRooney’s position, and instead, the existing teamtmued its work
without him.” [Dkt. No. 188 at 9].Furthermore, Defendant submits that in April 2018
a monthafterPlaintiff's termination, an existing employassumedPlaintiff's duties, in
addition to his own roleypon his return fromamedical leave. (1 10 1Rlaintiff provides
no evidence to the contrary, in fact, he does mgtia that NVR sought anyone to fills
position after it terminated his employment. IngigRlaintiff concludes that he has
“clearly” established element fouarguingthat the employment decision took place

underthe circumstances that give rise toiaferenceof unlawful discriminationThe
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onlyevidenceproffered by Plaintifto supportan inference of discriminations that he
was fired one month after he was injured. [Dkt. B8.at 1516].

While “there is no single prima facie case that legpto alldiscrimination
claims; Plaintiff provides no support in asserting what therth element of
discriminatory discharge claim requires. In fatte tcase cited by Plaintiéxplicitly
provides that: If the claim is based upon discriminatory discharge plaintiff must
demonstrate: (4) that the employer thereafter sbgghilarly qualified individuals for

that job.”Victor v. State 203 N.J. 383, 409, 4 A.3d 126, 1#D10).Furthermore

Plaintiff fails toshow thatemporal proximityaloneestablishe the fourth element of
prima faciecase for disability discriminatiohy creating anynference of
discrimination

“Therefore, even giving Plaintiff every reasonaln&erence, Plaintiff is unable to
establish the fourth element opaimafaciecase of discrimination under the NJLAD

O'Harev. McLeanPackaging®& Trucking No. CIV.A. 082083, 2009 WL 3207277, at

*12 (D.N.J. Sept. 29, 2009pranting summary judgment whene one was hired to fill
the plaintiff's position, rather an employee assuntlee plaintiff's duties in
consolidation with his other responsibilities).
2. Pretext

Even assuming arguendo that Plaintiff has estabtish prima faciease for
disability discrimination, Plaintiffs NJLAD discmination claim fails because he
cannot show a genuine factual dispute exists aght@ether Defendant’s legitimate non
discriminatory reason for his termination was pk¢i&@he parties here agréeleat
Defendant has articulated a legitimate naiscriminatory reason for its termination of

Plaintiff's employment. Specifically, Defendant pides that it terminated Plaintiff for
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his poor performance evaluations throughout hisiterwith NVR. [Dkt. Nb. 185 at
10]. Plaintiff submits that this proffered reasamietextual and that his injuries were
more likely than not the cause of his terminatiBfaintiff argues that a reasonable
juror could find Defendant’s reason for terminativas false becawes (1) his
performance reviews were subjective and biasedh{2performance reviews were
unclear; and (3) there was a short period of tireeMeen his injuries and termination.
First, Plaintiff submits that his performance eatlionswere biased because they
were written by hisupervisorsvho“rolled eye$ at Plaintiff's limitations and tried to
investigate him on Facebook so that they could iratehim for his injury3 [Dkt. No.
22 at 18. These performance evaluatiowsre completedhy BachmanPlaintiff's direct
supervisor. [DktNo. 18-4 § 13].With regard to eye rolling, thieecord provides tha
few days after returning to work from his surgeBgchman asked Plaintiff to go to
“war walls,” whichwas“very demanding.” When Plaintiff tol@achmanthat his doctor
said he should take it easy, Bachman rolled his €. Dep. at 84:2386:6).At this
time, howeverit is undisputed that Plaintiffdoctor returned him to work with no
restrictions(ld. at 226:2325; 226).This singleevent fails to show that Plaintiff's
performance reviews were subjective, as to produgeinference of discrimination.
The only other instance of “eye rolling” inwad Tom Green In a light most
favorable toPlaintiff, the record shows thatvhile Plaintiff was on light dutyGreen
askedhim whyhe was lifting a box of nails and specifically sdtis thatin your
weightrestriction?” (Pl. Dep159-160:1521). Plaintiff responded t&reen bystating:

you are asking about the weight restriction now, yet | am still pushing
and pulling my cart that weighs more than thesdsnaius pushing the

3 The Courtnotes that Plaintiff provides no citation to theoed or his own statement of facts to
support these actions by his superiors in his brief
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bundles around on the wheels that weigh a lot ntbhesn these nails, and
then [Green] just smirked at me, rolled his eyed ammlked away.

(1d. at 159:1618).

Greenis also thandividualwho, according to Plaintiff, “investigatedhiim on
Facebook. (Green Dep. 4816).Following Plaintiff's hernia injury in February 281
Green decided to look into Plaintiffsacebook profile.Ifl.) Green testified: “It's pretty
common in this day and age that people have gdtiemselves into some hot water
based on what they put on social media and | wasdeoing if that was the case . .. get
themselves into hot water based on what they posioaial media.”d. at 491-8).

Green further stated that there “are occasionswealtave to be sensitive to if someone
is falsely reporting claims(1d. at 49:820).

Green looked through Plaintiff's pictures anldimately, found a gjnotoof the
plaintiff lifting weights from 2016He forwarded tis photo to HarrisBoth Green and
Harris acknowledged that the picture was not conedctto the time frame of his work
injury, and that the photo “essentially meant nothingd” @t50:21-51:1, Harris Dep. at
51:8-13). Plaintiff, however suggests that Green was searching for somethimNVgd
could terminate him, but provides ewidence that his investigation was for
discriminatory reasons rather than reasons reltddds role with NVR Green’s job
responsibilities includes acting as a workers’ ce@mgation liaison for employees, like
Plaintiff, who are injured on the job. [Dkt. No.-#BY 4]. Employees are supposed to
report noremergency injuries to him or someone else in atgafde. When an
empoyee gets injured, there is an “investigation dfat's been reporteti(Harris Dep.

24:1520). “Part of the investigation is to figure out exactihat happened .so you can
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prevent it again.(ld. at 52:1125);4 seeHancox v. Lockheed Martin Tech. 8., No.

CIV. 04-6104, 2007 WL 1796248, at *8 (D.N.J. June 21, 20@17intiff's opinion that
employer’s investigation into complaint’s about iRkff was “bogus” or “botched” and a
“farce,” "without supporting evidence, does not ug¢b . . stated reass for terminating
[Plaintiff].”).

Plaintiff also fails to provide evidence th@teen’s investigation lead to subjective
performanceaeviews. In fact, Tom Green was not responsiblePfiaintiff's performance
reviews andhe aloneanitiatedthe Facebook searclirurthermore,lte argument that
Green’s supposed discriminatory bias agallaintiff causedhis termination isalso
unsupported by the recotrecausdBachman proposed Plaintiff's terminatiofhere is

no evidence that Green was the “ldscisionmaker.”Shann v. Atl. Health SysNo.

CVv124822, 2017 WL 5260780, at *13 (D.N.J. Nov. 2B17) Thus, Plaintiffs‘evidence
fails to cast sufficient doubt upon [Defendant'shsons for terminating hinid. at *10.
Next, Plaintiff argues that his performance reviews wenelear More
specifically,Plaintiff submits “he performance reviews reflected very little timerked
in which Plaintiff was not injured.. . [and]are also unclear as to which comments and
ratings rdélect Plaintiff's own performance and which reflatte performance of the
team as a whole, the other members of which wetderoninated.[Dkt. No. 22 at 18].
This argumenalsofalls shortof showing pretext
As previously stated?laintiff's first review, prior to any injuries or

accommodations, was “marginaHis 60-day review was “gootl thoughhis numerical

4 This testimony was in response to the followopgestion posed at Harris’ depositidis that
part of thetypical investigation whether someone is eitheirgkit or has had a similar injury
beford,]” to which Harris further stated: “so, yesgld.).
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rating only improved from 6.86 to 7. His weekly r@ws prior toany injury, from his
start date through May 1, 20,¥xhibitedPlaintff was, on average’marginal”in all
categories except “quality.” Plaintiff's numeriagatings applied directly to him
(Bachman Dep. 52:124), and halid not dispute any of these numerical performance
ratings with NVR while employed. [Dkt. No. 18 § 53].

While some comments were applicable to Plaintifam as a whole, Bachman
testified to which comments applied to the Plaintiflividually. Those comments—
“still having issues getting back to position afteeak,” and “lots of inactivity/ talkingt
back of line. Coming back late from breakslargely mirror Plaintiff's later review
commentswhich were madevhile Plaintiff was working light or modified dutyDKkt.
No. 228, Ex. G;Dkt. No. 184 | 48 Dkt. No. 183, Ex. P].

Plaintiff'sreviews following his injury began withis six-month review. This
review was given to Plaintiff following his retufnrom medical leave and rated him
“‘unacceptable.” [Dkt. M. 18-4 | 48]. Plaintiff wasubsequentlgoached on where he
needed to improvuringthe coaching, Bachman told Plaintiff to focus omBang.
Bachman testified thaeVen before he got hurt that was what we were gyoget him
to do as his primary job was just focus on bandimgpacks and letting the lead guys do
therest ofthe work.” Plaintiff's reviews following his perfomance coachinfjuctuated.
He improved in jolknowledgeput his teamwork, safety and work pace scores \wave
[Dkt. No. 18-3, Ex. Q].

“[A]t the pretext stage it is not a court's rolertde on the strength of cause for
discharge. The question is not whether the emplayade the best, or even sound,

business decision; it is whether the real reasahsisrimination."Willis v. UPMC

Children's Hosp. of Pittsburgi808 F.3d 638, 647 (3d. Cir. 2015). HeePlaintiff
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testified:

What | was told from my evaluations, it looks likeam sorry, | sucked, from

what it looks like. | was marginal every time. Whitdidn't understand . . .

How does my performance add up to marginal whenavehthe most

signaturs and the most trailers pushed out? Per them ,glhat'job, to get

the trailers out.

(PI. Dep. 125:115). Plaintiff alsoexplained that certain negative comments after he
returned from his knee surgery were based on hisies. For example, the week of
January 22, 2018achman noted that Plaintiff was limited in whatwas willing and
able to doPlaintiff claimsthat Bachman did not like him “after he got hurtdamas
“biased to [his] injuries.(Pl.Dep. at 225:2226:22).Plaintiff stated Bachman “wasnt
allowing [him] to get back into the flow with thesemments.”[d.) He explainedhat
afteronlysix days lack he had to rdearn things in the pit and start “back slowl{d.).
But at the time, Plaintiff had no injury or restriction@d. at 226:1825).

Defendant further argues that “[Plaintiff also]r@ltutes his poor ratings to nen
discriminatory factors.” [Dkt. No. & at 11]. Notably, Plaintiffestifiedthat his
employee performanaatingswere low because: “it seemed like a popularity contést.
know the leader from panels on line 1 ansi2nply] didn't like me at all.”[d. at
224:2125).When asked aside from his two injuriésere there any other events that
led NVR to treat you in a discriminatory or fair way?” (Pl. Dep. 87:117). Plaintiff
testified:“Mike would come up to me like you need to speedspeed up a little bit, but
yet | just learned that job two days ago | was disafety first over speed . . . every week,
he would have me do a diffent— learn a new trade of the panel wisdd.(at 87:18

88:20).Plaintiff further explained: it wasnt like a cors¢ency to where | could get quick

enough to learn and get better at the trafle.’at 87:1888:20).
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Thus, while plaintiff attributes low performanceadwations to discriminatory
animus, he does not deny his performance problkemi§ustifies them based on
additionalfactors outside of his injuryseeZive, 867 A.2dat 1144 (“[A]lthough a
plaintiff's acknowledgment of performance deficieescdoes not factor into the second
prong of theprima faciecase, it will generally lighten the employer's bandon the
second phase and render more difficult plaintéfslity to provepretext.”).Moreover,
Plaintiff's testimony in essencejemonstrates someonsistencies in his overall
performance evaluations, rather than inconsistencie

With regard to the timing of Plaintiff's terminatg“temporalproximity may be
sufficient to showpretext{iln certain narrow circumstances’based on thetgalar

facts and stage of a cas@roudfoot v. Arnold Logistics, LLC, No. 14703, 2015 WL

5881530 (3d Cir. Oct. 8, 201%yuotingMarra v. Phila. Hus. Auth,497 F.3d 286, 302

(3d Cir.2007))Here there was approximately threeeks betweerlaintiffs second
injury and his termination. In light of the otheri@ence presermrt, this timing alone is
insufficient to show Defendant’s profferedason for termination is preteRlaintiff
was coached on his performance issues followinuamacceptable” performance review
prior to his second injury. That review mainly cenced Plaintiff's job performance
before his first injury and prior to his medicaalee.Plaintiff was then terminated after
his next, and second consecutive, “unacceptableéne

To reiterate, “the factual dispute at issue is wleetthiscriminatory animus
motivated the employer, not whether the employavige, shrewd, pruent, or

competent.’Fuentes, 32 F. 3cht 765 Asidefrom his own testimony, Plaintiff has no
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evidence of discriminatory animwsthe Court finds thaPlaintiff fails to establish
pretext and thereforewill grant summary judgment on Count | iefendant’s favor.
B. Count Two: Failure to Provide Reasonable Accommodation

In Count two, Plaintiff alleges thdite requested reasonable accommodattiom
NVR, to allowhim to perform his position with modified duty, btltat Defendant
denied this accompdation by feigning compliance and then subseqydetiminating
him. (Compl. § 30)An employer “must make a reasonable accommodatdhe
limitations of an employee or applicant who is agon with a disability, unless the
employer can demonstrate that the accommodationdvouose an undue
hardship.N.J. Admin. Code tit. 13, 8 £2.5. This duty to accommodate, however, is
subject to an exception, “where it can reasonaklgbtermined that an. .employee, as
a result of the individual disabilitgannot presently perform the job even with
reasonable accommodationd’ at § 13-2.8(a).

To make out @rima faciefailureto accommodatelaim under the NJLAD,
Plaintiff must show that: (1) he was disabled orgeéved to have disability; (2) he was
otherwise qualified to perform the essential funns of the job, with or without

reasonable accommodatiohy the employer; (3) he suffered an adverse empéym

SDefendant’s also point out that it is undisputedttRlaintiff cannot present any employee who
received laver overall ratings at NVR than he did, nor doephevide any
comparatorsemployees outside of his protected class who werated more favorably.

6 Reasonable accommodatiomsy “include job restructuring, patime or modified work
schedules, reassignent to a vacant position, acquisition or modifica of equipment or
devices, . .and other similar accommodations for individualshadisabilities.” Armstrongv.
BurdetteTomlin Mem'lHosp, 438 F.3d 240, 248 (3d Cir. 2006) (quotihaylor v. Phoenixville
Sch. Dist, 184 F.3d 296, 319 (3d Cir. 1999)
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action because of the disabilityictor v. State 952 A.2d 493, 508N.J. Super. Ct. App.

Div. 2008),affd as modified4 A.3d 126 (N.J. 2010).

When an employee requests accommodation, the eraplms a duty to engage

in an interactive process in an effort to assistelmployeeJones v. United Parcel Syc.

214 F.3d 4@, 408 (3d Cir. 2000). To show that an employelefhto participate in the
interactive process, “‘the employee must show thpleger was informed of the
disability, the employee requested accommodatiba,e@gmployer made no good faith
effort to assist, ad the accommodation could have been reasonabigwaih’ but for

the employer's lack of good faitiictor, 952 A.2d at 504citing Tynan v. Vicinage 13 of

the Superior Court798 A.2d 648, 657 (N.J. Super. Ct. App. Div. 200 ZEmployers

can show their good faith in a number of ways, sashaking steps like the following:
meet with the employee who requests an accommondateguest information about
the condition and what limitations the employee,leesk the employee what he or she
specifically wantsshow some sign of having considered [the] empdts/eequest, and
offer and discuss available alternatives when #gest is too burdensom@&adylor v.

Phoenixville Sch. Dis{.184 F.3d 296, 317 (3d Cir. 1999).

Hereg Defendant argues Plaintdnnotdemonstratéhat NVR failed to
participate in the interactive processcause (1) NVR fully accommodated Plaintiff's
restrictions; (2) and extended every accommodati@oRlaintiff that he requested@he
Court agrees.

The undisputed facts establish that Plaintiff preddefendant with his
temporary medical restrictions, following both a$hinjuries, for which heequested
modified duty. (Compl. § 30Dkt. No. 222 | 18;Dkt. No. 18-4 | 65). First, after

Plaintiff's initial knee injury, hevas placedn modified dutyas requestedDkt. No. 22-
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2 118]. His medical restrictions includeVear Splint/ Brace RLE constantly up to 8
hrs or greater per day”; “May not walk on uneverréém”; “No climbing stairs”; “No
climbing ladders”; but Plaintiff was cleared to wdris entire shift[.]'[Dkt. No. 184 {
36]. His team was put on notiad his restrictionandinstructed to assiRlaintiff with
job tasks ihewas unable to performhosetasks. (Id. at Y 41, 100). He was also told
that he no longer had to climb and could avosing the ladder into the truck bay by
taking the rampNVR laterafforded him six months leaver his knee surgery in July
2017 (Id. at 40).

In February 2017, Plaintiff experiencedacondwork-relatedinjury, ahernia,
for which hereturned to work with new restrictionj®kt. No. 184 {1 6465]. Those
restrictions included: “May lift up to 10 poundsoasionally up to three hours a day,
may push or pull up to 10 pounds occasionafiyto three hours a day, and patient is
able to work their entire shift.” [Dkt. No. 18 {1 6465]. Plaintiff againinformed his
supervisor obuchrestrictions. Subsequently, Plaintiff's duties waigainmodified.
This timePlaintiff was placed on lighduty, onlyperforming banding duties, which
required strapping stacks of walls together withonystraps using a ratchet tensioner.
(Id. at§ 25. In addition, Plaintiffs team was instructed telp him with tasks he was
unable perform due tanynew restrictions.lf. at{ 68)

Although Plaintifftestified that he could not perform, or assumed he uwnable
to perform, hidight dutyjob within hisrestrictions, it isundisputed that Plaintiff did
not inform Defendant that any of his accommodatimeseoutside of his restrictions or

otherwise insufficient.(ld. at {1 72); Notably,Plaintiff does notrguethat the Defendant

"To the extent it is Plaintiff's position that his@mmodations were not reasonable because he
was forced to violate his restrictions, his claim#arly fails. First, Plaintiff provides no
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failed to provide accommodatismor thatits accommodations wernaadequateln
opposition, Plaintiftoncludeghatthere exists @enuine issues of fact as to the
reasonableness of NVR’s accommodation protegseclude summary judgment. In
that regard, Plaintiff submits that a reasonabtg pould find that Defendant did not
act in good faith during the interactipeocess as it failed to adequately assist the
Plaintiff after his second injury by “putting him ia light duty position in which he
could not perform well, writing him up for said germance, and then terminating
him.”8 In other words, Plaintiff argueéfat Defendant pretended to accommodite,
setting him up for termination.

Plaintiff provides no evidence that Defendant dat act in good faith during the

interactive process. Indeed, Plaintiff's argumenome of mere speculation, which

evidence that his accommodations wetgside otis restrictims. Defendant’s expert provides,
however, evidence that each of Plaintiffs dutieslight duty was within his medical
restrictions. Plaintiff's lay opinion and admittémssumptiors” do not rebut such evidence.
Plaintiff seeks to have this Court disregard Defemis expert report. However, the report is
properly before the CourRefendant served Mr. Zavitz's report on Plaintiffid Plaintiff
admittedly could have requested to depose the éxpefendant also supplemented the expert
report with sworn dclaration Additionally, the expert’s opinions are not “netinjpns” but
rather based on data, observations, and measuran({Zavitz Report, at pp-&); seealso
Holman Enterprises v. Fid. & Guar. Ins. C663 F. Supp. 2d 467,472 (D.N.J. 20@§J]he net
opinion rule is merely a restatement of the vadttled principle that an expert's bare
conclusions are not admissible under [the fit regmient of|Rule 702 of the Federal Rules of
Evidence.” (citation omitte. Even if the Court were take the reportPlaintiff's “failure to
show that he complained of any of his light dutgigaments [is] fatal to his claimsMcGlone v.
Philadelphia Gas Workg33 F. App'x 606, 611 (3d Cir. 2018). Plaintiffy his own admission,
testified that he could not perform his job withirs restrictions. He testified that he could not
performanyjob with his restrictions resultingdm hishernia. Therefore, Plaintiff cannot
subsequently claim, or show, that any additiorradther accommodation could halveen
reasonably achieved.

8 Rather than providing any legal support for thistantion, Plaintiff baldly cites to two
differentNew Jersey District Court cases, which addresseithd for failure to accommodate on
motions to dismiss, prior to discoverihese cases are unlike Plaintiff's, whehe “full picture”

of the facts have emerged. Additionally, Plaintiffes not show or suggest that the allegations in
Leshner v. McCollister's Transp. Sy$13 F. Supp. 2d 689, 693 (D.N.J. 2000) &haDuillan v.
Petco Animal Supplies Stores, In2014 U.S. Dist. LEXIS 58464, 201 (D.N.J. Apr. 28, 2014)

are similar to those presented here.
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without more, fails to produce genuine issues ofenial fact for trial The record here
provides that Plaintiff did nahform or complain tdhis employer that he could not
perform well in light duty, a modification that Pdiff agreed to. Pl. Dep.62:1518,
150:13451:3; GreerDep.46:1347:8, 93:2325, 96:615; BachmarDep.36:22-37:23).
“[A] n employer cannot be faulted if after conferrimigh the employee to find possible
accommodations, the employee then fails to suppglyrmation that the employer needs
.. .» Taylor, 184 F.3cdat 317.

Additionally, NVR’s duty to accommodate Plainti#Xtends only so far as
necessary to allow a diskelol employee to perform the essential functiohkis job. It
does not require acquiescence to the employeeiyyeMamand.'Rich v. State294 F.

Supp. 3d 266, 279 (D.N.J. 2018) (citation omittesBealsoGrant v. Revera Inc./Revera

Health Sys.No. CIV.A. 125857, 2014 WL 7341198, at *12 (D.N.J. Dec. 23, 20(140
the extent Plaintiff desired accommodation for kiations in excess of those sets forth
on Plaintiff's undisputed medical documentatiorg thuty to submit such additional
documentation reased solely with Plaintiff.”).

Accordingly, vewing the facts in the light most favorable to Rtiff, he failsto

show a lack of good faith by Defendanltisdeed Plaintiff's counseimade clear at oral

argument that Plaintiff disputes thegitimacy of his evaluationwhile he was working

within his existing accommodations, not thfficiency of the accommodations

themselves'All the interactive process requirgfowever,Jis that enployers make a
goodfaith effort to seek accommodation3d4ylor, 184 F.3dat 317. Without evidence
showing that Defendant failed to do so here, PI#ifdils to demonstrate as a matter of
law that Defendant violated the NJLAD for failure toacacmmmodatéhis disability. Thus,

the Court will grant summary judgment in favor oéféndant on Count two.

30



C. Count Three: Wrongful Termination
Count Three alleges that Defendant terminated Bifain retaliation for filing
for workers’compensation benefits ifolation of public policy. (Compl. 11 447). “In
order to establish prima faciecase for retaliatory discharge, the employee musver
that: (1) he or she attempted to make a claim forkers' compensation benefits; and

(2) he or she wadischarged for making that claiMorris v. Siemens Components,

Inc., 928 F. Supp. 486, 493 (D.N.J. 1996) (citiradly v. Copygraphics173 N.J. Super.

162, 179 (App. Div. 1980xff'd, 85 N.J. 668 (1981)).

In this case,lie parties do not dispute th&laintiff made a workers’
compensation claimPlaintiff made twoclaims one for both ohis work-injuries.
However, Defendant submits that Plaintiff failsastablish causation between his
workers’compensation claim and his terminatifipkt. No. 185 at 19].In particular
Defendant suggests that Plaintiff's only meansstfblishing causation is theemporal
proximity between his secondorkers’compensation claim, and his termination.

According to the record, Plaintdéftermination was effectivMarch 4, 2018,
which was approximately three weeks after Rebruary 22 hernia, for which he filed a
worker’s compensation claim the next dAg.the Court discussed aboveid settled law
in this circuit thattiming alonewill generallynot create an inferenaef retaliation See

Quiroga v. Hasbro, Inc., 934 F.2d 497,501 (3d ©¥91);seealsoMorris v. Siemens

Components, In¢928 F. Supp. 486, 493 (D.N.J. 199&lthough the timing of a

discharge may be significant, it, alone, canradse an inference of causation sufficient
to establish @rima faciecase of retaliation.”)’Even if timing alone could ever be
sufficient to establish a causal link, . . . thmimg of the alleged retaliatory action must

be unusually suggestive of reftlory motive before a causal link will be

31



inferred,”Krouse v. Am. Sterilizer C0126 F.3d 494, 503 (3d Cir. 1993@nd here,

withoutmore, approximately three weeksniet unusuallysuggestive.Thomas v. Town

of Hammonton 351 F.3d 108, 114 (3@ir. 2003)(“In cases such as this one where

thetemporalproximity[i.e.,threeweekg is not so close as to be unduly suggestive, we
have recognized that timing plus other evidence lm@agn appropriate test

In response, Plaintifontends that hifermination was triggered by workplace
injury,”and merelyassertsthere exists a sufficient causal nexus betweennbrkers’
compensation claim, NVR’s refusal to properly engagthe interactive process, and
the ultimate termination of Mr. Rooney’ grfoyment. The strength of the causal nexus
is a question for the fadinder as a reasonable jury could conclude thatRlaéntiff's
second workers’compensation claim in one year avasotivating factor for his ultimate
termination.” [Dkt. No. 22 at 23Plaintiff comes to this conclusion withoidentifying
anyevidencegrom the recordr legal supportFurthermorePlaintiff does not rebut
Defendant'sargument as to why no causation exists

Importantly, Plaintiff, as the nomoving party, must identifgpecific facts and
affirmative evidence that contradict those offetgdthe moving party, to withstand a
properly supported motion for summary judgmefidersen477 U.S. at 25657.
Therefore, Plaintiff's conclusory argument failsrtake out grima faciecase for
retaliatory discharge.fle Court will grant the Defendant’s Motion for Surany

Judgments toCount Three of Plaintiffs Complaint.
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IV.  Conclusion
For the forgoing reasa the Court will grant Defendant’s Motion for Surany
Judgmen{Dkt. No. 18], and will grant in part and deny in part Defendamition to
Strike Plaintiff's Response to Defendant’s Statem@fFacts and Plaintiffs Statement of
Facts [Dkt. No. 25]
An appropriate Order shall issue.

Dated:April 13, 2020

/sl Joseph H. Rodriguez
Hon. Joseph H. Rodriguez,
UNITED STATES DISTRICT JUDGE

33



