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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

DAVID J. CARPENTER ;
and Hon. Joseph H. Rodriguez
SUSAN CARPENTER, h/w
Civil Action No. 1810959
Plaintiffs,
OPINION
V.
PATROLMAN ALBERT ;
CHARD, JR, CHIEF OF POLICE
JODY FARABELLA, andCITY
OF MILLVILLE, NEW JERSEY,
THROUGH ITS POLICE
DEPARTMENT

Defendants.

This mattercomes before the Court upon the Motion for Summary
Judgment filed bylaintiffs, Mr. David J. CarpentdfCarpenter”’)and Mrs.
Susan Carpenter [Dkt. No. d%nd the Motion for Summary Judgment
filed by Defendants, Patrolman Albert Chard, Ohiefof Police Jody
Farabella and Cityof Millville, New Jersey, Through Its#ice Department
[Dkt. No. 30.]The Court has reviewed thvaitten submissions of the
parties andonsidered the arguments advanced at the hearing on

September 22, 2020For the reasons set forth beloag well as those set
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forth on the record during the hearirjaintiffs’ Motion [Dkt. No.29] will

be grantedcand Defendants’ MotiofiDkt. No. 30]will be denied

. Background

On January 22, 2018, at approximately 3:16 p.mifoumed Millville
Police Chard“Chard”) was on foot directing traffic at the intersectioh o
High and Foundry Streets theCity of Millville, New Jersey[Dkt. No. 1
“Comphint” at Exhibit A“Investigaion Report’] Chardobserved
Carpenteoperatingared Ford pickup truckfld.] As Carpentedrove, he
“filmed the police action on his cellpher’ [Id.] Chardmade a downward
motionfor Carpenterto put down his phondld.] These facts are not

contested.

In the videoCarpentemwascapturingat the time of the incident,
Carpentercan be heard sayingVhat? No, no, no, | don't have toifi
response t&€hards motion.[Dkt. No. 30-3 at Exhibit 1.]After which,the
video captures a sourathda potential image dfhardattemptngto open
Carpentes vehicleon thefront passengeside door[ld.] Chard does not
contest that he was attempting to open the emExhibit K
(Investigation Report) a2. Carpentercan be heard sayinfo]kay, okay,”
beforestopping his trucklDkt. No. 30-3 at Exhibit 1.]Chardthenappears

at the driver’s side windownd both he and Carpenter appear to be
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distressed.[Id.] ChardordersCarpenteito “put the phone dowhand“turn
the car off’ [Id.] Carpentestates“Hey, you want a lawsuit?o which

Chardreplies “You want to get arrested s tensions increas€arpenter
called 91-1from inside his vehiclel.ld.] Carpentemwas soon after notified

he would be placed under arrefSeelnvestigationReport]

Following the incidentCharddrafted apoliceinvestigation report

which in part stated:

The defendant was arrested, processed, and chanoged
summons 0610/S 2018 000134 for 2G2M (Obstruction);
2C:331E (Calling 911 without the need for 911 servicajd
2C:121C (a) (Assault by Auto). The defendant was reléase
following processing. A VINE form was filled out along with the
CJP paperwork.

The following traffic summons were issued as well:

214402 39:497.3 Cell Phone Use While Driving

214403 39:480 Failure to Obey Police Officer Directing Traffic
214404 39:4126 Failure to Use Propewtn Signal

214405 39:497 Careless Driving.

[Seelnvestigation Report.]

The Police Report describes an incident where Chasl
purposefullydragged by Carpenter’s vehicléls soon as | grabbed the
handle the driver attempted to pull away with hand still attached. | was
unable to let go fast enough and was dragged a¢tags Street to the east

near the southeast cornegeeExhibit K (Investigation Report) &.



Chard, thersubmitted a signed Affidavit of Probable Caugg8eeDkt. No.
30-3 at Exhibit 4, “Affidavit of Probable Cause.”] The #davit providedthe
factual basis of the charges, including the dedmmpof the traffic incident,
the circumstances of the offenseG#rpentes 9-1-1 call to request a
supervisor for alleged harassnteby police, andChards statement of the

extent of the injury he sustaineldd. at 9-10 ]

On February 7, 2018 hardwas called to testify before a grand jury
by the Cumberland County Prosecutor’s OffiggeeCompl at Exhibit C
“Grand Jury PanleTranscript” Assistant Prosecutor Tonnisen questioned

Chardwith thefollowing exchange

Q: While you were holding the door handle, did he dnwvhich
dragged you across the street?

A: Yes.
SeeExhibit M (Grand Juryfranscript) at 5Thereafterthe grand jury
returned indictments again€arpentefor Aggravated Assault on a Police
Officer — Third Degree N.J.S.A. 2C:121b(5)(a)); and Eluding Third
Degree (N.J.S.A. 2C:29b). [1d.]

On April 2, 2018, at a plea and sentencing heamnttne Cumberland
County Superior Court, Judge Michael Silvanio at¢eélpa plea agreement

[SeeDkt. No. 30-3 at Exhibit 5, “Transcript of April 2, 2018, Super Court

Plea Hearing and SentenceAl] of the chargesexceptthecharge forCell
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Phone Use While Drivingvere dismissed by the Stateexchange for the
plea because the prosecutor found that he hadd'atm&l” support for the
remaining chargesSeeExhibit | (Transcript) at 4; Exhibit N (Pleaorm).
This is thecolloguybetween the prosecute and the court as to the mefrit

the plea agreement

MR. HERNDON:However, with respect to the Indictment, we
did look at several videos, including the Defendao¢ll phone
video that he was usinghile driving, filming the incidentWe
also did pull several surveillance videos afterttitbad made a
determination, me and my supervisors, that aftewing the
video, that there were no indictable level offensewhich
Carpentesshould have been thcted for.l believe he was
indicted for Aggravated Assault on a Law Enforcem®@inficer

as one of the offenseand again, there was, in the State’s view,
no factual for thatSo we're agreeing to dismiss the Indictment
in exchange foCarpenterto pleadguilty to the motor vehicle
violation of Operating a Cell Phone While Drivingviotor
Vehicle.

THE COURT: So the State is moving to dismiss theittment?
MR. HERNDON: Yes, Your Honor.
[SeeExhibit | at 45].
As a resultCarpentempleaded guilty to thetraffic offense of operating

his motor vehicle while using a cellphone in viotatt of N.J.S.A. 39:497.3
[Id.] The remaining criminal and traffic charges were dssed but
Carpentemwas fined $400 plus court costss a result of being arrested and
charged, he lost his job, health insurance, antesed other ailments

because of the public humiliatiofid.]



Plaintiffs filed the Complain{Dkt. No. 1JonJune 22, 201&lleging
five counts: Counts | and |l are constitutionalicia against Chard (1) and
aMonell Claim against Chief Farabelénd the City of Millville (1), Count
11 alleges a claim under the NJCRA, Count IV Nggince and respondeat
superior, and Count Vs loss of consortiulaintiffs’ constitutional claims
against Chard are plead under the Fourth and Feathe but do nb
clearly identify a right other tharCarpenteihad a right not to be indicted
based on perjured testimonyRlaintiff claims undeMonell allegethat the
City has a custom of treating officers invodviem aggressive police actions
with little or nomeanngful consequence for the offending police officer
Defendants filed a motion for summary judgment [O¥b. 30] on January

9,2020.

Chard filed a counterclairmeekingpersonal injurydamage$¥ecause
Carpenter assaulted him with his automolf&intiff moves for summary
judgment,[Dkt. No. 29]on Chard’s personal injury counterclaim, on the
groundsthat Chards beholden to the verbal threshold’and becaulsar@
has not suffered an injur@Zhardclaims he sustained compensable
personal injury as a result of actionable conduyc€Carpenterand, based on
the underlying facts and circumstances of this ma@hards

Counterclaim for damages is not subject to thebedthreshold’ defense.



II. Standard of Review

A court will grant a motion for summary judgmentlifere is no
genuine issue of material fact and if, viewing thets in the light most
favorable to the noirmoving party, the moving party is entitled to judgmnt

as a matter of lawReason v. Component Tech. Corf247 F.3d 471, 482

n.1(3d Cir. 2001) (citin@€elotex Corp. v. Catret#77 U.S. 317, 322 (1986)):;

accordFep. R.Civ.P.56 (c). Thus, this Court will enter summary judgmhen
only when “the pleadings, depositions, answersitenrogatories, and

admissions on file, together with the affidavifsamy, show that there is no
genuine issue as to any material fact and thattbeng party is entitled to

judgment as a matter of lawFeD. R. Civ. P.56(c).

An issue is “genuine” if supported by evidence stitht a reasonable

jury could return a verdict in the nonmoving pastfavor. Anderson v.

Liberty Lobby, Inc, 477 U.S. 242248 (1986). A fact is “material” if, under

the governing substantive law, a dispute aboutfalscemight affect the
outcome of the suitd. In determining whether a genuine issue of material
fact exists, the court must view the facts andedlsonablenferences

drawn from those facts in the light most favoratwéhe nonmoving party.

Matsushita Elec. Indus. Co. v. Zenith Radio CoA¥5 U.S. 574, 587 (1986).




Initially, the moving party has the burden of denstirating the

absence of a genuine issufenoaterial factCelotex Corp. v. Catretdd 77

U.S. 317, 323 (1986). Once the moving party has thistburden, the
nonmoving party must identify, by affidavits or @twise, specific facts

showing that there is a genuine issue for tiicl, Maidenbaum vBally’s

Park Place, In¢870 F. Supp. 1254, 1258 (D.N.J. 1994). Thus, tbstand

a properly supported motion for summary judgmehg honmoving party
must identify specific facts and affirmative evidenthat contradict those
offered by the moving pay. Andersen 477 U.S. at 25657. Indeed, the
plain language of Rule 56(c) mandates the entisuoimary judgment,
after adequate time for discovery and upon motagainst a party who
fails to make a showing sufficient to establish #xéstence of anlement
essential to that party’s case, and on which tleatypwill bear the burden

of proof at trial.Celotex 477 U.S. at 322.

In deciding the merits of a party’s motion for suramg judgment, the
court’s role is not to evaluate the evidence anddkete truth of the
matter but to determine whether there is a genissee for trial.
Anderson 477 U.S. at 249. Credibility determinations ane province of

the finder of factBig Apple BMW, Inc. v. BMW of N. Am., In¢.974 F.2d

1358, 1363 (3d Cir. 1992)



[II. Discussion

A. Defendants’Motion for Summary Judgment
1. Claims againsbDefendantChard
The Complaintalleges generaliolations of the Fourth and

Fourteenth Amendments. Plainsifirgue in their briefshat the right to be
free of an Indictment based @erjured testimony is old as the oath itself,
which hasbeen administered time out of mind in Anghnerican courts.
Plaintiffs’ state constitutional claims allege ingprer seizure and false
arrest.In sum,Patrolman Chard’s false reports agidand jurytestimony
violated “clearly established statutory or constibnal rights of which a

reasonable person would have knowal.

Plaintiff's Constitutional claims are governed byld 42 U.S.C. §
1983, which provides a civil remedy against anysoerwho, under color of
state law, deprives another of rights protectedn®yUnited States

Constitution SeeCollins v. City of Harker Heights, 503 U.S. 115012

(1992)1Any analysis of 42 U.S.C. § 1983 should begin whke tanguage of

the statute:

1 Plaintiffs’ State Constitutional claims under thewJersey Civil Rights Act, N.J.S.A.
10:6-2, follow the analysis under 42 U.S£1983.Hedges v. Musco204 F.3d 109, 121
n.12 (3d Cir. 2000)Pettit v. New Jersey 011 WL 1325614, at *3 (D.N.Mar. 30, 2011)
(“This district has repeatedly interpreted NJCRA agalsly to § 1983.”). As a result,
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Every personwho, under color of any statute, ordinance, regatat

custom, or usage, of any State or Territory orDhstrict of Columbia,

subjects, or causes to be subjected, any citizahefJnited States or
other person within the jurisdiction thereof to ttheprivation of any
rights, privileges, or immunities secured by then€obtution and laws,
shall be liable to the party injured in an actiddaav, suit in equity, or
other proper proceeding for redress.

See4?2 U.S.C. § 1983.

As the above language makasar, Section 1983 is a remedial statute
designed to redress deprivations of rights secbnethe Constitution and

its subordinate federal lawSeeBaker v. McCollan443 U.S. 137, 145 n.3

(1979). By its own words, therefore, Section 1988¢€s not . . . create

substantive rights Kaucher v. County of Buck2l55 F.3d 418, 423 (3d Cir.

2006) (citingBaker,443 U.S. at 145, n.3).

To state a cognizable claim under Sewt1983, a plaintiff must allege
a “deprivation of a constitutional right and thaetconstitutional
deprivation was caused by a person acting undecole of state law.”

Phillips v. County of Alleghen)515 F.3d 224, 235 (3d Cir. 2008) (citing

Kneippv. Tedder 95 F.3d 1199, 1204 (3d Cir. 1996)). Thus, a piffimust

demonstrate two essential elements to maintaimiancunder 8 1983: (1)

the Court will analyze Plaintiff's state and fedkecanstitutional claims concurrently,
using the analysis under § 1983.
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that the plaintiff was deprived of a “right or piieges secured by the
Constitution or the laws of the Unit&tates” and (2) that plaintiff was
deprived of his rights by a person acting underddbler of state law.

Williams v. Borough of West Chester, P891F.2d 458, 464 (3d Cir. 1989).

There is no dispute th&@hardwas acting under the b of state law
on the day of the inciderand in his appearance before the grand.jury
addition,it is well settled thathe right to be free fromnindictment
predicated upoialse charges violates Plaintiffs’right to due pees

guaranteed by thEourteenth AmendmenBlack v. Montgomery Cty., 835

F.3d 358, 369 (3d Cir. 2016)n Black, the Third Circuitreaffirmedthat “a
plaintiff may pursue a fabricated evidence clainaiagt state actors under
the due process clause of the Fourteenth Amendmwn if the plaintiff
was never convictetl.ld. (footnote omitted).Thedecision expanded on

the precedent set in Halsey v. Pfeifféb0 F.3d 273, 292 (3d Cir. 2014)

which considered the boundary betwedre Fourth Amendmentvhich
“forbids a staterbm detaining an individual unless the state actor
reasonably believes that the individual has comedlith crim§]” and The
Fourteenth Amendment’s protection which “protecedesthdants during an

entire criminal proceeding through and after tfigddalsey v. Pfeiffey 750

F.3dat 292 (citingBailey v. United States-—-U.S.————, 133 SCt. 1031,
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1037, 185 L.Ed.2d 19 (20 13Rierce v. Gilchrist359 F.3d 1279, 12886

(10th Cir.2004)(quotation omitted)).

The Third Circuit inHalseyadopted the holding of the majority of

cases and held that

“w] hen falsified evidence is used as a basis to itatihe
prosecution of a defendant, or is used to conwict,lihe
defendant has been injured regardless of whethetdtality of
the evidence, excludintipe fabricated evidence, would have
given the state actor a probable cause defensenalious
prosecution action that a defendant later brougfatirast him.. .
.. To the best of our knowledge, every court of agdpehat has
considered the question of whether a state actewnidated the
defendant's right to due process of law by fabrm@evidence
to charge or convict the defendant has answeredtiestion in
the affirmative.

Id. (citing Whitlock v. Brueggeman682 F.3d 567, 585 (7th Cir.

2012 (collecting court of appeals cases).

The gravamen dBlack centered orthe decision irHalseyand
reaffirmed thathe“fabricating evidences an affront to due process of law,
and state actors seeking to frame citizens undeemfandamental fairness
and are responsible for “corruption of the trigbeking process.Black,

835 F.3d at 370.

The question before the Court is whetl@rardis entitled to qualified
immunity. The doctrine of qualified immunity provides that \ggnment

officials performing discretionary functions .are shielded from liability
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for civil damages insofar as their conduct doeswiolate clearly
established statutory or constitutional rightsmbiich a reasonable person

should have known.” Harlow v. Fitzgerald57 U.S. 800, 818 (1982). Thus,

government officials are immune from suit in thdividual capacities
unless, “taken in the light most favorable to tleety asserting the injury, . .
. the facts alleged show the officer’s conduct ateld a constitutional right”
and “the right was clearly established” at the tiaf¢he objectionable

conduct.Saucier v. Katz533 U.S. 194, 201 (2001). Courts may exercise

discretion in decithg which ofthe two prongs of the qualified immunity

analysis should be addressed first in light oftheumstances in the

particular case at hand. Pearson v. Callgh&® U.S. 223, 236 (2009).

The doctrine of qualified immunity “balances twopmrtant
interests—the need to hold public officials accountable whieayexercise
power irresponsibly and the need to shield offeimbm harassment,
distraction, and liability when they perform theiuties reasonably” and it
“applies regardless of whether the governmefficial’'s error is a mistake
of law, a mistake of fact, or a mistake based orediquestions of law and
fact.1d. (internal quotation omitted). Properly applied, ¢fied immunity

“protects ‘all but the plainly incompetent or thosho knowingly violaé
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the law.” Ashcroft v. alKidd, 5623 U.S. 731, 743 (2011) (quoting Malley v.

Briggs, 475 U.S. 335, 341 (1986)).

For a right to be clearly established, “[t]he comt® of the right must
be sufficiently clear that a reasonable o#ilaivould understand that what
he is doing violates that rightSaucier 533 U.S. at 202 (quotingnderson

v. Creighton 483 U.S. 635, 640 (1987)). That is, “[t]he relevadispositive

inquiry in determining whether a right is clearlstablished is whether it
would be clear to a reasonable officer that hisdroet was unlawful in the

situation he confrontedCouden v. Diéfy, 446 F.3d 483, 492 (3d Cir,

20086).

However, an officer is also entitled to qualifiedmunity“[i] f the
officer’s mistake as to what the law requires iasenablg]” Couden 446
F.3d at 497internal citations omitted). Further, “[i]f office of reasonable
competence could disagree on th[e] issue, immushityld be recognized.”

Malley, 475 U.S. at 341. See alBoosseau v. Haugen, 543 U.S. 194, 198

(2004) (The general touchstone is whether the caehdtithe official was
reasonable at the time it occurred.). Finally, hesmaqualified immunity is
an affrmative defense, the burden of proving ppkcability rests with the

defendantSeeBeersCapital v. Whetzel256 F.3d 120, 142, n.15 (3d Cir.

2001).
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The qualified immunity analysis gives great defererio the
circumstances of police action, which are oftemge, uncertain, and

rapidly evolving.”Groman v. Township of Manalapa#7 F.3d 628, 634

(3d Cir. 1995) (quotingsraham 490 U.S. at 396 SeealsoGraham 490

U.S. at 39697 (analyzingeasonableness of use of force “from the
perspective of a reasonable officer on the sceatéar than with the 20/20

vision of hindsight”).

Here, there is no question that the right to be frem false charges
and indictment predicated upon false testimaag clearly established on
the day of the incidenBlack, 835 F.3d at 370Charddoes not argue that
he was “mistaken” as to what the law requires. BHsee on qualified
immunity is whetheChard“knowingly violatgd] the law”when he
charged Carpenter with aggravated assault by andoodfered testimony to
support that chargand other potential exaggerated chargeshe grand

jury. Ashcroft v. atKidd, 5623 U.Sat743. The Court review€hards

actions under ambjective standard of reasonableness at the mowfahe
violations. Graham 490 U.S. at 396“Other relevant factors include the
possibility that the persons subject to the poéicon are themselves

violent or dangerous, the duration of the actiohgther the action takes

place in the context of effecting an arrest, theglility that the suspect
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may be armed, and the number of persons with whoerpblice officers

must contend at one timeSharrar v. Felsingl?8 F.3d 810, 8223@ Cir.

1997).

There are three separate video recordings ofitheraction between
Chardand CarpenterThe Court has reviewed this evidence and firidd t
there are genuine issues of material fact relavedhetherChards
characterization of the evesin his police report antdisgrand jury
testimonyareobjectively reasonable. The video evidencesists of a
recording from three different perspectives. Tkattal issue is whether
Chardwas dragged by Carpenter so as to justify the dsbgwuto charge
the eluding police charge, and others. The vidagse questions as to
whetherChards claimthat he was dragged mot only objectively
reasonable, butruthful. It is undisputed that Chard authored his police
report before heeviewed, or allegedly even realized that such enicke
existedthe three videogzor this reason, the Court cannonctude that
Chards police report and grand jury testimgmwhich lead to Carpenter’s
arrest and indictmenare an objectively reasonable assessment of the
events onJanuary 22, 2018Thus, qualified immunity cannot attach at this

time and summary judgnmé must be denied.
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For the same reasons, summary judgment is deni¢ol the state law
claims because there is a question of fact as tetkdrChards actions were
taken in good faithN.J.S.A. 59:33 (Under theTort Claims Act a public
employee is not liable if he acts in good faithtlre execution or

enforcement of any lay.Bombace v. City of Newark, 241 N.J. Super. 1, 8

(App. Div. 1990).

2. Claims Against Chief Farabella and the City of
Millville

Plaintiff alleges claims unconstitunal policy and/or custom

pursuant taMonell v. Dept. Soc. Servs. of New Yqr&36 U.S. 658, 691

(1978) againsChief Farabella and the City of Millville. Defendenmove
for summary judgment on the ground that Plaintégsmot produced
sufficient evidenc®f the existence of a policy or custom.

Plaintiffs’ claim that Chief Farabellaas ratified a custom of “shock
and awe” behavior by his police force which inclsdeveral examples of
police misconduct in the use of force and his lat&ction concerning the
alleged attempt a€hardto enter Carpenter’s vehicle aithards
falsification of a police report and related grand jurytitasny.

Of particular note are two arresstwhich predate the underlying
Incident,that involve excessive force and aggresssveock and awe”

behavior First,Audra Cappsuffered several broken ribs a result of
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excessive force employed byPatrolman Dixonn the course of her arrest
Dixon pleaded guilty to aggravated assa8#eExhibit D. Second, Alonzo
Williams, suffered several fractures of his facial bomdsenPatrolman
Profitt slammed hidead to the concrete floor of the police statiomfRt
pleaded guilty to aggravated assa®keExhibit E. Plaintiff argues that his
injuries, while not physical in nature flow fromnsilar police shock and
awe tactics: Carpenter suffered the public disgrate the humiliation of
arrestandindictment, loss of employmendndloss of health benefitdirs.
Carpenter has brought a loss of consortium claim.

A municipality is not liable under 42 U.S.C. § 1988 a respondeat

superior theoryMonell v. Dept. Soc. Servs. of New Ygr&36 U.S. 658, 691
(1978). However, a government entity may be lidbleits agent’s actions
upon a demonstration that a policy or custom ofrthunicipality caused, or
was a “moving force” behind, the alleged violatiohPlaintiff's rights.

Kentucky v. Graham473 U.S. 159, 166 (1985) (quotiPglk County v.

Dodson 454 U.S. 312, 3261981));Beck v. City of Pittsburgh89 F.3d 966,

971 (3d Cir. 1996).

Policy or custom may be established in two way®liy is made
when a ‘decisionmaker possess|ing] final authotatestablish municipal

policy with respect to the action’issuesafficial proclamation, policy, or
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edict.” Andrews v. City of Philadelphia, 895 F.2d 1469, @4@d Cir. 1990)

(citations omitted). “A course of conduct is conesidd to be a ‘custom’
when, though not authorized by law, ‘such practicestate officials re]
so permanent and well settled’ as to virtually domse law.”1d. (citations
omitted). Custom requires proof of knowledge anduwaescence by the

decisionmakerMcTernan v. City of York, PA564 F.3d 636, 65658 (3d

Cir. 20009).

Moreover, supervisrs can be liable if they “established and
maintained a policy, practice or custom which dihecaused [the]
constitutional harm,” or if they “participated inolating plaintiff's rights,
directed others to violate them, or, as the perspim[chargehad
knowledge of and acquiesced in [their] subordinatedations.”Santiago

v. Warminster Twp.629 F.3d 121, 129 (3d Cir. 2010) (citations ormat}.

Thus, in order to prevail against the governmertttgn‘{a] plaintiff must
identify the challenged policy, attribute it to they itself, and show a
causal link between execution of the policy andithjery suffered.”Losch

v. Parkesburg736 F.2d 903, 910 (3d Cir. 1984).

Further, a plaintiff must show that the municippkicted with

“deliberate indifference” to the known policy orstom. Canton v. Harrjs

489 U.S. 378, 388 (1989). “Ashowing of simpleawen heightened
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negligence will not suffice.” Board of County Conrsof Bryan County,

Okl. v. Brown, 520 U.S. at 397, 407 (1997). Finally, to prewaila failure to

train, discipline or control claim, a plaintiff musshow both

contemporaneous knowledge of the offending inciderknowledge of a
prior pattern of nilar incidents and circumstances under which the
supervisor’s actions or inaction could be foundhtwve communicated a

message of approval to the offending subordinaMohtgomery v. De

Simone 159 F.3d 120, 127 (3d Cir. 1998) (citations ormdty.

Thereare genuine issues of material fact related to WaeChief
Farabella was deliberately indifferent to his affis’custom ofusingshock
and awe tacticsDespite happening after the Profitt and Dickinsesaults
of their arrestees, thre is no mention of the Carpenter incidentGhards
2018work performancevaluation SeeExhibit H (Supplemental Report of
John G. Peters, Ph.D., Dec. 11, 2019) at 11 (notilkhgontent assessment of
the evaluation instrument for the evaluation perva/ember 1, 2017
through October 31, 2018 failed to include and/@meent on the arrest of
Carpentemland the charges filed against him.Qarpenter submits an

expert report of John G. Petéimn the issuesf police aggression and the

2Dr. Peterss a former Philadlphia police officer ani offered asnexpert on use of forcend police practices
He submitted two reports in this matter.
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City's acquiesceneto and tolerance of pog misconductln addition to
highlighting the absence of the Carpenter incidenin Chards 2018
work performancevaluation, Peters expanded on the systemic effewxt
precursory activitypf such an omission:

Chief Farabella testified on June 12, 2019 thah&d recently
received thdnternal Affairs investigative report about the Ca®arpenter
incident and had “looked” at it (Farabella Depa=iti41:12). Although
Chief Farabella had nget made a decision about thaénnal Affairs
report findings, he testified the report did noli éar Chardto be
disciplined (43:19) and did not call for any rema&ldraining ofChard
ExhibitJ (Peters Preliminary Repormj 13.

Petershighlights that this testimony is at odds with (ifti@arabella’s
acknowledgment that the video of the incident dad supportChards
allegation that he was “dragged across”the intetiea by Carpenter

The Chief also has knowledge th@tardwas not dagged across the
street byCarpentes vehicle (Farabella deposition, 62:13), andagreed
the surveillancerideo footage did not sho@hard“running” to staywith
the pickup truck(73:13). Based upon video evidemoa&as clear to the
ChiefthatChardhad embellished or intentionally misrepresentedftuoes
of the incident to mak€hardlook like the victim. Shockingly, Chief
Farabella testified that he had no concerns witlv Rbardhad handled the
incident (39:11)1d.

In addition,Charddrafted hisaccount of the incident in his police
report befordhewas privy to the contents of, atlegedlyeven knew about
the existence ofiny of the video evidence. In that report, he redsuhe
incident as follows:As soon as | grabbed the handle the driver atteohpte

to pull away with my hand still attached. | was bieato let go fast enough

21



and was dragged across High Street to the easttheaoutheast cornér.
SeeExhibit K (Investigation Report) &. The resilting criminal canplaint
alleges that Carpenter committetthé offense of assault by auto specifically
by knowingly and recklessly causing injuiy Ptim. Chard as he ordered
defendant to stop his vehicle. Defendant proceddeattag Ptim. Chard by

the door handleausing pain and injury to his right arngeeExhibit L.

There is no dispute that if an internal affairsastigation into the
Carpenter incident occurred, Defendadid not disclose the results of the
investigation.Plaintiffs claimthis is further evidence of deliberate
indifference to a custom becauather Chief Farabella was mistaken, and
nointernal affairs (“IA”) investigation ofChardwas initiatedor Defendants
have decided not to produce the IAreporhe lack of consequence,
despite Chief Farabella’s apparent agreement thavide® do not
comport withChards description of the incident, creates a genugsaieof
fact as to whether a custom of protecting the efficwho exercise their
authority inan excessive manaxisted .PetersSReport expands on this
iIssue.

Given the high frequency of usd-force incidents by Millville

police officers, several of these uses of forcelkedy to be

excessive, but given Chief Farabella’s demonstrated

incompeéency to conduct internal investigations, compisal
and discipline officers, he and the City of Millalrepeatedly
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demonstrate how they ratify police officer miscortand

protect them. The result is an organizatiooadture that

officers know willprotect them when they engage in errant

behavior, particularly in their uses of force.
SeeExhibit H (PetersSupplemental Reporgt 6.

Peterdurther observed:

If the Chief decided not to take any significantraxtive action

in an attempt to alte€Chards outrageous behavior, such

behaviorwould have been ratified by the Chief, thereby tireg

or reinforcing an organizational atmosphere timaéntionally

protected his law enforcemeafficers.
Seeid.

To the extent that a fadinder could conclude thahardfabricated
or unjustifiablylevied charge againsCarpenter in an effort to exercise
power and also escaped any consequence $oalledged behavior, Peters
opines that the Chiefs inaction amdtions‘coupled with that of the City of
Millville, show an organizational culture that cldais biased toward
protecting Millville police officers and confirminthat the City and the
police department administration have your back anbpmitect you—
even if police officers demonstrate outrageous lelraSeeid.
(Supplemental Report) at This isthevery definition of a custom; a
genuine issue of fa@xistsas to whether Chief Farabelad“knowledge of

and acquiesceddgthis subordinates' violations3antiago y629 F.3dat

129. Summary judgment is denied.
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B. Plaintiffs’ Motion for Summary Judgment on the Cadarclaim

The Counterclaim alleges thBRatroman Chardvas struck by the
automobile operated by David Carpenwdrile Chard wa®n duty at a
traffic control during a police emergendyhard alleges that this was done
intentionally, negligently and carelessly causing lpermanent injuries,
requiringthe care and treatmenf physicians, and medicationgie
further argues that the pain and limitations wahrainfor the rest of is
life and he willcontinue to suffer disruption to hasily routine For these
reasons, Chard seeks a judgment agddastid Carpentefor damages,
including the total amount of any Worker’s Competiea lienstogether

with interest, counsel fees and the costs of.suit

Plaintiff moves for summary judgment on the grouhdt Chard’s
claims for noneconomic recovery are foreclosed by the verbaldhodd
insurance restriction set forth M.J.S.A. 39:6A8(a). That statutge

colloquially referred to as the "verbal thresholdrbvides as follows:

"[A] person who is subject to this subsection..hwfiles suit] as a
result of bodily injury, arising out of the owneilphoperation, maintenance
or use of such automobile in this State, [must prthat he or she] has
sustained a bodily injury which results in deatisndemberment;
significant disfigurement or significant saaing; displaced fractures; loss
of a fetus; or a permanent injury within a reasdealegree of medical
probability, other than scarring or disfiguremefn. injury shall be
considered permanent when the body part or orgahoth, has not healed
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to [function namally and will not heal to function normally withuither
medicaltreatment .. [.]”

Under the Actjn order to recover noceconomic danages, a Plaintiff
subject to the verbal threshold must prove, by cfiye credible medical
evidence, an injury falling into one or more of sategories: 1) death, 2)
dismemberment, 3) significant disfigurement or steg, 4)displaced
fracture, 5) bss of a fetus, or 6) permanent injury within aseaable

degree of medical probability.

The verbal thresholdequires a twepart analysis. First, the "verbal
threshold" is applicable to a named insured undstaadrd insurance
policy who elects theerbal threshold as his option. N.J.S.A. 3%-8A
Chardadmits that he did select the verbal threshold smplersonal policy
of insurance in effect at the time of this incidefihus, it is the second part

of the analysis that is in dispute.

Thesecond portion of the analysis asks whether thenBtais
required to maintain PIP coveragehas a right to receive PIP coverage
through the policy of an immediate resident fanmigmber such as a

spouse oparent See Koff v. Carubbg 290 N.J. Supeb44 (App. Div.)

certif. den. 146 NJ. 498 (19963ee alspEcheverri v. Blakely384 NJ.
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Super 10, 16 (App. Div. 2006 RIP coverage applies to "the named insured
and members of his family residing in his househwltb sustained bodily
injury as a resulof an accident while occupying, entering into, htigg

from or using an automobile, or as a pedestriansed by an automobile

or by an object propelled by or from an automobjlg¢”Harbold v. Olin

287 NJ. Super. 35, 38 (App. Div. 1996) (emphasisriiginal).

The factsunderlying thanteraction between the parties is
documented in the discussion on Defendants’ mofmorsummary
judgment and will not be recounted here. In aaxhtiduring oral
argument, counsel narrowed the issumethis motionbefore the Court: the
only issue is whether the verbal threshold applke€hard. Ifit does,
Chard agrees he cannot sustain his burden of pgawiat the injuries he

alleges are permanent.

In support of the motionCarpenter claims thdaheverbal threshold
applies to Chard’s clairhecauseat the time of Chard's alleged injury, he
was eitherttempting teenter the vehicle or was a pedestrid@@arpenter
argues thatiener scenario entitles Chard teceive“PIP’ benefits for any
medical treatment resulting from this accident. fdfere, Chard satisfies
bothelements of the verbal threshold analysis and "#réal threshold

applies to him as it relates to the subject acciden

26



Chard claims that hghould not be subject to the verbal threshold
provisions of his private automobile insurance pglbecause he was “on
duty”rendering higersonal motor vehiclemsurancanapplicable to his
claim. Chard relies on two New Jersey cases to supportdrnisiusion that
thelegislative intent of the statute permits a casedse review of

application of PIPSeeBeaugard v. Johnse281 N.J. Super. 165 (App. Div.

1995) (15 yeatold plaintiff passenger in a school bus determinetito be a
person who had the right to recei?IP benefits because she was not
injured while occupying ‘an automobile’, and theyed not bound by the
verbal threshold of her father’s automobile liatyilpolicy); Ibarra v.
Vetrang 302 N.J. Super. 578 (App. Div. 1997) (plaintifbdimer of named
insured determined not to be “an immediate family menilmf household
and therefore not subject to verbal thresholMBither case competbe
resultChard seeks. The decisionBeaugardurned on the fact that the
vehicle at issue, a school bwgs not an automobilender the law In
Ibarra the court found that the plaintiff's relationshipthe policy holder

wasto tenuous to warrant application of the verbakftrold.

Chard, nondteless, claims thaht legislative intent of N.J.S.A.
39:6A4 permits his claim because he is not a traditioremlgstrian, but a

police officer injured while on dutyParsing the plain language of the
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statute, Chard claims he was rfotcupying, entering into, alighting from
or using an automobile, or as a pedestfjgnvhen he sustained his
injuries. Hispresence and conduct as a uniformed police officer,
performing his law enforcement obligations of diiag vehicular traffic
while stationed within a intersection, are not the characteristics of a

edestrian’.

Chard offers no support for his claim that statytimterpretation of
the word “pedestrian” shoulexempthis activities while on duty or for his
policy argument that his injuries sustaindudring his police activity do not
further the legislative intent of PIRRIP coverage applies to the named
insured who sustained bodily injury as a resultamf accident while
occupying, entering into, alighting from or usinig automobile, or as a
pedestrian, caused by an automoljilé N.J.S.A. 39:6A4. PIP benefits
advance the legislative policy injeisin automobilerelated accidents

should be quickly and effectively compensatedhout regard to fault.

Even though Chard agrees that his hodmted medical expenses
were paid by the workers compensation insuranceigea by the City of
Millville , so that compensation has already been quick &adtiee, his

argument that he is exemfimds no support in his submissions.

Summaryudgment is granted in favor of Carpenter.
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V. Conclusion

Forthereasons stated above, Plaintif¥éotion for Summary
Judgment [Dkt. No29] will be granted and Defendants’ Motion for

Summary Judgment [Dkt. No. 30] will mkenied

An appropriate Order shall issue.

Dated: September 30, 2020
s/ Joseph H. Rodriguez

HON.JOSEPH H. RODRIGUEZ
United States District Judge
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