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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

DAVID M. OESTREICHER and : Civil Action No. 02-959(MCA)
ADRIANA GRECI GREEN, :

Plaintiffs,
V.
OPINION
RUTGERS, The State University,
etal.,

Defendants.

ARLEO, UNITED STATE SDISTRICT JUDGE

This matter comes before the Court uporhe Motions for Summary Judgment of
DefendantE€arpenterBennett& Morrisey(“*CBM”), Irving Hurwitz, Esq.(“Hurwitz”) , andLinda
Celauro, Esq. (“Celauro”) (collectively, “Defendants” or“CBM”) against Plaintiff David
Oestreicher(* Oestreicher”)and Plaintiff AdrianaGreci Green(“Green”). Dkt. Nos. 198, 199.
Plaintiffs oppose the motionDkt. Nos.201, 202. Therewasno oral argument.Fed.R. Civ. P.
78. For thereasonsetforth herein,Defendantsmotions & GRANTED .}

l. BACKGROUND

The Plaintiffs in this case are former graduatestudentsin the Rutgers University

Anthropology Department. This casearisesout of the CBM Defendants’representatiorof

L All disputedactshavebeenconstruedn Plaintiffs’ favor. WherePlaintiffs dispute dactwithout
providing aspecificcitationto therecordto support thedenial,the Courtacceptghesefactsas
undisputed.SeeFriedmanv. Bank of Am., N.A., No. 09-2214, 2012).S. Dist. LEXIS 40587 at
*15-16 n.2(D.N.J.Mar. 26, 2012). Oesreicher'sSupplementabtatemenalsocontains avariety
of legal conclusionsand conclusions oflaw, which the Courtdisregardsbut portions ofhis
statementomplywith L. Civ. R. 56.1(a). The Court considers those portions.
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Rutgers, The State University of New Jersey(“Rutger$ or the “University”) in its dismissal
proceedingsagainstformer professoWilliam Powers(“Powers”) andin alawsuit Powersfiled
againstRutgers.

Beginningin 1994, Rutgersstudents, includingsreenand Oestreichercomplainedthat
Powershad actedinappropriately towardthem. An internal Rutgers’investigationproceeded.
During that investigation,Powersbrought afederal lawsuit againstRutgers,its officers, and
administrators.In 1997 ,Rutgersfiled disciplinarychargesagainstPowersanda hearingbeforea
faculty panelcommencedUltimately, theseactionswereamicablyresolvedbetweerRutgersand
Powers.

Plaintiff Greenwho earnecherdoctoraldegredrom Rutgerdn 2001 ,wasawitnessin the
dismissabroceedinganda nonpartydepmentin thefederallawsuit. Defs.’ GreenStatemenf{[q
1, 56-57. Plaintiff Oestreicherywho earnedhis doctoraldegreérom Rutgersn 1995,wasalsoa
witnessin thedismissalproceedings.Defs.’ Oest.Statemenf]{ 1-2, 37. In this action,Plaintiffs
assertalegalmalpracticeandbreachof constructiverust/fiduciarydutyclaim againsiCBM based
on CBM'’s allegedrepresentationf them.

I. Rutgers’sinternal Investigationand Issuanceof Sanctions

Thegenesiof theseproceedingsvasasexuaharassmantcomplaintfiled in May 1994by
GreenagainstPowers.Defs.’ GreenStatemenf] 7. In Octoberl1994, Rutgersenderedadecision
andsanctionedPowers prohibiting himfrom acceptinghewgraduatestudentgor a period othree
years. Defs.’ GreenStatemenf[{ 8-9. Greenappealedhis decisionin accordancevith Rutgers’
administrativeprocedures.Defs.” GreenStatemenf| 10. Basedon this appeal AssistantVice
PresidentJean Ambrose (*Ambrosé) conductedan additional investigationand issued two

reports,onerelatingto Green’sappealand the otherdetailing Powers’ conduct towards other



presenandformer students, includin@estreicher.Defs.” GreenStatemenf[11-12. CBM was
not involvedin thisinternalinvestigation.
ii. Powers’Fedeal Lawsuit AgainstRutgers

In 1996, PowerssuedRutgersin federalcourt. Defs.” Oest.Statement]] 17. Neither
Oestreichemor Greenwere namedas defendantsn the lawsuit. Defs.” Oest.Statement] 19.
Green,howeverwassubpoenaetb testify asa witnessat a deposition.Defs.’ Green.Statement
1 21. Priorto herdepositionGreenconsultedvith andobtainedegaladvicefrom Emily Alman,
Esqg.,an attorney,in regardto her anticipatedtestimony. Defs.” GreenStatemenf] 22. Alman
attendedGreens deposition,where sheidentified herselfas Greens attorney. Defs! Green
Statemenf]{ 23-24;Defs.’ Oest.Statemenf] 21. During the depositionwhenGreenwasasked
abouther arrangementvith Attorney Alman, Greenexplainedthat, “[s]he’s represenng me.”
Defs.’ GreenStatemenf] 25.

iii. Dismissalof Powersfrom Rutgersand Requesfor Hearing

On January 2, 1997, Rutgers President Francis Lawrence (“President Lawrence”)
dismissedPowersfrom his tenuredemploymentat Rutgers. Defs.” GreenStatement] 28. In
accordancevith hisrights under théJniversity's regulationsPowersrequested publichearing
beforetenuredacultymembersDefs.’ GreenStatemenf29-30, 32.Pursuanto the regulations,
the panel conducts théhearing,makesthe determinationas to whetheror not thePresident’'s
chargesaretrue, considers théaculty member’'srecordandrecommendso the Rutgers’sBoard
of Governors whether tHaculty membershould bedismissedpr if otheractionshould beaken.
Defs’ GreenStatemenf] 33.

iv. DismissalHearings ofWilliam Powers



In 1997, the Universithiredthe CBM Defendantgo represenit atthe publichearingsn
support ofPresidentawrence’schargesagainstPowers. Defs.’ Oest.Statemenf] 40. Celauro
was the primary CBM attorneywho presentedhe President’sdismissalcharges. Defs.’ Oest.
Statement] 42. CBM attorneylrving Hurwitz becameinvolved in presentingthe chargesin
Septembefl997. Defs.’ Oest.Statemenf] 43. The only two partiesto the dismissalproceedings
wereRutgersandPowers. Defs.’ Oest.Statemenf] 36.

OnJune 23, 199Rutgerssenta letterto severalformerandcurrentstudents explaining
that a hearingwas set, that CBM would be presentingvidencein support of thePresdent’s
chargesagainsPowersandthatCBM would becontactinghe student discusgheirtestimony.
Seege.q, Dkt. No. 198-10,EapenCert.Ex. 7. OestreicheandGreenboth voluntarilytestifiedas
witnessesluring the proceedingPefs.’ Oest.Statemenf{37, 64, 99Defs.’ GreenStatemenf]
56-57. Greenclaimsshefelt thatshehadto testifyin orderto getrelief for hersexualharassment
complaint. Defs.” GreenStatementf] 56-57. Greenknew that Rutgers sought onlto dismiss
Powersat these proceedingsshe would not bableto obtain moneydamages. Defs.” Green
Statement]] 36-37. Oestreicheralso knew thepanel’s authority was limited to determining
whetherPowers’should bedismissed.Defs.’ Oest.Statemenf] 33.

CBM nevertold Oestreicherthey representechim in connectionwith the dismissal
hearings. Defs.’ Oest.Statemenf] 49;PIs. OestStatemenf] 49. Oestreichés father,JuliusY.
Oestreichersg. claimshehada conversatiowith Vice PresidenfearAmbrosewhereAmbrose
saidthatit wasnotnecessarfor his sorto getanattorneyto represenhimin thedismissahearings
becausehe University would bactingon his son’dehalf. Pls.” Oest.Statemenf]{ 38-39, 49;
Dkt. No. 203-2,MennaCert.,Ex. B., JuliusY. OestreicheCert.,datedMarch 9, 2000 (J. Oest.

2000Cert.”), T 4.



CBM sentlettersto the students, includin@estreicheandGreen,to scheduldgestimony
atthehearingsandto discusghattestimonyin advance Defs.’ Oest.Statemenf] 67;Defs.’ Green
Statemenf] 58. Rutgers provide@BM with all written documentandwitnessstatementg had
receivedrom presentandformergraduatestudents durings own internalinvestigationpeforeit
hired CBM. Defs.’ GreenStatement] 55; Defs.” Oest.Statement] 632 CBM then met with
former andpresengraduatestudents, includin@estreicheand Green,to review their potential
testimonyin support of théresident'chargesgainsPowers.Defs.’ Oest.Statemenf 62;Defs.’
GreenStatemenf] 54. Greenmetwith Celaurofirst at the office of her attorney,Emily Alman.
Pls.’ GreenStatemenf] 41. Shethenmetwith Celauro Rutgers’University CounseindAttorney
Alman at Rutgers’offices. Pls.’GreenStatemenf] 41.

Oestreichemet with CBM in July 1997and Septembef997. Defs.” Oest.Statemenf[q
86, 87, 98. As part of the preparatiorsessionsCBM senta fax to Oestreichethatincluded the
client-matternumberfor Rutgers’sdismissalproceedings againBowers® Defs.’ Oest Statement
9 68. In this action,Oestreichetestifiedthat he “assumed’it was his individualclient number,

but neververified this with CBM. Defs.’ Oest.Statemenf] 69, 71* Oestreicherlsopreparedca

2 The University consideredhesedocuments “confidentialbecausethey were subjectto the
Family Educational Right and Privacy Act, 20 U.S.C. § 1232g, and/aontained private
informationconcerningstudents which wasnormally not madepublic. Oest.Supp.Statemenf]
143;Dkt. No. 203-49, Menn&ert.Ex. cc. A protective ordewaseventuallyenteredn thefederal
suitto protectthesedocumentsPIs.’ GreenStatemenf{ 55. In addition,at thedismissalhearings,
Celaurolater explainedthe University'sconfidentiality obligationsto the studentsand how the
schoolwasprotectingthe students’ confidentiahaterials. Dkt. No. 203-14, Menn&ert.Ex. L,

August 15, 1997HearingTranscriptat 586-87.

3 Oestreichedeniesthis fact without any citation to the recordto supporthis denial. PI's. Oest.
Statement] 68. The Court thereforeacceptsDefendants’claim that the clientmatter number
belongedo Rutgersasadmitted.

4 In adifferentfax coversheefrom CBM to Powers’attorneyAlan Compagnon, Escdjscussing
settlementbetweenRutgers and Powers, CBM used the same client number, 251-82that
Oestreichesawonthefax to him. See203-23, Menn&ert.Ex. U.



documenttitled “Threats, Intimidation, and Interferencewith Those Seeking Redress of
Grievances’andbrought a versionf this documento ameetingwith Celauroon July 10, 1997.
Defs.” Oest. Statement{] 85-86. Oestreichersaid that he becameconcernedwith the
confidentiality of the documentand Celauro took it and wrote “ATTORNEY-CLIENT
PRIVILEGE’ acrosghetop of thefirst pageof thedocument. Defs.’ Oest.Statemenf] 87; Pls.’
Oest.Statemenf] 87. This documentvasreturnedto Oestreichem July 1997.Defs.’ Statement
1 95.

OestreicheandGreenhad ndormal retaineragreementvith CBM. Pls.’ Oest.Statement
1 45; Pls.’GreenStatemenf] 45. Theyalsodid notreceiveanywriting thatsetforth the nature
andextentof anylegalservicegshatCBM would provideghem. Defs.’ Oest.Statemenf] 45;Defs.’
GreenStatemen{] 45. OestreicheandGreenwereneverbilled for anylegalservicegenderedy
CBM, nor did theypayany moneydirectlyto CBM. Defs.’ Oest.Statemenf] 46;Defs.’ Green
Statemenf] 46° Rutgerspaidall of CBM's legalfees. Defs.’ Oest.Statemenf] 46;Defs.’ Green
Statemenf] 51. Greencertifiedthat“it wasclearthatthe CBM firm hasbeenretainedoy Rutgers
andthatRutgerswaspayingits fees.” Defs.’ Oest.Statemenf] 48;Defs. GreenStatemenf] 51.

During the dismissal hearing, on August 15, 1997in the presenceof Green and
OestreicherCelaurosaid,”l don’'t represenfAdrianaGreciGreen,nor do IrepresentChristopher
DeFranciscar any otherwitness,| representhe Presdent of the University . . . ."Defs.’ Oest.
Statemenf]{ 72-73;Defs.’ GreenStatemenf] 60-62. Oestreicheand Greenstatenow thatthey

believedthisto be d'formality.” Pls.’ Oest.Statemenf] 72;Defs.’ GreenStatemen{] 61. Celauro

® Celaurodisputeswriting this phrase. Defs. Oest.Statementf 88. Becauseall disputesare
construedn favor of the non-movingarty at this phasethe Courtassume<elaurodid write
“ATTORNEY-CLIENT PRIVILEGE” on the document.

® Oestreicherclaims without citation that he was indirectly paying CBM through histuition to
Rutgers.Pls! Oest.Statemenf] 46.



reaffirmedthis positionat anotherhearing,on August 25, 1997n the presenceof Greenand
Oestreicher. There,Powers$ counsel soughto questionMark Speeneya former Plaintiff and
Rutgersstudentike OestreicheandGreen,about his discussiongith CBM. Celauroreplied:

They'renotmy client. I'm nottheir attorney. There’sno attorney-

client privilege. If he wants to ask the witness about a

communicatiorthatthewitnesshadwith me,whetherin writing or

orally, that'swholly appropriate . . The parties to the proceedings

arethePresidenandDr. Powers.
Defs.” Oest.Statemenf][{ 76-77; Defs.” GreenStatemenf]] 63-64. Celauroand Hurwitz also
repeatedlydentified themselvesisthe President'sepresentativeluring the proceedingDefs.’
Oest.Staement|{ 78-80;Defs.’ GreenStatemenf 65-67.

1. Oestreicher’'sAccesdo Legal Advice
Oestreicheneversolicitedlegaladvicefrom CBM about potentialawsuitshe mightfile.

Defs.’ Oest.Statemenf[156-57(citing Dkt. No. 198-39 EaperCert.Ex. 35, EvidentiaryHearing,
datedJanuary24, 2006,at 373:23-374:02, 374:03-06)He did, however,consultwith other
attorneys during theroceedings.During the dismissalhearings,he spokewith Emily Alman,
Esq., Green’sattorney,about possile legal action againstPowersand Rutgers. Defs.” Oest.
Statemenf] 59. He alsospokewith hisfather,JuliusY. OestreicherkEsq., about hiestimonyand
involvementin the hearings. Defs.’ Oest.Statemenf[] 108-109. In 1993, 0estreicheand his
father consultedwith otherattorneysregardingthe possibility of filing alawsuitagainstPowers.
Defs.’ Oest.Statemenf] 8;seealsoDkt. No. 203-2,J. Oest.2000Cert. | 6. During thedismissal
hearingsOestreicheinformedCBM thathewould nottalk to thembecauséehadto talk to his
attorney;helateradmittedhewasreferringto hisfather. Defs.’ Oest,Statemenf] 112; Pls.Oest.

Statement] 112. On May 18, 1998, AttorneyJulius Oestreichemrote a letter on hisfirm’s

letterheadto the pané, stating,”l write this letter as Attorney for my son David Oestreicher”



seekingto allow his sonto rebutwitnesstestimony. Defs.” Oest.Statemenf] 114. In hisletter,
JuliusOestreichereferredto CBM as“counselfor the University.” Defs.’ Oest.Statemenf] 117.
ThepaneldeniedJuliusOestreiches request.Defs.’ Oest.Statemenf] 118.
2. Green’sAccesgo Legal Advice

After the depositions the federalsuit, Greencontinuedio seekguidancgrom Attorney
Alman. Defs.’ GreenStatemenf] 69. During thedismissabproceedingsAlmanidentifiedherself
asGreen’sattorneyaddressethepanelasGreen’sattorney andreferredto Greenasher“client.”
Defs.” GreenStatemenf[{ 72, 79, 83. Attorney Alman was also identified as, and referredto
herselfas,Green’s*advisor,”which enablecherto speakon Green’sbehalfbeforethepanel. Pls.’
GreenStatemenf] 72, 79, 83.GreenwaspresentwvhenAlman identified herselfasher attorney.
Defs.” GreenStatementf]| 80. Attorney Alman also providedGreenwith advicerelatingto the
dismissalhearingsand Green’sconcernsaboutPowers. Defs.’ GreenStatemenf] 70. Attorney
Almanalsoattendedsreen’smeetingsvith CBM. Defs.’ GreenStatemenf{[{71, 74.In addition,
Green’stestimonyat the dismissalhearingswas always clearedwith Attorney Alman and set
aroundherschedule.Defs.”’ GreenStatemenf] 73. The panelalsoreferredto Alman asGreen’s
attorneyandlet Alman stayin the roonwheneveryonevasaskedo leaveexceptattorneys.Defs.’
GreenStatemenf[{ 75, 77.

Oestreichealsounderstoodhat Attorney Alman representedreenduringthe hearings.
Defs.’ GreenStatemenf] 76;Defs.’ Oest.Statemenf| 124.Celauroreferredto Almanas“attorney
for AdrianaGreciGreen.” Defs.’ GreenStatemenf] 78. AttorneyAlman alsoproffereda number
of objections orGreen’sbehalfduring the hearingsDefs.” GreenStatemenf] 82. For instance,
at one hearingAlman objectedto admissionof testimonyon Green’steachingabilities saying

“[m]y clientis hereasawitnessto certainevents.” Defs.” GreenStatemenf] 85.



v. Resolution ofHearings and Federal Lawsuit
In June 1998afterthe hearing concluded blbéforeadecisionwasreleasedy thepanel,
CBM and Powers’attorney,Alan Compagnon, conducteskttiementegotiations. Pls.’ Oest.
Statementf 131. The final agreementettled the federal lawsuit and dismissalproceedings
betweenRutgersand Powes. Defs.” Oest.Statemenf[ 131-32. It was executedon Junelbs,
1998 betweerWilliam andMarlaPowersRutgerspnbehalfof RutgersRutgers’employeesand
officers. EapenCert. Ex. 23, SettlementAgreementand GeneralReleaseat 12. Greenand
Oestreichewerenotlistedaspartiesin thefinal settlemenagreement. Theonlylanguagen the
settlemenagreementhatconcernedhem,arguablyasidefrom generakonfidentialityprovisions,
provided immunity for studentswho “participatedor testified in the proceedings.”ld. The
agreemendlid notmentionGreenor Oestriecheby name.ld. OestreicheandGreendid notlearn
aboutit until afterit hadbeenexecuted.ld.; Pls.’ Oest.Statemenf] 131.
vi. Plaintiffs Initiate Suit againstPowersand Rutgers
By mid-July 1998,0OestreicherGreen,and severalother studentsgecidedto find an
attorneyto sueRutgersandPowers. Defs.’ Oest.Statemenf] 143;Defs.’ GreenStatemenf] 101.
In August 1998, Oestreicherand Green retainedthe servicesof Attorney Alman, who had
representedreenduring thehearingsto draft a complaintagainstRutgersand Powers. Defs.’
Oest.Statemenf] 144;Defs.” GreenStatemenf]] 102-103. Attorney Alman assuredhemthat

she “wouldmeetall the relevantstatutesof limitation and file a Complaintby sometimein

" OestreicheandGreencite to portions ofdraft settlemeniproposalghat purportto be resolving
the dismissalhearings federal suit and“the caseof the students.”Pls.” Oest.Statemenf] 131.
The actuallanguageof the negotiations, however, shothsit CBM was attemptingto preclude
Powersand his wife from suingany of the students involveith the dismissalhearingsafter this

casewasresolved. SeeDkt. No. 203-23,MennaCert. Ex. U. In anyevent,this waslanguage
debatedy lawyersin exchanginglraftsandnotevenincludedin thefinal settlementgreement.
Dkt. No. 199-21 EapenCert.Ex. 18.



Decembed998.” Defs.’ Oest.Statemenf{] 144;Defs.’ GreenStatemen{{102-103.Almannever
filed a complaint or a notice odrt claim andneversentademando Rutgersor Powerson behalf
of OestreicheandGreen. Defs.’ Oest.Statemenf] 145. In February1999,0estreicherGreen,
and the other studentsdecidedto seeknew counselto representheir interests. Defs.” Oest.
Statemen{ 146. OnMarch 25, 1999 OestreicherGGreenandother studentsetainedthelaw firm
of Katich, Werse, & Petillo (“KWP”) to pursue acivil action on their behalf. Defs.” Oest.
Statemenff] 147. On May 26, 1999 KWP filed a complaint orbehalf of the studentsn New
JerseySuperior CourtMiddlesex County, which namedRutgers,Powers,and several other
employeesf Rutgersasdefendants.Defs.” Oest.Statemenf] 148. KWP did notservea notice
in compliancewith theNewJerseyTort ClaimsAct anddid notwrite anydemandetterto Rutgers
or Powers.Defs.’ Oest.Statemenf] 149.

CBM defendedRutgersin the stateactionfiled by Plaintiffs againstRutgersand Powers.
Defs.’ Oest.Statemenf] 150.0n February 5, 200 Rlaintiffsfiled anAmended Corplaint,which
namedadditionaldefendantsncluding AttorneyAlman, thelaw firm of KWP, andCBM. Defs.’
Oest. Statementf 154; Pls.’Oest.Statement] 154. Oestreicherand Greenfiled three counts
againstCBM: breachof constructivarust/fiduciaryduty (CountSeven)Jegalmalpracticg Count
Eighteen)andbreachof ethicalobligations (CounNineteen). Defs.’ Oest.Statemenf] 158. On
March 5, 2002 this actionwasremovedo this Court. Dkt. No. 1, Notice of Removal.

In January2005,Plaintiffs movedto disqualifyCBM ascounsefor Rutgersallegingthat
CBM'’s attorneyelient relationshipwith the Plaintiffs during thedismissalproceedingsarred
themfrom representingRutgers. Dkt. No. 42. After conducting a four-day evidentiamgaring,
theDistrict Court foundhattherewasnoattorneyclientrelationshipexpressorimplied, between

Plaintiffs andthe CBM DefendantsanddeniedPlaintiffs’ motionto disqualify CBM. Dkt. No.

10



65. Thereafter,on November9, 2006,basedon its earlier finding of implied attorneyelient
relationship, théistrict CourtgrantedCBM’s motionfor summaryjudgmentanddismissecall
of Plaintiffs’ claimsagainstCBM Defendants.Dkt. Nos. 99-100;Defs.’ Oest.Statemenf] 205.
After settlingwith the remainingDefendants, thélaintiffs appealed. Defs.’ Oest.Statemenf]
216.

On March 10, 2010, theThird Circuit Court of Appealsvacatedthe ordergranting
summaryjudgmentand remandedo the District Court for further proceedings. Defs.” Oest.
Statemenf] 217. The Third Circuit heldthatPlaintiffs’ claimswerenot barredby thelaw of the
casedoctrinebecausdPlaintiffs “did not have a fulbndfair opportunityto litigate the meritsof
their malpracticeand breachof fiduciary duty claims,” and the lower court did not consider
whetherthe new evidencepresentedan exceptionto the law of the casedoctrine. Defs.’ Oest.
Statementf 218. The Plaintiffs and CBM Defendantssubsequentlyengagedin additional
discovery. Defs.” Oest.Statement] 220. This renewedsummaryjudgmentmotion was filed
thereafterseekingo dismissall claimsagainstCBM.

Il. LEGAL STANDARD

Summaryudgments appropriatéif themovant showshatthereis no genuine dispuias
to any materialfact andthe movanis entitledto judgmentasa matterof law.” Fed.R. Civ. P.
56(a). The“mereexistenceof someallegedfactualdisputebetweernthepartieswill notdefeatan
otherwise properly supportedotion for summaryjudgment; the requiremert thattherebe no

genuineassueof materialfact.” Anderson vLliberty Lobby,Inc., 477U.S.242, 247-48 (1986). A

fact is only “material” for purposes of summaryjudgmentmotion if a dispute ovethat fact
“might affectthe outcome of the suit under the goverrag.” Id. at 248. A dispute about a

materialfactis “genuine”if “the evidencds suchthatareasonablgury couldreturnaverdictfor

11



the nonmovingparty.” 1d. The disputeis not genuinef it merelyinvolves“somemetaphysical

doubtasto thematerialfacts.” Matsushia Elec. Indus. Co. vZenithRadioCorp., 479J.5.574,

586 (1986).

Not everyissueof factwill besufficientto defeatamotionfor summaryudgment;issues
of factaregenuin€é‘if theevidencas suchthata reasonable jury coutdturnaverdictfor thenon-
movingparty.” Anderson, 477J.S.at 248. Further,the nonmovingarty cannotrestuponmere
allegationshe muspresentctualevidencehatcreatesa genuinessueof materialfact. SeeFed.

R. Civ. P.56(e); Anderson, 47TJ.S. at 249(citing First Nat'l Bankv. Cities Serv.Co., 391U.S.

253, 290 (1968)).In conducting areview of the facts, the non-movingparty is entitledto all
reasonablenferencesand therecordis construedn thelight most favorableo that party. Hip

Heightenedndep. &Progressinc. v. Port Auth. of New York & New Jersey693 F.3d 345, 351

(3d Cir. 2012). Accordingly,it is not theCourt’srole to makefindings offact, butto analyzethe
factspresentecnddetermindf areasonablgury couldreturnaverdictfor the nonmovingparty.

SeeBrooks v.Kyler, 204 F.3d 102, 105 n(8d Cir. 2000)(citing Anderson, 471).S.at 249);Big

Apple BMW v. BMW of N. Am., Inc., 974 F.2d 1358, 1363d Cir. 1992).

1. ANALYSIS

Defendant CBM moves for summary judgment dismissing with prejudice Plaintiff
OestreicheandGreen’sclaims of legal malpractice(CountEighteen)andbreachof constructive
trust/fiduciaryduty (CountSeven)againstthe CBM Defendants.Dkt. Nos. 198, 199. Plaintiffs
opposethis motion. Dkt. Nos. 201, 202. The centraldisputeis whethertherewas an implied
attorneyelient relationshipbetweerthe Plaintiffs andthe CBM Defendants.

A. Becausdhereis noimplied attorney-client relationship betweenCBM and
Plaintiffs, Plaintiffs’ claim for legal malpractice fails as amatter of law.

12



New Jerseycourts havalefinedlegal malpracticeas“negligencerelatingto an attorney’s

representatiof aclient.” Sommerss. McKinney, 670 A.2d 99, 103N.J. Super.Ct. App. Div.

1996). The elementsof alegal malpracticeclaim are: “(1) the existenceof an attorng/-client
relationshipcreatinga duty ofcareby the defendantattorney,(2) the breachof that duty by the
defendantand(3) proximatecausationof thedamage<laimedby the plaintiff.” McGroganv.

Till, 771 A.2d 1187, 119@N.J.2001)(citing Conklin v. HannocWeisman 678 A.2d 1060, 1070

(N.J. 1996)). Thus,to prevail on alegal malpracticeclaim, there must bean attorneyelient

relationshipthat givesrise to a duty ofcare. See,e.qg, FlahertyWiebel v. Morris, Downing &

Sherred 384F. App’x 173, 176(3d Cir. 2010).

An attorneyelientrelationshipcanbeexpresorimplied. MontgomeryAcad.v. Kohn, 50

F. Supp. 2d 344, 350 (D.N.J. 199%®}lis v. Ethicon,Inc., No. 05-726, 2003J.S. Dist. LEXIS

25705(D.N.J.Oct. 25, 2005). To establishanimplied attorneyelient relationship‘a party must
show (1) that it submittedconfidentialinformationto a lawyer, and (2) thatit did so with the

reasonabldelief that the lawyerwasactingasthe party’s attorney. MontgomeryAcad, 50 F.

Supp. 2d at 350 (quotingain Prevention Lab.Inc. v. ElectronicWaveformLabs.,Inc., 657F.

Supp. 1486, 1496N.D. lll. 1987));Killion v. Coffey, No. 13-1808, 2014).S.Dist. LEXIS 88550,

at *17-18 (D.N.J. June 30, 2014).The Court must lookat the “conduct of the parties,the
surroundingcircumstancesstatementsnadeby the lawyer, or some combination dll three.”
Ellis, 2005U.S.Dist. LEXIS 25705,at *12 (internalcitationomitted). Thefinding ofanimplied
attorneyelient relationshiprequiresmore than a subjectivieelief that suchrelationshipexists.

Capitol SurgicalSuppliesInc. v. Casale 86 F. App’x 506, 509(3d Cir. 2004);Ellis, 2005U.S.

Dist. LEXIS 25705,at*12 (quotingEssexChem.Corp. v.Hartford Accident& Indem.Co., 993

F. Supp. 241, 2538D.N.J. 1998)); (“A subjectivebelief that an attorneyelient relationshipwas

13



formedis aninsufficientbasisuponwhichto find theexistenceof a genuinessueof materialfact

precludingsummaryjudgment.”); EMC Corp. v. GutheryNo. 07-5409, 2009J.S. Dist. LEXIS

14609,at *19 (D.N.J. Feb. 24, 2009).nstead the belief must be'objectively reasonable under
the totality of the circumstanceswhich includes consideration of the intent of tilkegedclient
andattorneyandpaymentarrangements.Ellis, 2005U.S.Dist. LEXIS 25705at*12-13 (quoting

EssexChem.Corp., 99F. Supp.at 253);seealsoAgeloff v. Noranda 936F. Supp. 72, 7¢D.R.1.

1996). “[T]he commonthreadin casesn which alawyer-client relationships saidto havearisen
by implicationis relianceby the‘client’ on the professionakills of theattorneycoupledwith the

attorney’sawarenes®f thatrelianceandtacit acceptancef it.” Geraniov. FEC Mortg. Corp.,

No. A-4839-06T2, 200N.J. Super. UnpubLEXIS 74, at *9-10 (App. Div. Feb. 18, 2009);

Robinson v. HornelBrewingCo.,No. 11-2183, 2012).S.Dist. LEXIS 2656,at*6-7 (D.N.J.Jan.

10, 2012).

After carefullyexaminingthetotality of thecircumstanceghe Couris satisfiedthatthere
is no implied attorneyelient relationshiphere. Giving Plaintiffs the benefit of all possible
inferencedrom the undispute@videncethe Court findsthatthereis no objectivelyreasonable
basisto concludethatanimplied attorneyelient relationshipwasformedbetweenPlaintiffs and
CBM.

First, CBM repeatedlyandconsistenthyadvisedPlaintiffs thatthey did notrepresenthem,
andthat they onlyrepresentedRutgers. An individual cannoteasonablyely uponan attorney

who informsthe personhatthe attorneyloesnotrepresenttheir interests. SeeCasew. Univ. of

Med. & Dentistryof N.J, No. A-3648-12T1, 2010N.J. Super. UnpubLEXIS 1866 (App.Div.

Aug. 3, 2010)(“If TimponeadvisedCaseythat UMDNJ, not Casey,was[his] client, thenany

conductimplying otherwise, sha of retraction,could notdefeatTimpone’sexpressienialof the
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acceptancef any professional responsibilitgsto Casey.”);Home CarelIndus.,Inc. v. Murray,

154F. Supp. 2d 861, 86@.N.J.2001) (notinghatthefirm could haveprotectedts position by

revealingits loyalty wasto the corporatelient); EMC Corp. v. Guthery, No. 07-5409, 2008S.

Dist. LEXIS 14609,at*12-20(D.N.J.Feb.24, 2009)denyingmotionto disqualify findingit was
unreasonablfor Defendanto believeattorneyelientrelationshipwith Plaintiff’'s counsebecause,
inter alia, the attorneyor Plaintiff told Defendanseverakimesthathe did notepresenhim).

During theproceedingdn thepresencef GreenandOestreicherCelauroexplicitly stated
that“l don't represeniAdrianaGreci Green,nor do IrepresenChristopheDeFranciscamr any
otherwitness,| representhe Presidenbf the University . . .” Shelaterreaffirmedthis position
atanothethearing,explainingtherewasno attorneyclient privilegebetween communications she
hadwith anyof thewitnesses.Moreover, throughout thproceedingsCBM repeatedlyeferred
to themselvesscounsefor the Universityandthe Presidenbnly. GreenandOestreichenever
objectedo thosestatementsThe CourtfindsthatCBM'’s expresstatementsenderedbjectively
unreasonablanyrelianceby Greenor Oestreichepn CBM astheir attorneys.

Secondat the sametime that CBM expresslydisclaimedthat they representedlaintiffs

and madeclearthat they onlyrepresentedRutgers,Plaintiffs retainedtheir own attorneyswho

expresslystatedthattheyrepresentegachof thePlaintiffs. SeeFMC Corp. v. GutheryNo. 07-

5409, 2009U.S. Dist. LEXIS 14609,at *18 (D.N.J.Feb.24, 2009)(“The fact that [Defendant]
hadpersonal attorneyss relevantto the question ofvhetherit wasreasonabléor him to believe

that[thelaw firm] wasactingashisattorney.”);In re Silverman 113N.J.193, 219 (1988) (finding

claim of attorneyelient relationshipcould berebuttedby client’s decisionto retainindependent
counseblndother outsidéegaladvice). An implied attorneyelientrelationshipcannotariseif the

non-<lientis “too remotefrom the attorneyso beentitledto protection.” Petrillo v. Bachenberg
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139N.J.472(1995). A non<lients relationshipwith a putative attornesnaybetooremoteif the
non-<lient obtainsrepresentatiofrom independent counsbecausehis obviates theneedto rely
on legal advicefrom anotherattorney. SeeO’Dowd, 2014N.J. Super. UnpubLEXIS 2595, at
*20 (“[W]e find thatremotenesexistsbecauselaintiff wasrepresentetly hisown counseblnd.
. .. Thus,we concludesummaryjudgmentwas properly grantedas the Firm owed no dutyto
plaintiffs.”).

Here, both Green and Oestreicherhad their own attorneys during thedismissal
proceedings.Oestreichesought advicérom other attorneyat thevery sametime heallegeshat
CBM representetlim. Oestreicheconsultedvith hisfather,Attorney Juliusy. OestreicherEsq.,
about histestimonyand involvementin the hearings.In 1993, before the dismissalhearings
commencedQestreicheandhisfatherconsultedwvith other attorneys regarding tpessibility of
retainingthemto pursue a suihgainstPowers. During thehearings Oestreichereferredto his
fatherashis attorney. JuliusOestreicherEsq.,alsosubmitteda letter to the panelas “Attorney
for [his] son David’becaus@estreichewasconcernedabout theadmissionof certainevidence.
Thefact that Oestreicher’sattorrey was his fatherandarguablyprovidedpaternaladviceaswell
does nothangehe objectivdactthatOestreichesoughtegaladvicefrom hisfather.

Oestreichermalso spoketo Attorney Alman, Greernis attorney, duringhe hearingsabout
possibldegalactionagainstPowersandRutgers.Eventhough AttorneyOestreicheandAttorney
Alman did not enter an appearanceon behalf of Oestreicherat the dismissal proceedings,
Oestreichehadaccesgo bothfor legal advicebeforeand during theproceeding. Conversely,

Oestreichemever solicited any legal advice from CBM. He also did not object when CBM

8 As discussedhfra, afterthesettlemenbetweerRutgersandPowersQestreicherGreenandthe
severalother studentgnlistedthe servicesof Alman to draft a ComplaintagainstRutgersand
Powers.
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announcedhatthey did notrepresenhim. Theseactionsdemonstrate Eck of relationshipwith
CBM, a lack of reliance on CBM, and a lack of foreseeabity by CBM that they may be
representingestreicher.

Like OestreicherGreenalsohadanattorney during thproceedings. During thehearings,
Attorney Alman specifically identified herselfas Green’sattorneyand addressedhe panelas
Green’sattorrey. Alman alsoreferredto Greenasher“client.” GreenwaspresentvhenAttorney
Alman madethesestatementandneverobjectedto them. The panel,Celauro,and Oestreicher
alsoreferredto Alman asGreen’sattorney. WhenCelauroexplainedhat CBM did notrepresent
Green,Greendid notobject. Greendid notsolicit legal advicefrom CBM. Instead Attorney
Alman providedGreenwith adviceandguidance about theearingsand aboutGreen’sconcerns
regardingPowers. Alman, ascounsel attendedsreen’smeetingwith CBM. Green’stestimony
at the hearingwas setaround AttorneyAlman’s schedule. Alman also proffered objections on
Green’sbehalf during the hearings. Alman’s involvementin the proceedings undermines the
possibility that CBM could foreseeGreen’srelianceon thefirm or that Greencould havean
objectivelyreasonabléeliefthat CBM representetier.

Moreover, neithelOestreichemor Greensoughtany legal advicefrom CBM after the
hearingswvereover. After RutgersandPowersenterednto asettlementigreementthe Plaintiffs
decidedto find an attorneyto sue Rutger@&nd Powers. Despitetheir dissatisfactionwith the
settlementneitherOestreichenor GreencontactedCBM again. Instead OestreicherGreen,and
severalotherstudentsretainedAttorneyAlman to draft a complaintagainstRutgersandPowers.

After Almanfailedto file acomplaint,theyretainedyet anothedaw firm, KWP, to representheir

% As discussedupra Alman alsoservedasGreen’'sattorney duringsreen’sdepositiorin Powers’
federallawsuitagainstRutgers.
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interestaandfile suitagainsRutgersandPowers.Thereis noevidencdo suggstthatOestreicher
or Greenattemptedo utilize CBM to assisthemwith this action,which is further proofthatan
attorneyelient relationshipneverexistedwith CBM in thefirst place.

In support ofOestreicheandGreerns claimthatCBM'’s repregntationof Rutgerscreated
animplied attorneyelientrelationshipwith them,Plaintiffs point to:(1) their meetingsvith CBM
to preparefor thedismissahearing,(2) representationsiadeby the University aboutCBM, and
(3) two specific piecesof evidence—alient number on dax andan “ATTORNEY-CLIENT
PRIVILEGE’ designationon a document.Viewed together,and in light of the surrounding
circumstancesponeof thesefacts support a findinghat an implied attorneyelient relationship
existedhere.

First, thefactthatOestreicheandGreenmetwith CBM aswitnesseslid notcreatejn and
of itself, animplied attorneyelient relationship. The UniversityretainedCBM to representt at
the publichearingsto supportPresidentLawrence’sdismissalchargesagainstPowers® The
hearingwasinstitutedpursuanto University regulationsand procedureso determinef Powers
should bedetenurec&nddismissedrom theUniversity. Theonly actualpartiesto theproceedings
wereRutgersandPowers.Most of thechargesgainsPowershoweverwerebasedncomplaints
madeby currentandformergraduate students, includi@yeenandOestreicher.Thus,in orderto
substantiatéhechargesit wasnecessarjor the students, includinglaintiffs, to work with CBM

andtestify aswitnessesn the proceedings.

10 CBM also representecRutgersin the federal suit initiated by Powersin 1996. Neither
Oestreicherreen noranyotherstudentsverenamedasdefendantn thatsuit. Greenhowever,
was subpoenaedbo testify at a depositionn the case,wher shewas representedyy Attorney
Alman.
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Thereis no factual disputethat Oestreicheand Greenparticipatedn the proceedingsas
witnesses. As statedabove,CBM madeclear, on therecord,that they did notrepresenthe
students, includindPlaintiffs, and only representedRutgers. Although Oestreicherand Green
voluntarily met with CBM to preparetheir witness testimony, and voluntarily turned over
documentgo Rutgersand CBM, they bothhadretainedtheir own attorneysat the sametime 1
Both Oestreicherand Greenknew that the authority of thepanelwas limited to making a
determinatioron Powers’dismissafrom the University. Greenalsoacknowledgedhatshe knew
she would not bableto obtain moneydamagedrom the hearing. Plainiffs do not pointo any
verbal statementsnadeduring thosemeetingsthat indicatethat CBM representedhem. The
objectivefacts demonstratéhat Plaintiffs metwith CBM aswitnessedor the dismissalhearings
andnothingmore.

SecondPlaintiffs arguethat the representationsradeby the Universityandby Assistant
Vice PresidentAmbroseprovethat CBM representedhem. Specifically, Plaintiffs claim that
Ambrose’scommentghat Greenand Oestreichedid notneedattorneysat the hearingbecause
CBM would be prosecuting meantthat CBM wasrepresenting?laintiffs individually. But a
party’s claim that her attorneyrepresent@anotherparty doesnot, alone, bind the attorney.“A

successfuhon<clientlegalmalpracticeclaim requiresevidenceshowingan affirmative actby the

attorney.” O’'Dowd v. Mandelbaum, 2018.J. Super. UnpubLEXIS 2595, at *16 (emphasis

added). “It isthe reasonablipreseeableelianceby the nonelientontheattorney’srepresentation
thatimposes the duty afare.” Id. at*16. An affirmativeactor representatioby Rutgerscannot

impose a duty ofareon CBM.

1 The University, and thus CBM astheir attorneys, did haveonfidentiality obligationsto the
students pursuarid FERPA, which requiredthemto protectstudents’recordsandinformation
from beingpublicly disclosed.
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Third, Oestreichereliesontwo specificpiecesof evidenceo support theexistenceof an
attorneyelient relationshipbetweerhim andCBM. First, heclaimsthatCBM senthim afax that
hada clientmatternumber ont, which hebelievedwashis. It wasnot,andOestreichepresents
no evidencehatthe numbewashis. Themereexistenceof a communicatiowith aclientmatter
number onit doesnot createan attorney<lient relationship. Second,Oestreicherbrought a
documento a preparatiorsessiorwith CBM, expressedoncerns aboutonfidentiality,andthe
CBM attorney, Celauro, wrote “ATTORNEY-CLIENT PRIVILEGE” on the documenin
responseBut Celauro’swriting “ATTORNEY-CLIENT PRIVILEGE” on the document does not
necessarilymake the document confidential, nor dods alone create an attorneyelient
relationshipgspeciallyin light of thefactthatOestreichewasmeetingwith CBM asawitnessfor

the proeeding. SeeGiordani v.Hoffmann 278F. Supp. 886, 89QE.D. Pa.1968) (explaining

that“statementsnadeby nonpartywitnesseso anattorneyin preparatioror litigation onbehalf

of theclientwereconsideredutside the attorneghent privilege”) (citing City of Philadelphia v.

Westinghousé&lec. Corp., 210F. Supp. 483E.D. Pa.1962));seealsoLong v. Anderson Univ.,

204 F.R.D. 129, 1365.D.Ind. 2001)“In anyevent,the invocation of the attorneglentprivilege
to shield this documentfails . . . ‘for the obviousreasonthat withesses’statementsare not
confidential communicationandthereforeare, by their very nature,not within the ambit of the

attorneyelient privilege.”” (quotingDanielsv. HadleyMem'| Hosp., 68-.R.D.583, 586 D.D.C.

1975)). Moreover, the UniversityandthusCBM asthe University’s attorney,alsohadseparate
statutoryconfidentialityobligationsto the students under tRamily EducationaRightsProtection

PrivacyAct (“FERPA”"). Thesdactsalonearenot enougho giveriseto anobjectivelyreasonable
belief of implied representatiorgspeciallyin light of CBM’s cleardisclaimingof representation

andthe Plaintiffs’ other attorneys.SeeEllis, 2005U.S. Dist. LEXIS 25705,at *12-13 (quoting
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EssexChem. Corp., 993F. Supp.At 253) (explainingthat the belief must be“objectively

reasonablainder theotality of the circumstancesyhich includes consideration of the intewft
theallegedclientandattorneyandpaymentarrangements.”).

Theexistenceof anattorrey-clientrelationshigs a conditiorprecedento a finding oflegal
malpractice. The conduct of thearties,surroundingcircumstancesandstatementsnadeby the
lawyersdemonstratéhattherewasnotan objectivelyreasonabléasisfor OestreicheandGreen
to believethatthe CBM Defendantsveretheir attorneys orepresentinghemin theproceedings.
Plaintiffs’ subjectiveafterthefact beliefscannotalterthis finding. Becausehereis no express?
or implied attorneyelient relationshipbetweenCBM and Plaintiffs, Plaintiffs legal malpractice
claimfails asamatterof law andCBM'’s Motion for SummaryJudgmenis grantedasto Plaintiffs’
CountEighteen.

B. Becausethere is no fiduciary relationship betweenPlaintiffs and CBM,
Plaintiffs’ claim for breach of constructive trust/fiduciary duty fails as a
matter of law.

In orderfor Plaintiffs to prevailon CountSevenof theComplaint,they must showhatthe
CBM Defendant®wedafiduciary dutyto Plaintiffs. In CountSeven Plaintiffs allegethatthey:

entrustedRutgersandthe CBM Attorneyswith valuableassetsi.e.,
his cause®f actionarisingfrom the misconduct o#Villiam Powers
. . . Rutgersandthe CBM Attorneyshada fiduciary dutyto either

fulfill plaintiffs’ trust by attaining financid, equitable and
administrativeemediedor him orto advisehim of theirinability to

12 The Court also easily finds that CBM Defendants did not havan expressattorneyelient
relationshipwith Plaintiffs. Plaintiffs admit that “there was no written confirmation of the
existenceof a professional relationshipDkt. No. 202-3,at 20. Plaintiffs did nothire,andcould
not fire, CBM. The Plaintiffs did nothave a formal written retaineragreemenbr any written
documentation ofCBM’s scope ofrepresentation.CBM did notexplicitly statethat the firm
representedestreichernor Greer—in fact, as explainedabove,CBM expresslydisclaimedthat
theyrepresentedlaintiffs on therecordin Plaintiffs’ presencaluring thedismissalproceedings.
In addition, Oestreicheand Greendid notreceiveany bills for legal services,and ndther one
madeanydirectpaymentgo CBM for servicesRutgerspaid CBM's legalfees. Thus,thereis no
evidencesupportinganexpressattorneyelient relationshigbetweenCBM andPlaintiffs.
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acceptthetrust dueto their conflict of interest. . . . [and]Plaintiff

relied uponRutgersandthe CBM Attorneysfrom late 1994 onward

andthereforefailed to seekor obtaincompetentadviceregarding

whatcause®f actionhe might haveavailableto him until afterthe

June 199&ettlement.
Dkt. No. 1, Compl.911190-96.

In orderto establishaclaimfor breachof constructiverust/fiduciaryduty, aplaintiff must

show theexistenceof a fiduciary relationship. “A fiduciary relationshiparisesbetweentwo
personsvhenonepersonis under a dutyo actfor or give advicefor the benefitof another on

matterswithin the scope ofheir relationship.” Senftv. Fireman’s Fundins. Co.,No. 14-07805,

2015U.S.Dist. LEXIS 61870,at*9 (D.N.J.May 12, 2015) (quoting.G.v. MacDonel| 696 A.2d

697, 704(N.J.1997)). “The essencef a fiduciaryrelationshipis that oneparty placestrustand
confidencein anotherwho is in a dominant or superior positionfd. “A violation of thattrust
constitutesabreachof theduty.” Id. Absent a finding of &duciaryrelationshiphoweverthere
would be ndoreach.

Here,theundisputedactsdemonsiatethattherewasnoexpresrimplied attorneyelient
relationship betweenPlaintiffs and CBM. SeePart lll.LA, supra. Thus, an attorneyelient
relationshipdid notimposea fiduciary duty upoif€BM Defendantgo Plaintiffs. Plaintiffs must
showthat a fiduciary relationshipexistedbetweenPlaintiffs and the CBM Defendantsn some
otherway.

In New Jersey,Petrillo v. Bachenbergs the “leading authority on thesubject” of an

attorney’sdutyto a nonelient. DeAngelisv. Rose, 32MN.J. Super. 263, 276 (Apiv. 1999);

seealsoPetrillo, 139N.J.at472. TheNew JerseySupreme Coudefinedthe scop®f alawyer’s
dutyto non<lientsasfollows:

Attorneysmayowe a dutyof careto non-<clientswhenthe attorneys
know, or should knowthat non<clientswill rely on the attorney’s
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representationgnd the nonelients are not too remotefrom the
attorneyso beentitledto protection. . [A] lawyer’'sduty mayrun
to third partieswhoforeseeablyely on thelawyer’sopinion or other
legalservices.
Petrillo, 139N.J.at483-84. Thus, the focusthe non<lient’s relianceon theattorney’swork or
representations.

For thereasonsetforth above therearenofactsto support the finding tha€BM should
have knownthat Greenor Oestreichewould rely onthemfor legal adviceor that suchreliance
was foreseeable.CBM expresslyinformed Oestreicherand Green,on more than one occasion
during thedismissaproceedingsthatCBM did notrepresenthem. Theyalsorepeatedlyeferred
to themselvessattorneydor theUniversity. CBM neverretractedhosestatementsOestreicher
andGreendid notseekegaladvicefrom theCBM Defendantsegardinganypotentialclaimsthey
may haveagainstPowers. Oestreicheand Greenboth consultedavith otherattarneysduring the
hearings.Oestreicheconsultedvith hisfather,JuliusOestreicherEsq.,andwith Alman, Green’s
attorney. Greenwas representedy Alman before, during, and after the dismissalhearings.
Plaintiffs’ relianceonlegaladvicefrom other attorneysnsteadof CBM, makesPlaintiffs’ alleged
relianceon CBM'’s counsebbjectivelyunreasonable.

In order to be entitled to protection, a nomilient must not be‘too remotefrom the

attorney[].” O’'Dowd, 2014N.J. Super. UnpubEXIS 2595,at*18-19 (App.Div. Oct. 31, 2014)

(quotingPetrillo v. Bachenbergl139N.J.472, 484 (1995))BancoPopularN. Am. v. Gandi, 184

N.J.161, 180 (2005)[A]ttorneys mayowe a duty o€areto non-clientswhenthe attorneys know,
or should knowthat non<clients will rely on theattorneys[’]representationandthe nonelients
arenot tooremotefrom the attorneyso beentitledto protection.”).

Here, Green'’s attorneyelient relationship with Attorney Alman, and Oestreicher’s

relationshipwith both Attorney Aman and Attorney JuliusOestreicher,demonstrateghat
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Plaintiffs’ relationshipwith CBM wastoo remoteto createan attorneyelient relationship. See
O’Dowd, 2014N.J. Super. UnpubLEXIS 2595,at*18-19 (App.Div. Oct. 31, 2014) (findinghat
the plaintiff did notneedto rely on thefirm for legal advicebecauséie had his own counselo
review documentsand monitor theprojectwhich createda “remoteness’and no dutyowedto
plaintiff).

Basedon thetotality of the circumstancesthereis no factual disputethat the CBM
Defendantsshould nothave known that Plaintiffs were relying on CBM for legal advice and
Oestreicherand Green’sreliancewas not foreseeablé® Under Petrillo, there are no facts to
support the conclusiatatthe CBM Defendant®weda duty ofcareto OestreicheandGreenas
non<clients. Plaintiffs fail to allegeany other grounds upowhich the CBM Defendantowed
Plaintiffs afiduciary duty. Accordingly, CBM’s Motion for SummaryJudgments grantedasto
Plaintiffs’ CountSevenfor breachof constructivarust/fiduciaryduty.

IV.  CONCLUSION

For the reasonsset forth above, Defendants’ Motions for Summary Judgmentare
GRANTED. This matteris thereforedismissedand thecases closed. An appropriaterderwill
follow.

/s Madeline Cox Arleo

HON. MADELINE COX ARLEO
UNITED STATES DISTRICT JUDGE

131n addition,Plaintiffs fail to identify whatlegal advice theywereactuallyrelying on CBM for.
In fact, Plaintiffs bothadmitthatthey did noseeklegaladvicefrom CBM regardingany potential
actionstheymayhave againsRutgers.
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