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Plaintiffs Joseph Cacciatore, Steven Bojekian, Janmes Hague
and Henry Sondej filed a six-count conplaint agai nst Defendants
County of Bergen, the Bergen County Sheriff’'s Ofice (“County”),
and Joseph Ciccone, Frank Bendetto and M chael Bradl ey
(“1'ndi vi dual Defendants”), in their individual and official

capacities as enployees of the Bergen County Sheriff’s Departnment

(collectively “Defendants”).! Plaintiffs claimthat Defendants

'Plaintiffs, however, have agreed to dism ss Count 2, which
al | eges deprivation of their liberty and property interest in
violation of 42 U S. C. § 1983, the part of Count 4, which alleges
a violation of the New Jersey’s Wage and Hour Act and Count 6
alleging intentional infliction of enotional distress. Four
counts of Plaintiffs conplaint remain alleging violations of: (1)
plaintiffs’ constitutional rights of free speech and associ ation
under the First and Fourteenth Amendnents, (2) plaintiffs’
enpl oynment rights under N.J.S. A 11:1-1 et. seq., N J.S A 40A 9-
1l et. seq., NJ.S. A 40A 14-1 et. seq., (3) Fair Labor Standards
Act, 29 U S.C. § 201, and (4) N.J.S. A 10:5-12 by discrimnating
against Plaintiff Sondej. Furthernore, as no further nention has
been made of Plaintiffs’ 8§ 1985 claim Plaintiffs have apparently
abandoned that claim D Angio v. Borough of Nescopeck, 34 F.
Supp. 2d 256 (M D. Pa. 1999) (plaintiff’'s failure to address
claimin opposition brief anbunted to waiver of that claim.
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retaliated against Plaintiffs when they refused to support
Ciccone’s political canpaign for sheriff violating plaintiffs’
Constitutional and statutory rights. Plaintiffs assert that
“failure to abide by the rules of political patronage resulted in
| oss of overtine, [dis]favored assignnents, transfers, and
constructive denotion in the formof failure to pronote.”
Plaintiffs’ Menorandum of Law (“Pls. Mem”) at 5.

|. FACTUAL BACKGROUND?

Def endant Ci ccone was el ected sheriff of the Bergen County
Sheriff’'s Ofice in Novenber 1998. He was sworn into office on
January 1, 1999 and left office on January 11, 2001. Defendant
Bradley is a Lieutenant of the Bergen County Sheriff’'s Ofice and
has been a Lieutenant since 1999. Defendant Bendetto al so was a
menber of the Bergen Sheriff’'s Ofice. He held the rank of
Captain during Ci ccone’s tenure and was appointed by G ccone to
the rank of deputy chief. Plaintiffs also were enpl oyees of the
Bergen County Sheriff’s Ofice during Cccone’s term Plaintiffs
all ege that they were pressured to purchase tickets for Ciccone’s
political fundraisers and faced retaliation for failing to conply

wi th Defendants’ demands.

Joseph Cacci atore

°Al'l facts have been construed in the light nost favorable
to Plaintiffs, the nonnoving party. Boyle v. Allegheny
Pennsyl vani a, 139 F.3d 386, 393 (3d GCr. 1998).

3
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Cacci atore has been in | aw enforcenent since 1982. (March
1, 2004, Cacciatore Dep., Ex. F, Stone Aff., 8:14-19). \Wen
C ccone becane sheriff, Cacciatore was a detective sergeant.

Soon after G ccone was hired, Cacciatore was approached to
purchase tickets for a G ccone fundraiser, which he purchased for
$300. (ld. at 22:1-24:12). Subsequently, Cacciatore clains that
he was forced to buy tickets on a nonthly basis. (ld. at 23:13-
24: 24) .

Cacci atore was transferred five tines between January 1999
and June 2000, at Bendetto's request (ld. at 12:19-23). He
clains that he was told directly by G ccone that if Cacciatore
wanted to go back to the detective' s bureau he had to support
Ciccone’s cause. Ciccone also informed himthat Cacciatore had
to go to G ccone’s functions and be a part of the team G ccone
further requested that Cacciatore go to Cccone’s office after
hours and inform hi mof what other people were doing. (ld. at
24:35-35:11). Cacciatore alleges that he was told by Janes
McLar non, Frank Bendetto, and an officer named Darrel that he had
to buy tickets. (ld. at 27:4-29:11). Cacciatore would receive
as many as 50 tickets for purchase. (ld. at 30:10-17).

Cacciatore clains that in |ate 2000 after he told Bendetto
t hat he would not buy anynore tickets, his car and his on-cal
pay were taken away from himand he was i medi ately transferred.

Bendetto allegedly told Cacciatore that “you will never learn.”
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(Id. at 30:18-31:17). After Cacciatore conplained to Bendetto
about having to sell tickets, Bendetto purportedly wote a letter
to Wayne Yahm stating that Cacciatore could not work overtine
unl ess he received Bendetto’s approval. (ld. at 48:18-49:22).
Cacci atore asserts that he also lost his differential pay for
having to work a different shift when he was transferred. (ld.
at 102: 22-103: 20).

Cacci atore conplained to the presidents of the Policeman’ s
Benevol ent Association (“PBA’) but was afraid to file a forma
grievance (ld. at 53:12-23). He wote two anonynous letters to
t he departnent of personnel voicing his conplaints (1d. at
58: 18- 21) .

St even Boj eki an

Boj eki an has been enpl oyed at the Bergen County Sheriff’s
O fice since August 1978. (March 8, 2004, Bojekian Dep., Ex. C
Stone Aff., 18:4-6). After he transferred frombeing a
correction officer to working in the sheriff’s office, he was
pronoted to sergeant. (ld. at 18:10-23).

When Ciccone becane sheriff, Bojekian was assigned to the
detective bureau and was responsi ble for the design and
construction of the new Bureau of Crimnal Identification (“BCl")
building. He was the primary liaison between the County of
Bergen, the construction managenent firmand the architects for

the project. (ld. at 19:20-20:5). Bojekian alleges that he was
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removed from his position supervising the construction project
after he made it clear to G ccone’s advisors that he was not
interested in attending a dinner for C ccone because Bojekian had
a policy not to attend fund raising events. (ld. at 37:19-38:3).
In addition, Bojekian believed that he was renoved fromhis
position because he refused to seek noney for Ci ccone’'s canpaign
fromvendors. (1d. at 88:20-89:7).

Boj eki an was assigned back in uniformto the court security
di vision. Bojekian clains that instead of rotating through al
the assignnents in the courthouse as other sergeants did, he was
assigned to the juvenile holding facility in the basenment of the
courthouse. (ld. at 22:11-21). Bendetto inforned Bojekian that
he was being transferred for the good of the conpany, and
Li eutenant Weist told Bojekian that “between you and ne, it’'s
about Bendetto. They called nme and told ne to put you in
juvenile.” (ld. at 39:3-10).

Boj ekian clains to have nade a report to the PBA. A
grievance was filed, but it was never acted upon. (ld. at 55:16-
64:4). Bojekian did not receive overtinme in the juvenile hol ding
facility as he had overseeing the construction project. He also
| ost his vehicle and all stipends that he had received in the
detective bureau. (1d. 27:19-28:20). Bojekian maintains that he
did not receive pronotions or transfers |ike others that

supported Ciccone (ld. at 40:12-44:24). Even though Bojeki an
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ranked nunber 3 on the civil service exam he was not pronpted to
Li eutenant. (l1d. at 119:24-129:5). Bojekian remained in the
juvenile holding facility until 72 hours after G ccone was
removed fromhis position as sheriff. (ld. at 23:2-23).

After Ciccone’ s departure, Bojekian was pronoted to the rank
of Lieutenant in 2001. (ld. at 18:10-23). In Novenber 2001,
Boj eki an was appointed to the position of deputy chief. He is
currently chief of the departnent, which he was pronoted to in
January 2002. (1d.)

Janes Hague

Hague began his career in |law enforcenent in 1988 as a
correction officer. (February 27, 2004, Hague Dep., Ex. K
Stone Aff., 9:5-10:23). Wen G ccone becanme sheriff, Hague was a
sheriff’'s officer assigned to the community policing unit. (ld.
11:2-18). He clains he was forced to hand out literature,
flyers, banners and magnets on behal f of Ci ccone. (ld. at 11:2-
12:21)

Hague all eges that G ccone personally called Hague into
Ciccone’s office and told Hague that an officer of his stature
was a role nodel officer and had to attend his functions, after
Hague did not purchase $250 tickets for a G ccone gathering.

(Id. at 21:2-23). When Hague al so refused to purchase tickets
from Chris Janiec, Janiec told himthat it was a m stake and that

“Hague woul d see when the transfer orders canme out.” (ld. at
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21:16-22:17). Ten days later, on June 10, 2000, Hague was
transferred to the court security division, which Hague perceived
as a “punishnment post.” (ld.) Hague contends that he al so was
renmoved fromthe DARE program the sheriff’s energency response
team the entire special operations group and from ot her
responsibilities.

Hague filed a grievance. (Stone Aff., Ex. N). Hague
conpl ai ned to PBA President Tony Fowl er, who stated that he had
been in touch with Lenny Kaiser to let the County Adm nistration
know what was going on at the sheriff’s department (February 27
2004, Hague Dep., Ex. K, Stone Aff., 36:20-37:5). Hague clains
that his overtine was reduced, that he did not receive honor
guard detail, which provided overtine and that he |ost stipends
for the special assignnments, which he was renoved from i ncl uding
DARE and t he energency response team

Henry Sondej

Sondej clains that shortly after G ccone took office, Sondej
was infornmed by Mchael Bradley that “it would be in [Sondej’ s]
best interest” to buy tickets to C ccone’s events. Sondej
further maintains that Bradley told himthat he would | ose his K-
9 dog and be transferred to the jail if he did not buy tickets
(May 25, 2004, Sondej Dep., Ex. M Stone Aff., 14:13-16:24).
Sondej said that at one point, Bradley tried to force himto buy

a whole table of tickets that were $150 each. (ld. at 19:5-25).
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Sondej stated he was also told to buy tickets from Bendetto once.
(Id. at 21:12-17). Sondej clained that according to Bradley, the
orders to purchase tickets were comng directly from G ccone.
(Id. at 36:7-37:6). Finally, Sondej explained to Bradley that he
coul d not buy any additional tickets. Sondej filed a grievance
argui ng that he was being forced to take conpensatory tinme off
i nstead of overtinme and nade verbal conplaints to PBA Presidents.
(Id. at 51:1-52:24; see also Ex. K, Wirth Aff.). He stated that
he was bei ng ski pped over on the overtine list. (ld. At 99:21-
100:18). Sondej clains that Bradley admtted that the reason his
overtinme was negatively affected was because Sondej “woul d not
buy or sell tickets and was not going along with the program”
(Id. at 105:10-106: 2).

Sondej al so asserted that Bradl ey nade racial and deneani ng
remarks to Sondej. Sondej conplained in witing that Bradley
created a hostile work environnent (ld. at 66:10-67:18).

1. MINICPAL LIABILITY

A plaintiff seeking to inpose liability on a municipality
under 8§ 1983 nust identify a nunicipal policy or customthat

caused plaintiff’s injury. Natale v. Canden County Correctional

Facility, 318 F.3d 575 (3d Cr. 2003). Locating a “policy”
ensures that a nmunicipality is held liable only for those
deprivations resulting from*®“decisions of its duly constituted

| egi sl ati ve body or of those officials whose acts may fairly be
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said to be those of the nmunicipality.” Board of County

Commi ssi oners of Bryan County v. Brown, 520 U S. 397, 403-404

(1997) (enphasis added). Simlarly, an act performed pursuant to
a “custont that has not been formally approved by an appropriate
deci sion maker may fairly subject a nunicipality to liability on
the theory that “the relevant practice is so wide spread as to
have the force of law.” |[d. (enphasis added).

There are three situations where acts of a governnent
enpl oyee may be deened to be the result of a policy or custom of
the governnental entity for whomthe enpl oyee works, thereby
rendering the entity liable under § 1983. Natale, 318 F. 3d at
584. The first is where “the appropriate officer or entity
promul gates a generally applicable statenent of policy and the
subsequent act conplained of is sinply an inplenentation of that

policy.” 1d. (citing Bryan County, 520 U.S. at 417). The

second occurs where “no rule has been announced as policy but
federal |aw has been violated by an act of the policynmaker
itself.” 1d. Lastly, a policy or custommay exist where “the
pol i cymaker has failed to act affirmatively at all, [though] the
need to take sone action to control the agents of the governnent
‘1s so obvious, and the inadequacy of existing practice so likely
to result in the violation of constitutional rights, that the

pol i cymaker can reasonably be said to have been deliberately

indifferent.”” 1d. at 417-18. Nei t her of these situations is

10
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present .

First, Plaintiffs point to no express policy or edict by the
County or any other Defendant to discrimnate or retaliate
agai nst enpl oyees who refuse to contribute to the sheriff’s
canpai gn. Second, Plaintiffs have failed to identify a
pol i cymaker, whose violative acts may render the County |iable.
In order to ascertain who is a policymaker, “a court nust

determ ne which official has final, unreviewable discretion to

make a deci sion or take action.” Kneipp v. Tedder, 95 F.3d 1199,

1212, 1213 (3d Cr. 1996). Plaintiffs put forth no evidence that
Ciccone is a policymaker for the County. Plaintiffs conclusory
statenent that “there can be no argunent but that G ccone was the
pol i cymaker for the County defendants” is insufficient.?

“The fact that a particular official, even a policymaking
of ficial-has discretion in the exercise of particular functions
does not, without nore, give rise to nmunicipal liability based on

an exercise of that discretion.” Penbauer v. City of G ncinnati,

475 U. S. 469, 481-82 (1986). The official also nust be

responsi bl e for establishing “final government policy” with

%Al t hough Def endants have the initial burden of proof,
Def endants may satisfy their burden by showing that there is an
absence of evidence to support Plaintiffs’ case. Thornton v.
Cty of Philadel phia, No. Cv.A 04-2536, 2005 W. 2716484, at *1
(E.D. Pa. 2005). After Defendants have net their burden,
Plaintiffs’ response, by affidavits or otherwi se as provided in
the rule, nust set forth specific facts showing that there is a
genui ne issue for trial. 1d.

11
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regard to the activity at issue before the nmunicipality can be
held liable. [1d. Plaintiffs rely solely on their statenent that
it is indisputable that C ccone is a policymaker for the County
to survive summary judgnment. Plaintiffs, therefore, nust assune
t hat because Ciccone is a sheriff in the County, who has sone

pol i cymaki ng authority, any policies that he creates in the
sheriff’s office are considered County policy. This conclusion

is msguided. See MMIllan v. Monroe County Al abama, 520 U. S.

781 (1997) (holding that sheriff was policymaker for the State of

Al abama, not for the county); cf. Penbaur v. City of G ncinnati,

475 U. S. 469, 484 (1986) (recognizing that County Sheriff and
County Prosecutor could establish county policy regarding | aw
enforcenent practices).

Whet her an official has final policymaking authority is a
guestion of state law. Plaintiffs allege that C ccone, with the
assi stance and cooperation of Defendants Benedetto and Bradl ey,
instituted a policy of “extorting noney fromplaintiffs for
Ciccone’s political causes and activities under threat of
transfer, denotion, |oss of overtine and assignnents.” Conpl ai nt
(“Conpl.”) 9 25. It is clear under New Jersey |law that the
Sheriff has the authority to nmake enpl oynent decisions in his
office, including hiring, firing and pronoti ng enpl oyees.

N. J.S. A 40A: 9-117 (sheriff “shall select and enploy the

necessary deputies, chief clerks and other personnel”); see al so

12
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Prunetti v. Mercer County Bd. of Chosen Freehol ders, 350 N.J.

Super 72 (2002) (recogni zing sheriff’s authority to hire, fire or
di sci pline enployees). The Sheriff’s power pertaining to
enpl oyees, however, is not beyond review.

In In re Burlington County Board of Chosen Freehol ders, 188

N.J. Super. 343, 352 (1983), the court ruled in favor of the
County Board of Freehol ders who argued that in situations
involving “their enployees, paid with their nonies,” the Board
has the power to investigate the sheriff involving allegations of
t he m smanagenent and abuse of personnel. The sheriff was
accused of using his officers for private purposes,

di scrimnating agai nst his enpl oyees and suspendi ng enpl oyees

w t hout cause, anongst other things. The court stated that it is
“entirely clear that the Legislature controls the duties of the
sheriff and the activities of his office.” 1d. at 348. The
court further held that the sheriff acts as the “agent” of the
county in hiring his personnel, and that although N J.S. A 40A: 9-
117 gives himthe authority to select and enploy all personnel,

t heir conpensation nust be recommended by the sheriff to the
board of freeholders. 1d. at 350; see also May 18, 2004, Ciccone
Dep., Ex. J, Stone Aff., 9:17-19 (“County personnel would be

advi sed of any pronotion or any assignnent that had a financi al
change status”).

Al t hough the Defendants argue throughout their briefs that

13
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Plaintiffs’ base salary did not change (see e.g. G ccone

Menor andum of Law (“C ccone Mem™”) at 7), Plaintiffs maintain
that Defendants effectively have decreased Plaintiffs
conpensation by transferring theminto positions where they do
not receive overtine, refusing to offer overtime and forcing them
to take conpensatory tine in lieu of overtinme because Plaintiffs
refused to provide canpaign contributions. The Court finds that
the Sheriff’s enpl oynent decisions regarding these matters are
not “final and unreviewable” to make hima policynmaker for the
County.

Lastly, Plaintiffs fail to establish that the County acted
with deliberate indifference. Unlike the Natale case (318 F. 3d
at 575), there is insufficient evidence to show that the County
Def endants turned a “blind eye to obviously inadequate
practices.” See also Pls. Mem at 5. Again, Plaintiffs nmake a
bare assertion that there is sufficient proof of “a history and
custom. . . during nunerous prior adm nistrations of demandi ng
political patronage from nenbers of the Sheriff’s departnent.”
Id. Yet, Plaintiffs do not contend that they were al so
transferred and denied overtinme for not contributing to political
canpaigns prior to Ciccone’ s tenure.

The only evidence the Court could find to even renotely
suggest that the County Defendants shoul d have been aware of

Def endants’ conduct is Bojekian’s claimthat he “ran into Pat

14
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Schuber, the County Executive, who purportedly stated “we know
what is going on” and Hague's claimthat PBA President Tony

Fow er told himthat he had been in touch with Lenny Kai ser, also
enpl oyed by the county executive office, to tell himwhat was
going on with the sheriff’s departnent. (March 12, 2004,

Boj eki an Dep., Ex. E., Stone Aff., 39:21-40:8; February 27, 2004,
Hague Dep., Ex. K, Stone Aff, 36:20-37:5). This evidence is
insufficient to show that the County knew or should have known
that Ci ccone allegedly was requiring officers to contribute to
hi s canpai gn or suffer enpl oyment repercussions.*

Plaintiffs have not provided any state case |l aw i n support
of its position that the nunicipality is liable for its state
clains. Plaintiffs’ nmunicipal liability argunent relies solely
on § 1983 case law. Therefore, the Court finds that the County
Def endants cannot be held liable for the state |aw clai ns under

Plaintiffs' asserted theories. See Roskos v. Sugarl oaf Townshi p,

295 F. Supp. 2d 480 (M D. Penn. 2003).

[11. PLAINTIFES CLAI M5 AGAI NST | NDI VI DUAL DEFENDANTS

A 8§ 1983 Claim

In order to establish a 8§ 1983 claim a plaintiff “nust

“The Court further finds that it would serve a great
injustice for the County to be found liable for an act that its
Prosecutor, along with the Attorney Ceneral, investigated and
prosecuted. Instead of showing that the County was deliberately
indifferent, it shows that the County will not tolerate the
sheriff’s all eged m sconduct.

15
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denonstrate a violation of a right secured by the Constitution
and the laws of the United States [and] that the alleged
deprivation was commtted by a person acting under color of state
law.” Kneipp, 95 F.3d at 1204. Plaintiffs claimthat Defendants
violated their First and Fourteenth Amendnent rights to “free
speech and association.” Conpl. § 28. 1In order to establish a
prima facie case of a First Anmendnment violation a plaintiff nust
prove: (1) that the conduct was “constitutionally-protected”; and
2) that the conduct was a “substantial factor” or a “notivating
factor” in the allegedly adverse enpl oynent decision. M.

Healthy City School District Bd. of Educ. V. Doyle, 429 U S. 274,

287 (1977).

The case | aw supports Plaintiffs’ contention that the speech
and political association at issue here-refusing to purchase
tickets and to support Ciccone’ s political canpaignh-are

constitutionally protected. Sykes v. McDowel|l, 786 F.2d 1098,

1104 (11th G r. 1986)(ruling that deputy engaged in protected

speech by refusing to support the sheriff); see also Brown v.

Reardon, 770 F.2d 896, 903 (10th Cr. 1985) (suggesting that
plaintiffs could prove that deciding not to buy tickets to a

fundrai ser could be protected speech); Mtto v. Gty of Union

Cty, No. Gv. A 95-5678, 1997 W. 816509, at *13 (D.N.J. August
27, 1997) (sane).

The Court also finds that Plaintiffs have created a materi al

16
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i ssue of genuine fact regardi ng whether a “notivating or
substantial factor” in Defendants’ decisions to transfer, refuse
to pronote, or deny overtine was their failure to purchase
tickets or contribute to G ccone’s canpaign fund. Brown, 770
F.2d at 896. Bojekian testified that he was renoved fromthe
construction project after stating that he would not purchase
tickets to Ciccone’ s canpaign fund. See supra 5-6. Both
Cacci atore and Hague claimthat they were transferred after
refusing to purchase tickets. supra 4,8. Simlarly, Sondej
clainms that he was denied overtine and forced to take
conpensatory time in lieu of overtinme after he ceased purchasing
tickets. supra 9.

B. Fair Labor Standards Act

At this juncture of the case, the Court is not convinced
that the evidence provided precludes relief under the Fair Labor
St andards Act (“FLSA’). Therefore, the Court refuses to grant
summary judgnent on Plaintiffs’ FLSA claim

C. Law Against Discrimnation

The Law Against Discrimnation (“LAD') prohibits
di scrimnation “because of race, creed, color, national origin,
ancestry, age, sex, affectional or sexual orientation, narital
status, famlial status, liability for service in the Arned

Forces of the United States or Nationality.” Taylor v. Metzger,

152 N. J. 490 (1998) (citing N.J.S. A 10:5-3). In assessing

17
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discrimnation clains under the LAD, the court enploys a three-
step, burden shifting anal ysis devel oped under the federal anti-
di scrimnation | aws:

(1) the plaintiff nust conme forward with sufficient
evidence to constitute a prima facie case of

di scrim nation;

(2) the defendant then nust show a |l egitimte non-

di scrimnatory reason for its decision; and

(3) the plaintiff nust then be given the opportunity to
show t hat defendant’s stated reason was nerely a
pretext or discrimnatory in its application.

Mandel v. UBS/ Pai neWebber, Inc., 373 N.J. Super. 55, 69 (App.

Div. 2004) (citing N.J.S. A 10:5-1, et seq.). In the absence of
direct evidence of discrimnation the court follows the MDonel
Dougl as structure, which requires a plaintiff to prove that (1)
she is a menber of a protected class, (2) she was qualified for
the job and (3) she was negatively affected by the defendant’s
enpl oynment deci sions and (4) she was treated | ess favorably than
enpl oyees not within the protected class. Sondej is a nmenber of
a protected class and clainms that he was treated differently from
his counterparts by being skipped over on overtinme |ist, not
receiving overtine he had worked for and being required to take
conpensatory tinme instead of overtinme. (May 25, 2004, Sondej
Dep., Ex. M Stone Aff., 66:10, 99:21, 105:10-106:2).

In reviewing a claimfor hostile work environment, the Court
considers the totality of the circunstances. Lehnmann, 132 N.J.
587, 607 (1993). Conduct nust be “sufficiently severe or

pervasive to alter the conditions of the victinms enpl oynent and
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create an abusive working environnent.” |d. at 608. In general,
a “hostile work environnent discrimnation claimcannot be
established by epithets or coments which are ‘nerely
offensive.”” Mandel, 373 N. J. Super. at 73. “Discourtesy or
rudeness should not be confused with racial [or ethnic]
harassnent,” and a “lack of racial [or ethnic] sensitivity does
not al one, amount to actionable harassnent.” 1d. Therefore,
si npl e teasing, offhand cormments and isolated incidents (unless
extrenely serious) will not amobunt to discrimnatory changes in
the “terns and conditions of enploynent.” I1d.

Neverthel ess, a single utterance of an epithet can, under
certain circunstances, create a hostile work environnent.
Taylor, 152 N.J. at 501. |In Taylor, the New Jersey Suprene Court
precl uded summary judgnent where a material issue of fact existed
as to whether a single racial epithet uttered by a sheriff was
sufficiently severe to have created a hostile work environnent.
The Court held that the severity of the remark was exacerbated by
the fact that the comment was stated by a supervisor or superior
officer. The Court noted that a supervisor has a unique role in
shaping the work environnment. Part of a supervisor’s
responsibilities is the “duty to prevent, avoid, and rectify
i nvidi ous harassnent” in the workplace. 1d. at 503. Here,
Sondej’s letters of Septenber 13, 2000 and COctober 4, 2000 are

sufficient evidence to create a material issue of fact regarding

19



Case 2:02-cv-01404-WGB-MCA Document 31  Filed 12/30/2005 Page 20 of 26

whet her Defendant Bradl ey, Sondej’s supervisor, created a hostile
wor k environment by calling himnames |ike “pol ak,” “turnkey” and
“greenhorn”. (Wirth Aff., Ex. K-L; see also May 25, 2004, Sondej
Dep., Ex. M Stone Aff.,156:13-21). Therefore, sumary judgnent
on Plaintiffs’ LAD claimis denied.

V. |1 NDI VI DUAL DEFENDANTS DEFENSES

A Qualified Imunity Defense

Def endants Ci ccone, Bradley and Bendetto claimthat they
cannot be held liable for violating any | aw because they are
entitled to qualified imunity. “[Qovernnment officials
perform ng discretionary functions generally are shielded from
l[tability for civil damages insofar as their conduct does not
violate clearly established statutory or constitutional rights of
whi ch a reasonabl e person woul d have known.” Harl ow v.
Fitzgerald, 457 U S. 800, 818 (1982). A factfinder could
conclude that a reasonable officer in the positions of C ccone,
Bradl ey or Benedetto woul d have been aware that their conduct
could violate a person’s Constitutional and statutory rights.
See Motto, 1997 WL 816509 (D.N.J. August 27, 1997). G ccone
admts that he was charged with demanding political contributions
from governnental enployees. (May 24, 2004, C ccone Dep., Ex. |
Stone Aff., 33:19-25). He further testified in his deposition
that both Frank Bendetto and M chael Bradl ey were anongst the

group of individuals under his command that were responsible for
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the m sconduct. [|d. 34:7-10.°

B. Exhaustion of Renedies

Def endant G ccone (adopting the County Defendants’
argunents) argues that Plaintiffs’ overtinme and conpensatory tine
clainms should be dism ssed because Plaintiffs’ failed to exhaust
the renedi es required under the Collective Bargai ni ng Agreenent
(“CBA"). Giccone Mem at 15. Although the Court rejects
Plaintiffs’ argunments that they are not parties to the CBA
agreenent and that adm nistrative channels provided by the CBA
are inadequate, the Court finds that 8 1983 and the FLSA do not
require Plaintiffs to exhaust their renedi es under the CBA
Plaintiffs state | aw cl ai ms, however, require Plaintiffs to
exhaust their renmedies.

1. § 1983

To exhaust their renmedies under the CBA, Plaintiffs would be
required to submt to arbitration. Plaintiffs argue-and
Def endants concede-that it is the “law of this Crcuit that the
ef fectiveness of Section 1983 would be diluted if plaintiffs were
required to resolve such clains by binding arbitration.” Pls.

Mem at 25 (citing Hochman v. Board of Educ. of Newark, 534 F.2d

*There also is additional proof that both Bendetto and
Bradl ey were supervisor’s of certain departnments in the Sheriff’s
departnment and had the authority to cause transfers and nake
deci sions under Ciccone’'s tenure. See e.qg.,April 16, 2004,
Janiec Dep., Ex. C, Wirth Aff., 83:1-3(“he, [Benedetto], was
really in charge —everybody reported to himin one way, shape or
form he oversaw everything”).
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1094 (3d Cr. 1976; Tripp v. Renai ssance Advantage Charter Sch.

2003 U.S. Dist. LEXIS 19834, 31-32 (D. Pa., 2003)); see Ciccone
Reply Menorandum (“Ci ccone Reply Mem ”) at 10(relying on County
Def endants’ Reply Menorandum (“Cty Def. Reply Mem”) at 19).
Therefore, Plaintiffs were not required to first exhaust their
remedi es before pursuing their 8 1983 action.
2. Fair Labor Standards Act

The rule to determ ne whether a plaintiff is required to
exhaust renedies set forth in a CBA before bringing the claimin
federal court is well established. |If the claimis based on
rights arising fromthe CBA, the plaintiff is required to exhaust

remedi es created by the agreenent. Collins v. Lobdell, 188 F. 3d

1124 (9th GCr. 1999)(citing Barrentine v. Arkansas-Best Freight

Sys., Inc., 450 U.S. 728 (1981). |If the claimarises from
statutory rights, the plaintiff is not required to exhaust

agreenent renedies. Barrantine, 450 U S. at 737, because

statutory rights under the FLSA are “guarantees to individual
wor kers that may not be waived through collective bargaining.”

Local 246 Util. Workers Union v. Southern Cal. Edison Co., 83

F.3d 292, 297 (9th Cr. 1996).

Mor eover, FLSA rights, which have been congressionally
granted, take precedence over conflicting provisions in a
col | ectively bargai ned conpensati on arrangenent. Barrentine, 450

U S at 741-41. Consequently, exhaustion of renedies outlined in
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a CBA is not required even where a cl aimbased on statutory
rights also presents a clai munder the agreement. Collins, 188
F.3d at 1128.

Plaintiffs claimthat Defendants viol ated the FLSA by
denying Plaintiffs overtine, requiring themto work overtine
W t hout conpensation and forcing themto take conpensatory tinme
off inlieu of overtine paynments.® Conpl. at ¥ 39. Under the
FLSA, covered enpl oyers may not enpl oy any enpl oyee “for a
wor kweek | onger than forty hours unl ess such enpl oyee receives
conpensation for his enploynent . . . at a rate not |ess than one
and one-half tinmes the regular rate at which he is enployed.” 29
US C 8§ 207(a)(1). As Plaintiffs have shown that a genuine
issue of material fact exists at least wwth regards to Defendants
forcing Plaintiffs to work overtinme w thout pay, Plaintiffs’ FLSA
clains are properly before the Court, and Plaintiffs were not

required to exhaust the renmedi es provided by the CBA

®f the Plaintiffs had argued that they sought to enforce
provi sions 10.8 and 10.13 of the CBA requiring that overtine be
of fered without favoritismand based on a seniority list,
Plaintiffs would have been required to exhaust their renedies
under the CBA. A claimbased on these two provisions is
contractual in nature, and no simlar statutory right exists
under the FLSA. The FLSA does, however, prohibit an enpl oyer
fromdischarging “or in any other manner discrimnat[ing]”
agai nst an enpl oyee who has filed a conplaint or proceeding
pursuant to her rights under the FLSA. 29 U S.C. § 2615(a)(3).
Plaintiffs do not contend that they were discrimnated agai nst by
bringing this suit. Furthernore, as discussed above, Plaintiffs’
clainms that they were discrimnated against for exercising their
First Amendnent rights are nore appropriately brought under 8§
1983 and not the FLSA.
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3. State Law C ains

Plaintiffs do not contend that their state law clains are
excepted fromthe general rule requiring the exhaustion of
remedies. Pls. Mem at 24-25. Plaintiff clains that Defendants’
al | eged conduct constitutes violations of their enploynent rights
under N.J.S. A 11:1-1 et. seqg., N.J.S.A 40A:9-1 et. seq., and
N.J.S. A 40A 14-1 et. seq. Plaintiffs do not suggests that these
statutes contain particular provisions regardi ng conpensatory
time and overtinme. Unlike the FLSA, Plaintiffs’ rights do not
i ndependently arise fromthese statutes, but is based on the
agreenent set forth in the CBA. Plaintiffs state |aw cl ai ns,
therefore, are dismssed for failure to exhaust the renedies
outlined in the CBA

C. Failure to Prove Damages

Plaintiffs seek conpensatory damages, punitive damages and
damages for enotional distress. Plaintiffs are entitled to
conpensatory damages that are proper to conpensate Plaintiffs for
injuries sustained as a direct result of Defendants’ conduct.
Plaintiffs have provided sufficient evidence that Defendants’
al | eged conduct resulted in a |loss of pay through stipends, on
call pay, use of county vehicles and differential ranks.

Plaintiffs also may receive punitive damages if they can
show t hat Defendants’ conduct is “notivated by evil notive or

intent, or that it involves reckless or callous indifference to
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others’ federally protected rights.” Perez v. Cucci, 725 F. Supp.

209 (D.N. J. 1989) (citing Basista v. Wir, 340 F.2d 74, 87-88 (3d

Cir. 1965). There is anple evidence here to show that

Def endants’ all eged conduct could be consi dered reckl ess or
callous. Therefore, Plaintiffs have adequately nmade a cl aimfor
punitive damages.

Plaintiffs” clainms for damages for enotional distress,
however, are unsupported by the evidence. Although Plaintiffs
dropped their clains for intentional infliction of enotional
distress, Plaintiffs claimthat they, neverthel ess, have provided
“sufficient proof of both nonetary and enotional distress damages
to be permtted to proceed to trial.” Pls. Mem at 17. The
Court disagrees. Plaintiffs’ contentions of humliation and
physi cal distress, without nore, are insufficient to sustain a

claimfor enotional distress. Rocci v. MacDonal d-Cartier, 323

N.J. Super. 18, 25 (App. Div. 1999) (plaintiff’s testinony that
she was “upset” and “enbarass[ed]” was inadequate to support a

claimfor enotional distress); see also Buckley v. Trenton, 11

N. J. 255, 366-67(1988) (damages for enotional distress nust be “so
severe that no reasonable man coul d be expected to endure it”).

V. CONCLUSI ON

For the reasons stated in this Opinion, this Court grants
the notion for summary judgnment of Bergen County and the Bergen

County Sheriff’s Departnment on all counts. The Count grants the
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nmotion for summary judgnment of Defendants Ciccone, Bendetto and
Bradl ey on Count Three (Violation of Plaintiffs Enploynent
Rights under N.J.S. A 11:1-1, N.J.S.A 40A 9-1 and N.J.S A

40A: 14-1) and denies the notion for sunmmary judgnment for

Def endants Ci ccone, Bendetto and Bradl ey on Count One (Violation
of First and Fourteenth Amendnent Rights, 42 U S.C. § 1983),
Count Four (Violation of Fair Labor Standards Act) and Count Five
(Violation of the New Jersey Law Against Discrimnation). All

ot her counts have been dism ssed voluntarily by Plaintiffs.

An appropriate Order acconpanies this Qpinion.

/s/ WIliam G Bassl er
W LLI AM G BASSLER, U.S.S.D.J.

Dat ed: Decenber 29, 2005
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