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NOT FOR PUBLI CATI ON

UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF NEW JERSEY

KELVI N McLEAN,
) GCvil Action
Pl aintiff, : 06-4132 (WM

v. : OPI1 NI ON
BALI N BAI DWAN, Esq. Et al,

Def endant s.

APPEARANCES:

KEVIN McLEAN, Plaintiff pro se
#30066

Passai ¢ County Jail

Pat erson, NJ 07501

WLLIAMJ. MARTINI, United States District Judge

Plaintiff KELVIN McLEAN' (hereinafter “Plaintiff”) currently
confined at Passaic County Jail, Paterson, New Jersey, seeks to

bring this 42 U S C 8§ 1983 action in forna pauperis wthout

prepaynent of fees pursuant to 28 U S C § 1915. Plaintiff
submtted his affidavit of indigence and institutional account

statenment pursuant to 28 U . S.C. 8§ 1915(a) (1998). Plaintiff also

1

Since Plaintiff’s Conplaint is hand-witten, and Plaintiff’s
penmanshi p i s not easy to conprehend, transcriptions of Plaintiff’s
name and the names of defendants in this action nmay contain m nor
spelling errors.
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submtted for filing his conplaint (hereinafter “Conplaint”).
Plaintiff’s Conpl aint names the follow ng parties as defendants in
this action: Balin Bai dwan, Esqg., Assistant Deputy Public Def ender;
John B. Dwyer, Esq., Deputy Public Defender; D. Al britton-Dundick,
Esq., Team Leader, O fice of the Prosecutor; and Walter R Dewey,
Jr., Esq., Assistant Prosecutor. See Conpl. 88 4, 6. Plaintiff
asserts that: (a) Defendant Baidwan violated Plaintiff’s Sixth
Amendnent constitutional rights by failing to file a tinely notion
to suppress certain evidence and by failing to properly investigate
ot her evidence, see id. 88 4(b) and 6(1); (b) Defendant Dwyer
violated Plaintiff’s Sixth Anmendnent constitutional rights by
responding to Plaintiff’s allegations against Defendant Baidwan
with a statenent that Plaintiff’s allegations agai nst Bai dwan were
w thout nmerit and appeared to be based on Plaintiff’s racial bias
agai nst Baidwan, see id. 88 4(c)and 6(2); (c) Defendant Dewey
violated Plaintiff’s Fourth, Sixth, and Fourteenth Amendnents
constitutional rights by “admtting a forensic |aboratory
certificate . . . in front [Plaintiff’s] Gand Jury [and, thus,
causing Plaintiff’'s] indictnent,” see id. 88 6(3) and p. 8; and (d)
Def endant Al britton-Dundick violated Plaintiff’s Fourth, Sixth, and
Fourteenth Amendnents constitutional rights by being involved in
t he sane actions as Defendant Dewey. See id. 88 6(4) and p. 9.
Plaintiff nowseeks “relief of indictnent [and] dism ss[al] of

all charges,” plus conpensatory and punitive damages. See id. 8§ 7.
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DI SCUSSI ON

A.  Standard of Review

In 1996, Congress enacted the Prison Litigation Reform Act
(“PLRA”), Title VIl of the Omi bus Consolidated Rescissions and
Appropriations Act of 1996, Pub. L. No. 104-134, 110 Stat. 1321
(April 26, 1996). Congress’s purpose in enacting the PLRA was
“primarily to curtail clainms brought by prisoners under 42 U S. C
8§ 1983 and the Federal Tort Clains Act . . . many of which are

routinely dismssed as legally frivolous.” Santana v. United

States, 98 F.3d 752, 755 (3d Cr. 1996). A crucial part of the
congressional plan for curtailing neritless prisoner suits is the
requi renent, enbodied in 28 U S. C. 88 1915(e)(2)(B) and 1915A(Db),
that a court nust dismss, at the earliest practicable tine, any
prisoner actions that are frivolous or nmalicious, fail to state a
claim or seek nonetary relief fromimune defendants. However, in
determ ning the sufficiency of a conplaint, the Court mnust be
m ndful to construe it liberally in favor of the plaintiff. See

Hai nes v. Kerner, 404 U. S. 519 (1972); United States v. Day, 969

F.2d 39, 42 (3d Gr. 1992). The Court should “accept as true al
of the allegations in the conplaint and reasonabl e i nferences t hat
can be drawn therefrom and view themin the |ight nost favorable

to the plaintiff.” Mrse v. Lower Merion School Dist., 132 F. 3d

902, 906 (3d Gr. 1997). The Court need not, however, |lend credit

to a pro se plaintiff’s “bald assertions” or “legal conclusions.”
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Id. Thus, “[a] pro se conplaint may be dismssed for failure to
state a claimonly if it appears ‘beyond doubt that the plaintiff
can prove no set of facts in support of his claim which would

entitle himto relief.”” M | house v. Carlson, 652 F.2d 371, 373

(3d Cr. 1981) (quoting Haines v. Kerner, 404 U S 519, 520

(1972)).

B. Col or of Law Requirenent

Plaintiff’s clai ns agai nst Def endant Bai dwan and Dwyer are not
vi abl e under § 1983 since these clains fail to neet the col or of
| aw requirenent.

To recover against a defendant under 42 U S.C. § 1983, a
plaintiff nmust establish that the defendant acted under “col or of
[state] law’ to deprive him of a right secured by the federa

Constitution or laws.? See Gonan v. Twp. of Manal apan, 47 F. 3d

628, 633 (3d Cir. 1995). Section 1983 does not create substantive

rights; rather, it provides an avenue of recovery for the

2
Section 1983 provides in relevant part that:

Every person who, under col or of any statute, ordinance,
regul ation, custom or wusage, or any State . . .
subj ects, or causes to be subjected, any citizen of the
United States . . . to the deprivation of any rights,
privileges, or immnities secured by the Constitution and
| aws, shall be liable to the party injured in an action
at law, suit in equity, or other proper proceeding for
redress.
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deprivation of established federal constitutional and statutory

rights. See Kneipp v. Tedder, 95 F.3d 1199, 1204 (3d G r. 1996);

G oman, 47 F.3d at 633.

“The color of state law. . . is a threshold issue; there is
no liability under [Section] 1983 for those not acting under col or
of law.” 1d. at 638. The color of state |law elenent in a section
1983 action requires that “the conduct allegedly causing the
deprivation of [the plaintiff's rights] be fairly attributable to

the State.” Lugar v. Ednmonson G| Co., 457 U. S. 922, 937 (1982).

For the conduct to be “fairly attributable” to the State, (1) the
deprivation nust be caused by (a) the exercise of sone right or
privilege created by the State or (b) by a rule of conduct inposed
by it or by a person for whomthe State is responsible, and (2) the
def endant nust be a person who nay fairly be said to be a state
actor, either because the person (a) is a state official, (b) acted
together with or has obtained significant aid fromstate officials,
or (c) perfornmed conduct otherw se chargeable to the State. See id.
at 936- 39.

The United States Supreme Court has articulated several
i nstances where a private party's actions may be fairly attributed
to state action, including when: (1) it results fromthe State's
exercise of “coercive power”; (2) the State provides significant
encour agenent, either overt or covert; (3) a private actor operates

as a wllful participant in joint activity with the State or its
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agents; (4) a nomnally private entity is controlled by an agency
of the State; (5) a private entity has been delegated a public
function by the State; or (6) the private entity is entwined with
governnental policies, or the governnment is entwined in its

managenent or control. See Brentwood Acad. v. Tenn. Secondary Sch.

Ath. Ass'n, 531 U S 288, 296 (2001) (internal quotations and

citations omtted). The Court, in deciding whether a particular
action or course of action by a private party is governnental in
character, must examne: (1) the extent to which the actor relies
on governnental assistance and benefits; (2) whether the actor is
performng a traditional public function; and (3) whether the
injury caused is aggravated in a unique way by the incidents of

governmental authority. See Ednonson v. Leesville Concrete Co.

500 U.S. 614, 621 (1991).

It is well-settled that neither a privately retained counsel
nor a court-appointed public defender who perforns a |awer's
traditional function as counsel to a defendant in a crimnal
proceedi ng coul d be deened as acting under color of |law. See Pol k

County . Dodson, 454 U. S 312, 325 (1981). Wet her

court-appointed or privately retained, a defense attorney

represents only her client and not the state. See Johnson .

Kafrissen, 1995 U S. Dist. LEXIS 8072, at *2 (E.D. Pa. June 5,
1995). The only exception lies if a defense counsel conspires with

t he prosecution. However, for a conspiracy claim there nust be
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evidence of (1) an actual violation of a right protected under 8§
1983, and (2) actions taken in concert by defendants with the

specific intent to violate that right. See WIllianms v. Fedor, 69

F. Supp.2d 649, 665-66 (MD.Pa.), aff'd, 211 F.3d 1263 (3d Cir.
2000) (citing Kerr v. Lyford, 171 F. 3d 330, 340 (5th Gr. 1999));

see also Parkway Garage, Inc. v. City of Phila., 5 F.3d 685, 700

(3d Cr. 1993) (plaintiff nmust show that two or nore conspirators
reached an agreenent to deprive him or her of a constitutional

right under color of law); Kelley v. MWler, 149 F.3d 641, 648-49

(7th Gr. 1998) (an agreenent or an understanding to deprive the
plaintiff of constitutional rights nust exist).

Since Plaintiff’'s Conplaint is silent as to any conspiracy
between Defendants Baidwan and Dwyer and the prosecutors,
Plaintiff’s claims agai nst Defendants Bai dwan and Dwyer shoul d be
dismssed for failure to state a claimupon which relief may be

gr ant ed.

C. Absol ute I mmunity

Plaintiff’s clains against Defendants Dewey and Al britton-
Dundick are simlarly not viable wunder § 1983 in view of
prosecutorial immunity of these Defendants. |n determ ning whet her

a prosecutor is entitled to absolute inmmunity, the lawis clear:
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[ Alcts undertaken by a prosecutor in preparing for the
initiation of judicial proceedings or for trial, and
whi ch occur in the course of his role as an advocate for
the State, are entitled to the protections of absolute
i mmunity.

Kalina v. Fletcher, 522 U S. 118 (1997) (quoting Buckley V.

Fitzsi nmons, 509 U. S. 259, 273 (1993)). Only when a prosecutor

engages in activities which are distinct from his role as an
advocate for the State, absolute inmmunity is not available. 1d.
Conversely, “absolute prosecutorial immunity attaches when actions
are performed in a ‘quasi-judicial role,” such as participationin
court proceedi ngs and ot her conduct intinmately associated with the

judicial phases of litigation." Carter v. Gty of Philadel phia,

181 F.3d 339, 356 (3d Gir. 1999) (citing Guffre v. Bissell, 31

F.3d 1241, 1251 (3d Gr. 1994)). Thus, prosecutors are absolutely
imune from suit under 8§ 1983 for initiating and pursuing a

crimnal prosecution. See Inbler v. Pachtman, 424 U. S. 409, 430-31

(1976) .

Since, in the case at bar, the presentation of forensic report
to Plaintiff’s Grand Jury was an act performed by Defendants Dewey
and Al britton-Dundick intheir “quasi-judicial roles,” Petitioner’s
claims against these Defendants are barred by the Defendants’
absolute imunity and, therefore, should be dismssed for failure

to state a clai mupon which relief my be granted.
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D. Abst ention Doctrine

Moreover, even if Plaintiff’s clainms were not barred by the
color of law requirenent or by absolute immunity, Plaintiff’s
clainms are barred by the abstention doctrine.

The doctrine of abstention which has devel oped since Younger
v. Harris, 401 U.S. 37, "espouse[s] a strong federal policy against
federal -court interference with pending state judicial proceedi ngs

absent extraordinary circunstances.” M ddl esex County Ethics

Commttee v. Garden State Bar Ass'n, 457 U S. 423, 431 (1982).

“Younger abstention,” as the Court's teaching is known, “is
prem sed on the notion of comty, a principle of deference and
'proper respect' for state governnental functions in our federal

system” Evans v. Court of Common Pl eas, Del aware County, Pa., 959

F.2d 1227, 1234 (3d Gr. 1992), cert. dism ssed, 506 U S 1089

(1993). Comity concerns are especially hei ght ened when t he ongoi ng
state governnental function is a crimnal proceeding. See id.
The specific el enents of the Younger abstention are that “(1)
there are ongoing state proceedings that are judicial in nature;
(2) the state proceedings inplicate inportant state interests; and
(3) the state proceedings afford an adequate opportunity to raise

federal clains.” Schall v. Joyce, 885 F.2d 101, 106 (3d Gr.

1989). Al three Younger criteria are net in the case at hand.
First, Plaintiff's claim concerns the separate pending crimna

case. Second, based upon the fact that Plaintiff is attenpting to
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raise issues concerning the validity of his indictnent and
pre-trial i ncarceration, the proceeding <clearly inplicates
inportant state interests. Third, the State forum affords
Plaintiff an adequate opportunity to raise his federal |awissues,
such as his key clai mabout inadnmssibility of a forensic report.?

Exceptions to the Younger doctrine exist only where
irreparable injury is “both great and i mredi ate,” Younger, 401 U. S.

at 46, where the state lawis “flagrantly and patently violative of

express constitutional prohibitions,” id. at 53, or where there is
a showing of “bad faith, harassnment, or . . . other unusual
circunstances that would call for equitable relief.” 1d. at 54.
These exceptions are to be narrowy construed. See Loftus V.

Townshi p of Lawence Park, 764 F. Supp. 354, 357 (WD. Pa. 1991).

Thus, “only in cases of proven harassnent or prosecutions
undertaken by state officials in bad faith wthout hope of
obtaining a valid conviction . . . is federal injunctive relief

agai nst state prosecutions appropriate.” Perez v. Ledesma, 401

US 82, 85 (1971). Plaintiff has not asserted any circunstances
that would bring the case at bar wthin any of the narrow

exceptions to the Younger doctrine.

3

Plaintiff has not asserted that he is unable to present his
federal clainms in his related state court proceedings. Thus, this
Court may assune that the state procedures will afford an adequate
remedy. See Kelm v. Hyatt, 44 F.3d 415, 420 (6th Cr. 1995)
(citing Pennzoil Co. v. Texaco, Inc., 481 US. 1, 17 (1987))
("Initially, we nust presume that the state courts are able to
protect the interests of the federal plaintiff.")
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Moreover, Plaintiff has requested injunctiverelief that would
clearly interfere with the pending state court crimnal proceedi ng.
Dismssal of such a claim for relief is plainly warranted.
Furthernore, Plaintiff al so seeks to recover nonetary relief inthe
form of conpensatory and punitive danages. The Court of Appeals
for the Third Crcuit has recogni zed that clains for damages which
would inply the invalidity of a conviction on pending crimna

charges are not cognizable. See Smth v. Holtz, 87 F.3d 108, 113

(3d Cir.1996). As the Holtz Court made clear:

[ Section] 1983 actions are subject to the “hoary
principle” that civil tort actions are not the
appropriate vehicle for challenging the validity of
convi ctions and sentences. The express objectives of
this holding were to preserve consistency and finality,
and to prevent “a collateral attack on [a] conviction
t hrough the vehicle of a civil suit.” . . . W find
that these concerns apply equally to clainms that, if
successful, would necessarily inply the invalidity of a
future conviction on a pending crimnal charge. A claim
by a defendant in an ongoing crimnal prosecution which
necessarily challenges the legality of a future
conviction on pending crimnal charge lies at the
i ntersection of the federal habeas corpus statute and t he
Cvil Rights Act of 1871. |If such a claimcould proceed
while crimnal proceedi ngs are ongoing, there would be a
potential for inconsistent determnations in the civil
and crimnal cases and the crimnal defendant woul d be
able to collaterally attack the prosecution in a civil
suit.

Holtz, 87 F.3d at 113 (enphasis renoved).

Thus, dism ssal of clainms for nonetary relief under federal
causes of action, which necessarily depend on the outcone of the

ongoing crimnal cases, is both warranted and nandatory in vi ew of
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the Third Circuit's pronouncenent. Moreover, the Court in Guerro

V. Mil hearn, 498 F.2d 1249, 1254 (1st CGr. 1974), also squarely

addressed the issue of abstention where there exists an ongoing
state crimnal proceeding, stating:

In any event, whatever cost to the litigant my be

involved, there is an overriding cost that is avoided.

Damage to the snoboth operation of the adm nistration of

crimnal justice, injury to the proper workings of a

federal system and underm ni ng of congressional concern

with the functioning of the wit of habeas corpus-all are

har ns whi ch are prevented by the requirenent that a civil

ri ghts danage action be deferred.

It would be indeed an inproper interference with the pending
state crimnal court proceeding if this Court were to either grant
Plaintiff injunctive relief or to award Plaintiff danmages based
upon his <claim of constitutional rights violations. The
adj udication of Plaintiff's constitutional clains in this instant
civil right action would require this Court to rule upon issues
rel evant to the disposition of the state crim nal charges, thereby

inmperm ssibly interfering in the pending state crimnal proceeding.

As explained in dark v. Zi mermn, 394 F. Supp. 1166, 1174 (M D

Pa. 1975):

To allow state crimnal defendants to litigate their
constitutional clains in civil rights suits for noney
damages before conpletion of the state crimnal process
would invite a flanking novenent against the system of
state courts by resort to the federal courts to litigate
constitutional defenses in civil rights damage acti ons,
t hereby subverting the orderly functioning of the state
crimnal process. Such suits would introduce an el enent
of uncertainty in state crimnal proceedings and woul d
expose every state crimnal justice system to
i nsupportabl e disruption.
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Accordingly, Plaintiff's clains should be dismssed. The
application of the Younger doctrine of federal non-intrusion in the
state crimnal process, along with the principle that
constitutional issues relevant to the disposition of pending state
crimnal charges cannot be adjudicated in a federal civil rights

damage action, necessitates dismssal of Plaintiff’s claim

CONCLUSI ON
Based on the foregoing, the Court grants Plaintiff's
application to file the Conpl ai nt w thout prepaynent of the filing
fee and di sm sses the Conpl aint without prejudice. An appropriate

Order acconpani es this Opinion.

s/IWIlliamJ. Martini

W LLIAM J. MARTI NI
United States District Judge

Dat ed: 9/15/06
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