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This case has@rotractedorocedural history which arises from a unanimous jury’s
finding that the City of New& and a Newark Police Officareliable to Mrs.Lesende fothe

officer’'s wrongdoing whichviolated Section 1983 andas a result of an official policy or



custom of the City. Accordinglyrs. Lesende was award&g.7 millionby an empanellegury
for compensatory damagfes pain and sufferingyhich is at issue today.The Court thereafter
granted the City’s motion for remittitur and set a new compensatory danvegesa $750,000.
Should Mrs. Lesende not accept the remittitur, the Court ordered a new triabagpensatory
damages. When the second jury returned a higher verdict for $4 million, the Cowtivaeat
previous remittitur ordewvacated the secondry’s verdict, and reinstated the first jury’s verdict.
TheThird CircuitCourt of Appeals found that the vacator violated the law of the case doctrine,
and directed the Court to reinstate the second jury’s verdict and resolve tiser€laied motion
for remittitur on its merits.

Presently before the Court is a motion by the City under R B9(A) for a rew trial,
or in the alternative eemittitur. For the reasons set forth below, Defendant’s motion for
remittitur is GRANTED in part and DENIED in part. The motion is granted insofamasv
remittitur is set fo$1,250,000. The motion is denied insofar as the Court rejects the tiation
the law of the case doctrine mandates thagthating of the first remittitur awardAs described
below, the Court assigns a new remittitur amount to account for the second jukesliya
higher damages award despite that no substantially neereadvas presented.

l. BACKGROUND

On October 17, 2006, Mrs. Lesende filed a complaint arising from an October 18, 2004
encounter between herself and Officer Borrero. On June 28, 2011, followingdayiyery
trial, judgment vas entered in favor of Mrs. Lede for $2.7 million. On August 2, 2011, the

City moved for a new trial or remittitur.

! The jury also found that her husband Mr. Lesende was entitled to $75,000 of

compensatory damages for a derivative action, and that Mrs. Lesende wed enti#cover
$850,000 from Officer Borrero. These findings have not been challenged and atressoé.
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On October 7, 2011he Courtremitted the verdict, finding th&a reasonable jury could
have awarded $750,000 in compatory damages” to Mrs. Lesende on the hafsise evidence

presented at trial. Lesende v. Borreo. 06 Civ 4967, 2011 U.S. Dist. LEXIS 116551, at *24

(D.N.J. Oct. 7, 2011(hereinafter “167-2011 Opinion”). The Court noted that Mrs. Lesende did
not suffer any “permanent physical injury;” thene presented no evidence that her-@nm
earning power or credit rating were permanently compromised by the yindencidents; and

that the evidencsupported her psychic trauma and emotional damages, but did not justify the
$2.7 million verdict. The Coureasoned

If the damages found by the jury are excessive, they are only
barely so. As detailed above, numerous excessive force cases
involving false arrest have settled for six figure amounts, even
when the physical injuries are minor. Wemilar cases have

gone to trial, juries have awarded even seven figure verdicts. The
shock, horror, and powerlessness that a law abiding citizen feels
when brutalized by the police is considerable and likely to lead to
emotional damage of long duration. Any who would try to reduce
these encounters to the cost of bandages and gauze would do well
to consider the value of living in a free socieBew free men

would choose to voluntarily surrender the right to be safe from
state sanctioned violence anditadyy incarceration, even at many
multiples of the damages awarded to Mrs. Lesende.

The Court finds that a reasonable jury could have awarded
$750,000 in compensatory damages to Mrs. Lesende. If Plaintiffs
will not accept this remittitur, a new trial wite ordered, as

required to uphold their seventh amendment rights.

(d.)

Mrs. Lesende’s subsequanbtionfor reconsideration was denied on November 30,
2011. The Court upheld its original finding, stating that “ . . . the $2.7 million award was so
grossly excessive as to shock the judicial conscience and thereby approperategd [to

$750,000].” Lesende v. BorrerdNo. 06 Civ 4967, 2011 U.S. Dist. LEXIS 137263, at *16




(D.N.J. Nov. 30, 201Ihereinafter 11-30-2011 Opinion”). The Court noté&the extended
period of harassment and intimidation suffered by Mrs. Lesende as she wastiedhsa
frivolous charges,” in addition to her being “informed by Newark that no action would be taken
[by the City] againsMr. Borrero.” (d. at *15-16.) The Court explained that “[w]ere it not for
the significant psychic harm that these actions produced, Mrs. Lesende’ssdaanagd could
not reasonably have approached $750,000.) (Mrs. Lesende eclined the $750,00@mittitur
and a second trial was held in September of 2012.

The second jury returned an award in favor of Mrs. Lesendetforiion. The City
again sought remittitur. On February 21, 2013, following oral argument on the motion for
remittitur, the Cout vacated th&4 million judgment, vacated the 10-7-200tderwhich
grantedremittitur on the initial verdict, and reinstated fhist judgment of $2.7 million. Both
the City and Mrs. Lesende appealed from thide®,

On May 15, 2014, the Third Circuit Court of Appeals examined the Caatator of

the 10-7-2011 OrderSeelLesende v. Borrera’52 F.3d 324 (3d Cir. 2014Appellate review

found that the 10-7-2011 Order was “well-rooted in both law and fact” and not “improvidently
entered,” and therefore the Court’'s vacator gfatatedthe law of the case doctrine.

Pursuant to that doctrine, “[a] court has the power to revisit prior
decisions of its own or of a coordinate court in any circumstances.
In re Pharm. Benefit Antitrust Litig., 582 F.3d at 436 (quoting
Christianson v. Colt Indus. Operating Corp., 486 U.S. 800, 816
(1988)). But “courts should be loathe to do so in the absence of
extraordinary circumstances such as where the initial decision was
clearly erroneous and would make a manifest injustitd.”
(quotingChristianson, 486 U.S. at 816 gccord Pepper, 131 S. Ct.

at 1250;Arizonav. California, 460 U.S. 605, 618 n.8 (1983).

The District Court did not explain how or why its earlier decision
was improvidently granted, and, on appeal, we cannot find a basis
for concluding that it was clearly erroneous. To the contrary, we
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find the District Court’s earliedecision to be both well-rooted in

both law and fact. We are thus forced to conclude that the 10-7-11
Order was not “improvidently entered,”drsimilarly, we are

forced to conclude that the District Court abused its discretion by
visiting and vacating that order.

(Id. at 339.)

The Third Circuit Court of Appeals therefore vacated the Court’s fir2zd-2013 Order,
with instructions to reinstate the second jury’s verdictfmillion and resolve the City’'s
related motion for remittitur on its merits.

The City then requested leave to supplement its remittitur motion to address tife law
the case doctrine. On June 6, 2014, the Court granted leave for bath fmafile supplemental
briefs. The motion currently pending before the Court is the Cigtgiest for a vacator of the
second jury’s verdict of $rhillion and a new order for a remittitur of $750,000. In the event that
Mrs. Lesende again rejects to remittitur offer, the Cagtendghat a third trial on damages
should be ordered.

The Cityargues that th&0-7-2011 remittitur of $750,000 is “the law of the case,” and
represents “the maximum amount that a reasonable jury could award Lesemdenbee
evidence presented ladthtrials.” (City Br. at 2.) The City argues tHaixtraordinary
circumstances” mustebmet to revisit the prior decisipnone of which are present he(€ity
Br. at 17.) The Citymaintaingthat since the evidence submitted at the second trial was
substantially similar to that presented at the first trial “there is nothing materidéiyedif for the
Court to consider that would invalidate its prior determination that $750,000 represents the
maximum award that a reasonable jury could return.” (City Br. atA8ditionally, the City
maintains that the second jurglamages award does not constitute “new” evidémce

consideratiorhere.



In turn, Mrs. Lesende urges the Court to deny the City’s motion for remittiturdlamd a
the $4 million jury verdict to stand. Mrs. Leserfdeuses on the general weltablished notion
that jury deliberations should be respected.

The Court is presented with an as-yet unanswered narrow queBtes:the law of the
case doctrine bind the Court to the first remittitur amount offered when a secowtkjdsya
markedy higher damages award despite the presentatisnbsitantiallysimilar evidence?
There appears to be no reported decision in the United States Courts on the influesezmotia
jury verdict in excess of the first verdizasedon similar evidenceipon a futher request for a
remittitur.

. DISCUSSION

The province of a jury as a fafthder, even on issues of damages, is not casually

disturbed. “In general, the determination of compensatory damages is withiotheerof the

jury and is entitled to great deference.” Spence v. BEdac, 806 F.2d 1198, 1204 (3d Cir.

1986). However, “[t]he district judge is in the best position to evaluate the evideseatprk
and determine whether or not the jury has come to a rationally based concligsiah201.
“Remittitur is utilized when the trial jugk finds that a decision of the jury is excessive or clearly

unsupported by the evidence.” Dee v. Borough of Dunmore, 474 Fed. Appx. 85, 87 (3d Cir.

2012) (relying on Spence, 806 F.2d at 1201). The reduction may not be less than the maximum

amount that des not “shock the judicial consciencévans v. Port Auth. of N.Y. & N.J., 273

F.3d 346, 355 (3d Cir. 2001).
The law of the casaoctrineis "basically [a] simple principle of disciplined self
consistency" based on principles of finality and comity, as opposed to a lack oftguth®@

Wright, Miller & Cooper, Federal Practice and Procedure: Jurisdiction § 4478 (2d ed. 2002). In



other words, "[lJaw-of-the-case principles . . . are a matter of practice that rests on good sense
and the desire to protect both court and parties against the burdens of repeated measgume
indefatigabladiehards.In one classic statement, Justice Holmes noted thabfidae-case

doctrine ‘merely expresses the practice of courts generally to refuse to relogemas been
decided, not a limit to their power.[d.

"The force of lawof-the-case doctrine is affected by the nature of the first ruling and by
the nature of the issues involveld the ruling is avowedly tentative or the issues especially
important, it may be said that lag¥-the-case principles do not apply. . . . Matters of fact, on the
other hand, are unlikely candidates for reconsiderationthirst full effort."ld. at § 4478.5.

The doctrine directs courts to refrain fromdeeiding issues that were resolved earlier in

the litigation. Public Interest Research Group of New Jersey, Inc. v. Magnesium Elektron, Inc

123 F.3d 111, 116 (3d Cir. 1997}.is designed to protect traditional ideals such as finality,

judicial economy and jurisprudential integrity. Christianson v. Colt Indus. Opefatiny, 486

U.S. 800, 816 (1988). The doctrine “posits tlvaen a court decides upon a rule of law, that
decision should continue to govern the same issues in subsequent stages in the sacheatase."
815-16 (internal references omitted).

Under the “mandatorybranch of theloctrine, a lower court must honor the decisions of

an appellate court in its judicial system. This is also commonly referred te amtidate rule.

2 The doctrine is “based ondlsalutary and sound public policy that litigation should come

to an end. It is predicated on the premise that there would be no end to a suit if everyobstinat
litigant could, by repeated appeals, compel a court to listen to criticisrhgiompinionsor

speculate of chances from changes in its members, and that it would be imgossible

appellate court to perform its duties satisfactorily and efficiemtyexpeditiously if a question,
once considered and decided by it were to be litigated anew in the same case uporeaesyand
subsequent appeal thereof.” Parts and Electric Motors, Inc. v. Sterling&lext., 866 F.2d

228, 231 (¥ Cir. 1988) (internateferenceomitted (relyingin part on White v. Murtha, 377

F.2d 428, 431 (BCir. 1967)).




On mandate, the law of the case doctrine is rigid and the district court must folomahdate

of the higher courtSeee.qg, Vendo Co. v. Lektro-Vend Corp., 434 U.S. 425, 427-28 (1978).

The second branch of the law of the case doctrine is implicated when a courei tavit
reconsider issues that it has already decided.C8gstianson, 486 U.S. at 816 (the doctrine
applies “as much to the decisions of a coordinate court in the same case @etotthewn
decisions.”).

The doctrine does not restrictaurt’'s power but rather governs its exercise of discretion.

In re: City of Philadelphia Litigatigril58 F.3d 711, 718 (3d Cir. 1998ublic Interest Research

Group of New Jersey, Inc. v. Magnesium Elektron, Inc., 123 F.3d 111, 116 (3d Cir. 1997).

Accordingly, the doctrine does not preclude reconsideration of previously decidedimssue
extraordinary circumstances such as where: (1) new evidence is available; (Zyarsngdaw

has been announced; or (3) the earlier decision was clearly erroneous and woailchangfaist
injustice. Id. at 116-117. Itis undisputed that these extraordinary circumstances do not apply
here: no substantially new evidence was presented; no supervening law was annadrtbed; a
Third Circuit Court of Appeals expressly stated that the 10-7-2011 Order wasdateltl” and

not “improvidently entered.”

The Third Circuit Court of Appeals found that, although invited by the City and Mrs.
Lesendethe Court’s vacator of the 102011 Order, reinstatement of the first jury’s verdict, and
vacator of the second jury’s verdistolated the law of the case doctrineThe appeals court
“[found] the District Court’s earlier decision to be both welbted in both law and fact. We are
thus forced to conclude that the-1€11 Order was not ‘improvidently entered,” and, similarly,
we are forced to conclude that the District Court abused its discretion bygvesitth vacating

that order.” Lesende 752 F.3d at 338.The City would have the Court interpret the appellate



decision as directing the remittitur amoumtbethe binding law of the case here. This is a step
removed from the appellate court’s finding, howevdihe Court of Appeals directed that the
second jury’s verdict be reinstated and that the related motion for remittitusddeec on its
merits. The Third Circuit Court of Appeals did not instruct the Court on how, if at all, the higher
verdict may affect the Court’s discretion in s&jtia second remittitur amount.

The Eastern District of Wisconsin addressetiff@rent but related question when it
rejected the argument that a remittitur can prevent the introduction of newmeyidea second

damages trial based on the rule of law doctrine. Pincus v. Pabst Brewing Co., 752 F. Supp. 871

(E.D. Wis. 1990). In dicta, the district court pronounced that if no new evidence were to be
presented in the upcoming second trial, the court would be bound to the previous remittitur
amount due to the law of the case. This is the only decision before the Court whichlsets fort
such a priniple.

The Seventh Amendmenrgserves the determination of damagegury trials within its
scopeto the jury. fT]he right of trial by jury shall be preserved, and no fact tried by a jury,
shall be otherwise reexamined in any Court of the United States, than accortimguies of
the common law.” U.S. Const., Amdt. 7.

In Hetzel the Supreme Court explained that when a trial court determines that the
evidence does not support the jury’s general damages ahvamhurt‘has no authority . . . to
enter an absolute judgment for any other sum than that assessed by the jury . . . . without

allowing petitioner the option of a new trial.” Hetzel v. Prince William Crig3 U.S. 208, 211

(1998) (per curiam). “Thus, a court must afford a plaintiff the option of a new treh w
attempts to reduce a jury award because it believes the amount of the verdicupported by

the evidence."Cortez v. Trans Union, LLC et al., 617 F.3d 688, 716 (3d Cir. 2010).




The City’s position here begs the question: What would be the purpofferaig a new
trial if the Court would be bound to the original remittitur offe¢@ch a position would
circumvent the spirit of the Seventh Amendment, the reasoniHgtag| and the discretionary
powers vested in the courf. the second jury determindsat the damages award should be less
thanthatreached by the first verdidhe second verdict would only confirime lower range

which an initialremittitur offered. Seee.g, Dee v. Borough of Dunmore, 474 Fed. Appx. 85, 89

(3d Cir. 2012) gpholding the district court’s remittitur on emotional distress damégéds)g
that the decision to remit the jury verdict from $150,000 to $50,000 was supported by the second
jury’s decision to award $47,500However, if the second jury determ@tbat the damages
award should be substantiatiyeater than that reachby the first jury, as is the case here, then
the Court should use its discretion to take into consideration the fact-finding detiberof the
later paneln setting a new appropriate remittitur amount.

The ranges of compensatory damages in a jury case are not fixed in stoneairtsub]
mathematical formula. Similarly, when a judge decides a remittitur motion, there risaisep
way to determine arpper remittal figure. When the Court found that $750,000 was the
appropriate remittitur in this case, it does not follow that a different judge mightwe
properly settled upon a somewhat higher or somewhat lower figure. The temitbitess
contanplates that a judge may issue a remittitur order, that a plaintiff might reject the remittitu
and request a new trial on damages, and that a subsequent jury might return aittezdict
higher or lower than the remitted amount. The law of the case doctrine simply hasenia plac
this process.

Therefore, in order to comply with the Court of Appeals’s mandate, it is negéssar

address the City’s remittitur motion directed to the $4 million verdict. The appaltitepta
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recited in the Opinion decidirthe earlier remittitur motion are incorporated by reference. They
disclose the physical violence inflicted upon Mrs. Lesende, the malicious prosetti false
arrest and imprisonment, the City’s failure to take action for years, ar@ithe contirually
obstructing Mrs. Lesende’s and her attorney’s efforts to obtain relief asdeptive errant police
officer. There are incorporated the remittitur cases referred to indiex eamittitur Opinion
permitting damages to plaintiffs victizéd undesimilar circumstances.

This Court previously found that “ . . . the $2.7 million award was so grossly excessive a
to shock the judicial conscience” and thereby remitted that amount to $750,000. If $2.7 million
was “so grossly excessive,” $4 million is now grossly excessive. Nelemshéhe second and
the first jury verdicts reflect how seriously two juries treated the injuriésted on Mrs.
Lesende. It causes this Court to consider whether it may have undervaluedhotqosgal
injuries whent established an appropriate remittitur figure on the first remittitur motion. The
Court concludes that it did undervalue these injuries and that the $4 million award should be
remitted to $1,250,000. Mrs. Lesende shall have the option of acceptirgeejutdn that
amount or seeking a new trial on damages. The remitted amount of course does not include
attorneys fees and costs.

[1l.  CONCLUSION
For the foregoing reasons, the City’s motion for a remittitur is granted innzhthejury

verdict of $4 millon is remitted to $1,250,000. The motion is denied in part, insofar as the Court

3 The Court of Appeals acknowledged the Court’'s examination of several awards in

excessive force and malicious prosecution cases, and commended the Court for ndfiftg tha
would be particularly inappropriate to order a drastic remithiased on the handful of decisions
submitted by [the City]” and “not confin[ing] itself to the seHrving cases in [the City’s] brief
when great volumes of information exist[ed] on jury awards and settlemestsassive force
and malicious prosecutiarases.’Lesende 752 F.3d at 330-331, n. 6 (quoting 10-7-2011
Opinion).

11



rejects the notion that it is bound to apply the $750,000 remittitur award initiallyedrant
October 7, 2011 pursuant to the first jury’s verdict of $2.7 millidvirs. Lesende shall have the
option of accepting the $1,250,000 remittitur or seeking a new trial on compensatory slamage

The Court shall enter an Order implementing this Opinion.

/s/ Dickinson R. Debevoise
DICKINSON R. DEBEVOISE, U.S.SD.J.

Dated: August22™ 2014
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