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Petitioner Gary Stephen Sigman,

a civilly committed person,

pursguant to the Sexually Vieolent Predator Act (“SVPAY), N.J.S.A.
30:4-27.24 el seq.., currentiy confined at the Special Treatment
Unit {("STU") in Kearny, New Jersey, hag submitted a petivion for
a writ of habeas corpus pursuant te Z8 U.s.C. § ZZ254. The named
regpondents are the Administrator of the S7TU, Grace Rogers, and

the Attorney General ¢f the State of New Jersey.

¥or the reagons stated herein, the Petl will be denied
for lack of substantive merit and because petitioner fails to
raise a colorable federal claim.
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L. BACKGROUND

A. Procedural History'

On July 8, 2003, the Attorney General of New Jersey filed a

petition for the civil commitment of Sigman under the New Jersey

f

Sexually Violent Predator Act (“"SVPA"), NLJ.S.A. 30:4-24.24, et

~
g Gl

) 1

sey. The petition was supported by the clinircal certificates of

)

wo psychiatrists who asserted that Sigman falls within the SVEA.
In addition, the petition contained Sigman’'s two judgments of
conviction in a New Jersey state court, namely, Sigman’s May 15,
1987 guilty plea to sexual assault and endangering the welfare of
a child, and his April 10, 1989 guilty plea to attempted sexual
assault. On July 16, 2003, a temporary commitment order was
antered, (RE 5, Appellant’s Brief on Appeal from final civil
commitment order, Procedural History). A review or final hearing
was conducted on November 17, 2002 and December 8, 2003, before
the Honorable Serena Perretti, J.3.C., and concluded on December
22, 2003.° On December 22, 2003, Judge Perretti conciuded thar
Jennings was a sexually violent predator (“SVP”), issuing a

judgment of commitment and setting a cne-year review hearing

7
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Sigman promptly filed a Notice of Appeal from the Judgment
p ¢

of commitment on December 29, 2003. In an unpublished opinion

)
(93]

decided on December 30, 2005, the Superior Court of New Jersey,
Appellate Division affirmed the Jjudgment of commitment. (RE 1),
Sigman filed a petition for certification before rhe Supreme

Court of New Jersey, which was denied by Order dated March 16,

2GC6., {RE 7

On or about March 21, 2007, Sigman filed this federali habeas
petition under 28 U.S.C. § 2254.° The State responded to the
petition on August 16, 2007, providing a copy of the relevant
state court record. Sigman filed his objecticns or traverse to
the State’s answer on or about COctcber 19, 2007,

B. Factual History

The facts of this case were recounted below and thig Court,

affording the state court’s factual determinations the

Fursuant to the “prison mailbox rule,” a habeas petition
is deemed filed on the date the prisoner delivers it to prison
officials for mailing, not on the date the petition is ul*lmately
filed with the court. See Houston v. Lack, 487 U.S. 266, 270-
(1988}, see alsc Burps v. Morton, 134 F.34 109, 112-13 (34 Cir.
1988) {applving prison maillbox rule set forth in Houston, which
dealt with filing of an appeal, tc a pro se prisoner’s filing of

habeas petition). Although the Court is unable to determine

a
the exact date that Sigman handed his petition to 8TU officials

f 1ing, he signed and dated his petition on March 21, 2007
See Hendersgon v. Frank, 155 F.3d 158, 163-64 (3d Cir. 1988
{?'}wg date priscner signed petition ag ande t to

& ficials for purposes of calculat cimeline habeas
D Accordingly, this Court finds that March . 2007 was
the date this petition was filed for purposes of calculating the
timeliness of tb@ pe%ition and not the date the perition was
received by th lerk of the Court on March 23, 2007




appropriate deference, gee 28 U.S.C. § 2254{e) (1), will simply

reproduce the appellate Division's factual recitation, as set
forth in its December 30, 2005% unpublished Cpinion on

petiticner’s direct appeal from his judgment of commitment:

[Sigmanl}, who 1s now 49, pled guilty to second degree
attempted sexual assault and was sentenced on January 19,
1990, to five years at the Adult Diagnostic and Treatmen
Center (“ADTC”), where he gstaved until 1883, Before that
sentence was imposed, [Sigman] admitted to a clinical
psychologist that he had “direct sexual contact” with three
adolegcent males, He alsco adnitted engaging in sexual
activity with a fifteen vyear old boy. The psychologist
concluded that [Sigman] had a “repetitive, compulsive sexual
nreccoupation with young adolescent males.” In late 19895,
[Sigman] began picking up several special education
students, cne age fourteen and the other two fifteen, and
performing fellatio on them on numercus occasions. A4S a
result of that activity, ([(Sigman] was arrested and
aventually pled guilty to three counts of second degree
gexual assault and other charges. He received three
concurrent ten vyear terms for the sexual assault charges and
lesser concurrent terms for the related offenses. Before
his schedulad release, the commitment proceeding was
instituted. The bench trial began after Judge Perrvelli

denied [Sigman’s] application for a jury trial.

The Attorney General presented two witnegses: Dr. Zeiguer, a
psychiatrist, and Dr. Carlson, a psychologist. Based on his
reviewing of the customary background materials and his
lengthy interview of [Sigman], Dr. Zeiguer copined that
[Sigman! ‘“suffers from paraphilia NOS, which manifests in
engaging in illegal sex with post-pubescent boys under
circumstances Iin which he knew he could be detected.” He
noted as important that while in the AT, [Sigman]
continued ta correspond ilnappropriately with his victims.

Me characterized [Sigman’s] risk to recommit gsexual offenses
“very high* because of his fallure Lo respond to

as
treatment at the ADTC. BRased primarily on a variety of
tests and his interview, Dr. Carison concluded that [Sigman]
suffers from paraphiiia NOS and a personality disorder, and
that nis release would pose a significant threat to the
community.




Dr. Timothy P. Foley, a psychologist, testified for

[Sigman]. Dr. Foley, relving on the same information as did
the State’'s experts, plus some tests he gave [Sigman],

o

reached a diagnosis of aveildant personality disorder, a
condition that interferes with the ability to have

appropriate sexual relationships with adults. This, he
said, predisposes [Sigman] to become involved with
adolescent boys. But he further concluded that there was

only a medium risk of that occurring 1f [Sigman! received
appropriate community supervision and aftercare treatment.

Judge Perretti was “clearly convinced” that [Sigman]
suffered from “abnormal mental conditions and personalitn
disorders that adversely impacted his wvolitiocnal, cognitive,
and emotional capacities in such a way as to predispose him
to commlt sexually viclent acts,” and she was further
clearly convinced that 1f not confined, [Sigman} was highly
likely to recidivate. Given our limited scope of review, In
re Civil Commitment of J.P., 339 N.J. Super. 443, 449 (App.
Div. 2001, and the nature of the evidence submitted, we
cannot say that Judge Perretti erred in committing [Sigmani.

Judge Perretti’s rulings on the admission of evidence were
in accord with the case law. BSee, for example, In rve Civil
Commitment of A B F., 377 N.J. Super. 473, 490 (App. Div.
2005); State v. Vandeweaghe, 351 N.J. Super. 467, 480 {(&pp.
Div. 20602), aff’'d, 177 N.J. 222 {(2003}).

(RE 1, Appellate Division Opinion, decided December 20, 2005, at

pp. 3-5).

IT. STATEMENT OF CLATMS

Sigman raises the fellowing claims for habeas relief in his

petition:

Ground One: The State failed to prove, by clear and

T i

convincing evidence, each element under N.J.5.A. § 30:4-27.24 et

fE

sag., in violation of fundamental failrnegs and the Fourteenth
Amendment.




Ground Two: The trial court permitted introducticn of, and
ralied on, hearsay evidence in finding petitioner Lo be an SVP in
viclation of the Confrontation Clause of the Sixth Amendment and
the Due Process Clause of the Fourteenth Amendment.

Ground Three: Petitioner was denied hisg right te a jury

‘rial in wviolaticon of the Fourteenth Amendment.

-

¢

Cround Four: The trial court relied upon expert testimony
chat petitioner suffers from a paraphilia under the DSM-IV-TR,
notwithstanding the fact that petitioner doss not meet that
diagnostic criterion, violating the Fourteenth Amendment.

GCround Five: Ineffective assistance of counsel in violation
cf the Sixth Amendment.

Ground Six: The state court relied upon expert testimony
rhat was not grounded in accepted standards of forensic pracitice,
and thus, such unreliable evidence infected the proceedings £0 as
ro render the trial fundamentally unfalr in viclation of the
Fourteenth Amendment.

The State contends that the petition should be denied for
lack of substantive merit. The State alsc argues that the
petition is time-barred.

IIT. STATUTE OF LIMITATIONS ANALYSIS

Hegpondents argue that the petition should be dismissed as

E_—

Ty ST AA LAY 2 . e
R U.S.C. § 2244104y . The limitation period for




a § 2254 habeas petition is set forth in 28 U.8.C. § 2244{d},
which provides in pertinent part:

(1y A l-year period of limitations shall apply to an
application for a writ of habeas corpus by a person in
custody pursuant to the judgment of a State court. The
Iimitation pericd shall run from the latest of-

{A) the date on which the judgment became final by
the concliusion of direct review or the expiration of
the time for seeking such review;

(2) The time during which a properly filed application
for State post-conviction or other collateral review

with resgpect to the pertinent -udgment or claim is

pending shall not be counted toward any periocd of

limitation under this section.

A state-court Jjudgment becomes “final” within the meaning of
5 224414y (1) by the conclusion of direct review or by the
expiration of time for seeking such review, including the 30-day

peried for filing a petition for writ of certiorari in the United

]

.34 417, 419

s

C

States Supreme Court. See Swartz v, Meveyrs, Z04

37 n.l (3d Cir.

L

34 Cir., 2000); Morris v, Horn, 187 F.3d 333

1999, U.5., Sup. €. R, 13.

e

oo e

This Court finds that Sigman timely filed hig petition.

Sigman filed an appeal from the December 2003 Judegment of civil

commltment, and the aAppellate Division affirmed in a December 30,

2005 opinion. The New Jersey Supreme Court denied Sigman’'s
petition for certification on March 16, 20056. Allowing
petitioner the 80 days for filing a perition for certiorari in
the United States Supreme Court, Sigman had one vear from June
16, Z00s, or until June 16, 2007, within which teo file this

i L

7




habeas petition to be timely under 28 U.8.C. § 22441043 {(1). As

N

sct forth above, Sigman caused this petition to be filed on March
21, 2007, almost three months before the one-year limitations
period expired. Consequently, the habeas petitcion is timely, and
this Court reidects respondents’ centention that the petition
should be dismissed as time-barred.

IV, STANDARD OF REVIEW FOR HABEAS PETITION

A pro se pleading ig held to less stringent standards than

more formal pleadings drafted by lawvers. Hstelle v, Gamble, 428

.8, 97, 106 (1976); Haines v, Kerner, 404 U.§. 219, 520 (19721}.

A pro se habeas petition and any supporting submissicns must be

construed liberally and with a measure ©of tolerance. See Royce

v, Hahn, 151 .34 116, 118 {(3d Cir. 1898} Lewig v. Attorney

ceneral, 878 F.24 7r4, T721-22 {3d Cir. 1989} ; United States v,

O

414 F.2d 552, 555 {3d Cir. 1%6€9), cert. denied, 39

Brierloe

v

U.8. 912 (1970). Because petitioner is a pro ge litigant, the
Court will accoerd his petition the liberal construction intended
for pro se petitioners,

Under § 2254, as amended by the Anti-Terrorism and Effective
Death Penalty Act of 1986 (“AEDPA”), federal courts in habeas
mabtrers must give considerable deference to determinations of the

L5.C. § 2Z25%4({e);

Z

state trial and appellate courts. Seg 28

Duncan v. Morton, 256 F.3d4 189, 136 (24 Cir.), gers. denied, 122

o

S.Cv . 269 (2001); Dickerson v. Vaughn, 90 ¥ 2d 87, S0 (3d Czr.

88




189¢) {citing Parke v. Railey, 506 U.S5. 20, 356 {(19%2)). Section

R

2254 ({d) sets the standard for granting or denving a habeas writ:

[

{dy An application for a writ ¢f habeas corpus on
behalf of a person in custody pursuant to the judgment
of a State court shall not be granted with respect to
any claim that was adjudicated on the merits in State
court proceedings unless the adiudication of the c¢laim -
{1) resulted in a decision that was contrary to, or
involved an unreasonable application of, cleariy
established Federal law, as determined by the
Supreme Court of the United States; or
{2y resulted in a decision that wasgs pased on an
unreascnable determination of the factg in light
of the evidence presented in the State court
proceeding.

254 (dj .

[\

28 U.8.C. 8§

In Williams v, Tavlor, 528 U.S. 362 (2000}, the Supreme

Court explained that subsection {(d) (1) involves two clauseg or
conditions, cone of which must be satisfied hefore a writ may
issue. The first clause, or condition, is referred tc as the
“contrary to” clause. The second condition is the “unreasocnable

application” clauvse. Williamsg, 529 U.S. at 412-13. In the

“contrary to’ clause, “a federal court may grant the writ if the
gtate arrives at a conclusion oppesite to that reached by [the

Supreme] Court on a guestion of law or if the gstate court decides

a case differently than [the Supreme] Court has on a set of

#

materially indistinguishable facis. id. Under the

[

“unreasonable application” clause, a federal court may garant the

e court i1dentifies the correct governing legal

fthe Supremel Court’'s decislons but unreasconably




applies that principle to the facts of [the petitioner’'s] case.”

fd. at 413. Habeas relief may not be granted under the

“unreasconable application” condition unless a state court’s

applilication of clearly established federal law was objectively

unreasonable; an incorrect application of federal law alone isg

not sufficient to warrant habeas relief. Id. at 411. See also

Werts, 228 F.3d at 197; Matteo v, Superintendent, 8CI Albion, 171

L L b

F.34 877, B9l (34 Cir. 1899), cert. denied sub nom Matteo v,

Brennan, 528 U.S. 824 (199%).

Consonant with Williams, the Third Circuit has held that
§ 2254(d) {1y reguires a federal habeas court to make a Lwo step
inguiry of the petitioner’'s claimg. First, the court must
examine the claims under the “contrary Lo provision, identify
the applicable Supreme Courf precedent and determine whether it
resolves petitioner’s claims. See Werbs, 228 F.3d at 136-97;
Matteo, 171 F.3d at 888-8%1. If the federal court determines
that the state court’s decision was not “contrary to” applicable
Supreme Court precedent, then the court takes the second step of
the analysis under § 2254(d) {1}, which is whether the state court
unreasonably applied the Supreme Court precedent in reaching its
decigion. Wertg, 228 F.3d at 187.

This second step reguires more than a disagreement with the

srate court’s ruling because the Supreme Court would have reached
a result.  Id ABRDPA prohibits such deé noveo review.

L
[




Rather, the federal habeas court must determine whether the state
court’s application of the Supreme Court precedent was
obiectively unreasonable. Id. In short, the federal court must
decide whetrher the state court’s application of federal law, when

evaluated objectively and on the merits, resulted in an outcome

rhat cannot reasocnably be Jjustified under existing Supreme Court
precedent. Id.; see also Jacobs v. Horn, 395 F.3d 22, 100 {3d

Cir. 2005},
Even a summary adijudication by the state court on the merits

of & claim is entitled to 8§ 2254 (d) deference. Chadwick v,

Janecka, 312 F.34 597, B05-06 (34 Cir. 2002), cert. denied. 538

7.8, 1000 (2003 {citing Weeks v. Angelone, 528 U.8. 225, 237

(20003, With respect to claims pregented to, but unadiudicated
by, the state courtg, however, a federal court may exercise pre-

AEDPA independent judgment. See Hameen v. State of Delaware, 212

F.3d 226, 248 (3d Cir. 2000), cert. denied, 532 U.S. 924 (2001);

o~

Purnell v. Hendricks, 2000 WL 1523144, *6 n.4 (D.N.J. 2000} . SZees

also Schoenberger v. Russell, 290 F.3d4d 831, 842 (6th Cir. 2002}

(Moore, J., concurring) (and cases discussed therein).
inally, federal courts are reguired to apply a “presumption
of correctness to factual determinations made by the state

court.” Id.; see also 28 U.S.C. § 2254({(e)(1). The Third Circuit

as ruled that this presumption of correctness based upon state

g

court factual findings can only be overcome by clear and

]




convincing evidence. See Duncan, 256 F.3d at 19¢ (citing 28

U.5.C. § 2254{e){1l}). Conssguently, a habeas petlitioner "must

a

clear a high hurdle before a federal court will set aside any of

the state court’s factual findings.” Magtracchic v. Voge, 274

F.3d 580, 597-98 (ist Cir. 2001;}.

V. THE NEW JERSEY SEXUALLY VIOLENT PREDATOR ACT

The New Jersey SVPA, N,J.S.A. 30:4-27.24 et seg., provides
for the custody, care and treatment of inveoluntarily committed
perscns who are deemed to be sexually vioclent predators ("SVP”).
N.J.S.A. 30:4-27.26. The New Jersey Department of Corrections
(*"DOC”) operates the facilities designated for SVPs, N.J.S5.A,
30:4-27.34{a); and the New Jersey Department of Human Services
(“DHS") provides for their treatment. N.J. 8. A, 30:4-27.34(b).
The SVPA was amended in 2003 to reguire that regulations be
promulgated jointly by the DOC and the DHS, in consultation with
of the Attorney General, taking “into consideration the rights of
the patients as set forth in section ten of P.L. 1965, c. 59 ({C.
30:4-24.2)y ... [to] specifically address the differing needs and
gspecific characteristics of, and treatment protocels related to,
sexually violent predators.” N.J.5.a, 30:4-27.341(d).

In passing the SVPA, the New Jersey Legislature made

The
Lilws

304~ T

{911

V.2

[
o}

specific findings regarding SVPs. N.J.S5.4.

Legislature noted that it was necessary to modify the previous

™

civil commitment framework and additiconally separate S5VPs from

[
[




orher persons who have been civilly commitbed. Id. The SVPA

a rEon wno has been convicted, adiudicated delinguent
or toa d not guilty by reascon of insanity for commission of
a sexually violent offense, or hag been charged with a
sexually viclent offense but found to be incompetent to
stand trial, and suffers from a mental abnormality or
perscnality disorder that makes the person likely to engage
in acts of sexual violence 1f not confined in a secure
facility for controcl, care and treatment

~y

N.J.5.A. 30:4-27.261(b).

G

When it appears that a person may meet the criteria of
svP, the “agency with jurisdiction”® must provide notice to the
New Jersey Attorney General ninety (90) days, ©or as soon as
practicable, before the anticipated release of a person who has
heern convicted of a sexually vieclent coffense, N.J.S.A. 30:4-

C270la) {1y, If the Attorney CGeneral determines that public
safety warrants the involuntary civil commitment of a SVP, the
Atrorney General may initiate a court proceeding by presenting to
a “udge for immediate review the certification of two doctors,
one of whom must be a psychiatrist, who have examined the perscon
no more than three days before the petition for commitment.

N.J.8.A. 30:4-27.28; 30:4-27.26: see alse In the Matter of

27

L
]
&
€
<o

Commitrments of M.G. and D.C., 331 K.J. Super. 3&53,

Once these documents are received by the court, the court must

Y AR “agency with jurisdiction” refers fo the agency which
releases a person who 1s SQ?Vl?g a sentence or a term of
confinement., This term includes the NJDOC. N.J.8. A, 30:4-27,Z¢

(S5




determine whether there is probable cause to believe that the
perscon is a SVP. N.J.S.A. 30:4-27.28(f). If the court so finds,
the court will issue an corder authorizing temporary commiiment Lo

a secure facility designated for the care, control and treatment

4

of SVPs pending a final hearing, and a final hearing date will be

i

scheduled within twenty {20) days of the temporary commitment.
J.S8. A, 30:4-27.28(f) and 320:4-27.29{a). The S5VPA mandates that

the person deemed to be a SVP ghall not be released from

E—

confinement before the final hearing. N.J.S5.A. 30:4-27.28(f).
The person deemed tc be a SVP and nis/her counsel shall be
provided with the following at least ten (10) days before the

final hearing: (1} copiles of the clinical certificates and

supporting documents, (2) the temporary court order, and {(3) a
statement of the SVP’'s rights at the final hearing.” N.J.S.A,

30:4-27.3G1a).

At the final hearing, the court must find by clear and
convincing evidence that the SVP is in need cof continued
involuntary commitment tc issue an order of invoiuntary

commitment., N.J.S.A. 30:4-27.32{a). The $SVP iz not permitted to

A BVP is afforded the following vights at his/her court
§ 1@3& to be represented by counsel or, if

inted counsel; {(2) the right o be present at
uniess the court determines that because of the
thﬁ court hearing the proceeding Cd““@l

%ﬂar*i : {1} the
indige by app
-
N
- L

the person ig present; (3}
y the right
hearing in camera. N.J.85.A. 3G




appear at the hearing without counsel, and he will be appointed
counsel 1f indigent. N.J.S.A., 30:4-27.29%{(c). The psychiatrist
on the SVP's treatment team who has conducted a personal

examination of the SVP within five (%) davs of the final hearing,

shall testify at the hearing as to the clinical basis for
involuntary commitment ag a SVP. N.J.S5.A, 30:4-27.30{(b). Other

members of the person’s treatment team and other witnesses with
relevant information, offered by the SVP or by the Attorney
General, are permitted to testify at the final hearing. Id.
Those persons committed under the SVPA ghall receive annual
review hearings. N,J.S.A. 30:4-27.35. A 5VP may be released
from involuntary civil commitment upon recommendation of the DHS
or by the SVP's own petition for discharge. N.J.S.A. 30:4-27.36.

VI, DISCUSSION OF CLATMS

A. EREvidential Claims

Tn Ground One of his petition, Sigman first contends that
the State failed to prove, by clear and convincing evidence, each
element under the SVPA statute, in violation of the Fourteenth
Amendment. Specifically, Sigman argues that the State’s expert
restimony substantially deviated from accepted professional
standards in diagnosing petitioner with paraphilia and a
personality disorder notwithstanding the fact that petitioner did
not meet the professional diagnostic criteria for this diagnosis.

Sigman also argues that the court’'s determination that petiticner




was highly likely to re-offernd was not grounded on any scientific
or empirical evidence that could predict re-cffense.

In & similar vein, in Grounds Four and Six, Sigman contends
that the trial court relied on expert testimony that petitioner
suffers from a paraphilia under the DSM-IV-TR, despite the fact
rhat he does not meet that criteria, and that the trial court
relied on the State’'s experts’ testimony that was not grounded in
accepted standards of forensic practice.

These claims were raised on direct appeal. The Appeliate
Divigion redtected Sigman’s arguments as “without sufficient merit
to warrant discussion in a written opinion.” (RE 1). Further,
the appellate court “affirm{ed] substantially for the reasons
expressed by Judge Perretti in her thorough and well-reasoned
cral opinion delivered on December 22, 2003. Specifically, the
Appellate Division found that:

Judge Perretti was “clearly convinced” that [Sigman]

suffered from “abnormal mental conditions and persconality

disorders rhat adversely impacted his volitional, cognitive,
and emoticnal capacities in sch a way as to predispose him

o commit sexually vieclent act,” and she was further clearly

convinced that if not confined, [Sigman] was highly likely
to recidivate.

[#)

In her oral opinion, Judge Perrettl disgscussed the diagnosis

of personality disorder NCS, as opined by the State experts. She

e are characteristics that
n [

are borne out 1in the records
he regpondent fails to accept th

‘ne conventional rules,




either legal or therapeutic, and relies on his own

inruiticons. He is an unconventional thinker, he is a risk-
taker. He overvalues his own point of view. He is not able
to glve in bteo soclety’s views. He has no fear. These

characteristics of his personality discrder, which are part
of the diagnosis of narcissistic traits, contribute to the
evaluation of his risk as high. He fails to take
responsibility, fails to respond Lo Lreatment or
incarceration. And this gives the psychiatrist the
conviction that thig is a high-risk person.

(RE 4, T3 60:13-61:2).°

Judge Perretti also discussed the validity of the diagnosis
of paraphilia NOS, and found that the diagnosis did indeed meet
the criteria of the DSM diagnosis:

[Dr. Zeiguer] grounds his diagnosis on the DSM; and,
loock[ingl] at Criterion A first.

smecurrent intent, saxual arcuging fantasies, sexual urges
and behavicrs generally inveolving children or cother
nonconsenting persons that occur over a period of at least
six months.”

We must say that all of these victims were children. None
of them were adults. They were all under the age of sixteen
Years.

They were all nonconsenting persons. They couldn’t consent.
Criterion B goes beyond the mere attraction. Here, we did
have attraction, sexual urges, and we did have behaviors.
and we alsc have Criterion B:

“tThe behavior, sexual urges, or fantasies cause clinically
significant distress or impairment in social, occupational,
or other important areas of functioning.”

His actions, based upon his recurrent sexually —-- sexual
arousals put him in prison twice for a long time. And that
would seem to me to be a clinically significant impairment
in social, occupational, and other important areas of
functioning.

ate court civil commitment

iy
}wu} {_r
;....—L
o}
%
[£4]

RE 2 - T1 - November 17, 2003 transcript
RE 2 - T2 - December 8, 2003 transcript
RE 4 - T2 - December 22, 2003 transcript

sk
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(T3 61:7-62:7).
Judge Perretti carefully reviewed petiticner’s expert

testimony (T3 63:8-64:19), but concluded that Dr. Foley's

b
(&5

position was “internally inconsistent” and she rejected it. ({7
6420227,

Judge Perretti also made specific determinations regarding
the discrepancies in the actuarial scorings:

One of them, the MnSOST, says there ig no risk a zero risk.
The other, Static 9%, says there 1s & risk; either a four, a
five, a six, or a seven, depending how you read the
directicons for scoring. Dr., Foley concedes it could be as
high as a five; the State experts, it could be as low as a
gix. High is a ~- six is a high risk, seven is also a high
risk, =80 there’'s no difference between a six and a seven,
and a five 1s a high-medium.

But my problem is vou've got the other test, which says it’'s
a zero. In my mind, they simply cancel each other ocut.
Well, if I consider both, I consider zero and high risk to
cancel each other out. There is simply no possible validity
in my finding that they average each other out. That is
logically not only impossible, but offensive. One is right
and one is wrong, and nobody can say which., So, so far as
I'm concerned, neither is persuasive, and T will simply
disregard them both.

T heard lengthy testimony this morning, which was extremely
interesting, about the extent to which the makers of the
Sratic go to explain the ways for scoring, s¢ as Lo make
this test as reliable as possible. And, yet, all that I've
heard today convinces me that on at least the two 1ssues
that were raised here, the score on prior offenses and the
score on non-contact offenses, they're both either ambiguous
and/or subjective in the present case. And, anyway, the
score doesn’t mean anyvithing te me for the reasong that I've
already stated.
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Now all of this evidence from Dr. Zeiguer, from Dr. Carlscn,
the documentary evidence which I cited, the revelations in
his own hand of the respondent’'s exceedingly deviant arousal
nd urges and fantasies, his repetitive acting cut upon them
convince me that thisg respondent is a sexually violent
predator.

He suffers from abnormal mental condition and personality
disorders that adversely impact his volitional, cognitive,
and emotioconal capacities in such a way as to predispose him
to commit sexually viclent acts.

I find that he has little or no control of his sex-offending
pehavicr, and T find that it is highly likely that he will

recidivate ;g not confined here for care, custody, and

further treatment, and I’'1ll sign a one-year order.

This evidence presented by the State is clear and

convincing: and as a result, I am clearly convinced that --

and I already said.
{3 6B 15-65:20).

This Court, having carefully reviewed the state record of
the proceedings, namely, the expert testimony and documentary
evidence relied upon by Judge Perretti, finds no merit to
petitioner’'s claims under Grounds One, Four and Six.
Specifically, as noted above, Judge Perretti found that the State
experts’ diagnosis of paraphilia and personality disorders did
clearly meet the diagnostic criteria for such diagnoses under the
NSM.  Sigman simply takes a different position, preferring his
own expert’s opinion, Dr. Foley, who Judge Perretftl rejected
altogether.

Moreover, this Court agrees with the State, finding that
Sigman's focus on actuarial instruments, in particular, Static

to pe misplaced. Judge pPerretti considered the actuarial

00
9,

scorings, and found them to be completely inconsistent,




cancelling each other out, and thus, ultimately rejecting them.
Instead, she based her decision on all the other psychiatric
evidence and testimony, criminal history, treatment records, and
petitioner’s own revelations in concluding that Sigman was highly
likely to re-offend. This evidence was clear and convincing to

che crial court.
In Sigman’s traverse, 1t would appear that he 1s arguing
rhat Judge Perretti’s decision to discount the actuarial
assessments rendered her decision to civilly commit him as
haseless because it was not grounded in accepted standards of
forensic practice. In other words, it would seem that Sigman is
asserting that the actuarial scores, and only the one his expert
discussed, should have been considered to negate a finding for
the need of commitment. This Court acknowledges that New Jersey

state courts nave allowed the fact-finding Jjudge to reject

actuarial instruments in rendering a decision as to the

iikelihood of recidivism. For instance, in In re the Commitment
of R.S., 339 N.J. Super. 507 (aApp. Div. 2001), aff'd, 173 N.J.
134 (2002), the New Jersey appellate court recognized that

actuarial instruments are not predictive as to a particular

e used to

individual’s likelilhcood of recidivism, bub rather, may

-
K] ey

show whether an individual having characteristics

a group that recidivates 70% of the time may be meore likely to
recidivate. ER.S., 339 N.J. Super. at 524, Thus, while allowing

20




a trial djudge
1likelihood of
that:
as lit] seels]
judge who
actuarial
to [them!
Id. at 532-40
court,

anticipate
assessmentc

weigh,

SVPA commitment hearings are tried before a Judge
understands that

recidivism determinaition,

it is

to consider actuarials as one factor in reaching a

the R.S. court cautioned

[whol

the ultimate decision maker and must

reach a conclusiocn based upon all the relevant evidence
‘psychiatric or otherwige - according each type such weight

cr everl

fit.”
igs
instruments

in any given case,

Temphasis added].

information,

reject,

finding under the SVPA.”

Here,

well informed as to the characrter

173 N..T.

An experienced
of the

can accord the appropriate welight
or reject them.

lcitation omitted].

In affirming the appellate

the Neow Jersey Supreme Court commented that “lwle

rthat the trial court will regard the actuarial

as simply a factor to consider,

when engaging in the necessary fact

at 137.

thig Court finds that there was sufficlent evidence

for Judge Perretti to conclude by clear and convincing evidence

that Sigman was a sexually vieolent predator in need of further

confinement.

assegssments proffered,

each

other.

noted that Sigman’'s sexual

confined,

ornal,

-
[N

and p

cognitive,

etitioner’'s

and personallty

to commit sexually viclent acts,
Y

and

She did not have to rely on the actuarial
especially where they completely negated

The state trial and appelillate courts specifically

eriminal history, his behavior while

diagnosis of abnormal mental

disorders that “adversely impacted his

emctional capacities,” predisposes

and if not confined,

frk
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made petitioner highly likely to re-offend. IRE 1 at py. 5; T3

Thus, Sigman has not shown, as reguired by 28 U.5.C. §
2254 (dy, that the state court determinations have “resulted in a
decislon that wag contrary to, or involved an unreasonable
application of clearly established Federal law, as determined by
rhe Supreme Court of the United States.” Nor has petiticner
demonstrated that the state court rulings “resulted in a decision
chat was based on an unreasocnable determination of the facts in
light of the evidence presented in the State court proceeding.”

Tnstead, Sigman merely disagrees with the state court
evidential rulings, which is a matter of state law not subject to
federal habeas review unless he was denied fundamental fairness
at trial. Sigman simply can not accept Judge Perretti’s findings
in which she rejected petitioner’s expert opinion and found that
the State experts’ opinion and all the other relevant evidence
clearly and convincingly established that petitioner was likely
co engage in future acts of sexual violence, if not confined.
There is nothing in the state record to show that Sigman was

denied due process or fundamental fairness.'  Accordingly,

“Due process reguires that the nature of commitment bear

some reasonable relation to the purpose for which the individual

is committed.” fFoucha v, Louisiana, 504 U.S. 71, 79 {1992)
(citing Jones v. United States, 463 U.S. 354, 368 (1983); Jackson
i 72yy.  In addition, "due process

406 .5, 715, T3I8 (1@
£ ion of confinement under la
some reasonable relation to




Grounds Cne, Four and Six, concerning welght of evidence
concerns, will be denied for lack of merit.

B. Admission of Hearsay Evidence

In Ground Twe of his Petiticon, Sigman arguss that the state
court’'s admission of, and reliance on, hearsay evidence viclated

both rthe Confrontation Clause of the Sixth Amendment and the Due

nt
Process Clause of the Fourteenth Amendment. Sigman raised this
ctaim on direct appeal, and the Appellate Division held that
petitioner’'s arguments were “without sufficient merit to warrant
discussion,” and found that Judge Perretti’s rulings on the

admission of evidence were in accord with state case law. (RE 1,

at pp. 3, 5).
Spacifically, Judge Perretti overruled Sigman’s objections

ro the admission of hearsay evidence with respect to the expert

reports of Dr. Zeiguer and Dr. Carlson, finding:

Insomuch as the reports themselves are hearsay and the
testimony is the evidence, these reports become evidence,
they become the testimony of the witness. Inscfar as they
contain hearsay, these are expert reports and they will be
telling me what hearsay was relied upon. In that regard,
these experts are, we will here [sic] I'm sure, customarily
in their profession using such hearsay and 1t's necessary
for the Court to study that in order to evaluate the
credipility of the witness and the weight of their opinions.

AS to the PSIs, of which there are two, these are court
documents. If they contain admissible hearsay, that is




hearsay not otherwise admissible, that should be called
specificaily to my attention. The ADTC evaluation reports -
~ and there are two of them, Bxhibits 4 and 13 —-- these are
court documents prepared for the Court for purposes of
sentence. They have the added benefit of having been either
the subject of a hearing presentence or not wishing to have
a hearing presentence.

The terminaticn reports are business records and, as I said
before, if there are inadmigssible hearsay items, they should
be called to my attention. Also, I have every reason Lo
believe that both witnesses will have or will mention that
they have relied upon these cther exhipits, 80 everyihin
comes in elther on a bagis for purposes of assessing
credibility and weight of the experts’ testimony.

{71 4:8-5:127).

The Sixth Amendment right of confrontation, and its
attendant limitations on the use of hearsgay evidence does not
attach to civil proceedings such as the commitment proceeding at

issue here. See, e.qg., Carty v. Nelson, 426 F.3d 1064, 1073 (9%

Ciy. 2005y, cert. denied, 547 U.S. 1130 (2000); U.5. v. Baker,

836 F. Supp. 1237, 1246 {(E.D.N.C. 1993). Moreover, Sigman has
cited no Suprems Court case, and this Court has located none,
holding that the Due Process Clause prohibits the use of heargsay

evidence 1in civil commitment proceedings. Nor does the Matthews

v. BEldridge® balancing test compel such a conclusion. While the

" Hatthews v, Fldridge, 424 7.8, 319 {(1978)., The Suprems
Court held that the dictates of due process reguires
congideraction of threese factors: (1) the private interest affected
by rthe onfficial action; {2} the risk of erronscus deprivation of
such interest Chrough the procedures used, and the probable
value, 1f any, of additicnal or substitute procedural safeguards;
and (3} the Government'’'s interest, including the function
involved and the fiscal and administrative burdens that the
additional or substitute procedural reguirement would entail.

Id. at 334

24




loss of liberty associated with civil commitment is indeed,
severe, the government’'s interest in confinement of sexually

tignificant. The effect of the

N
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-
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viclent predators i1s simi

4

admiggion of the hearsay evidence is tempered by the “clear and

('\

onvincing” burden of proof impeosed on the government and the

egquirement of annual reviews. Morecver, petitioner does not

4

contend that he was prevented from presenting competent contrary
evidence as to his mental condition. To the contrary, Sigman
presented his own competing expert witness, who likewise relied
on hearsay evidence.

This Court also takes note that the Supreme Court has
allowed the use of hearsay evidence in other situations involving
the loss of likerty. For instance, in determining what process
ig due a citizen-detainee challenging his classification as an
enemy combatant, and the resultant loss of liberty, a plurality
of the Supreme Court held that the exigencies of that situation
would permit hearsay evidence to be accepted as the most reliable
available evidence from the government, provided the detainee 1is

given an opportunity to present his own factual case to rebut

that evidence. See Hamdi v. Rumsfeld, 542 U.5. 507, 533-39
(2004, Therefore, this Court finds that the state court’s

determination that petitioner was not deprived of his

rights by the uge of hearsay festimony is noct

H

of Supreme Court
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contrary Lo or an unreasonable applical
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Nor wag 1t unreasonable for the state court Lo conclude that
there was encugh evidence in the record to support the commitment
under the “clear and convincing?” evidence standard. {See T3 68-
59, and this Opinion at § VI.A).

Further, even if the state admitted hearsay evidengs over

petitioner’s objections, this Court finds that Sigman's claim has

3
o

1y merilt begause a state’s misapplicaticon of its own law does not

-

constitute a violation of due process except in “rare” cases
only. Generally, issues as to the admissibility of evidence, as
asserted by Sigman here, are guestions of state law and not

subiject for federal habeas review. See Estelle v, McGuire, 502

U.S. 62, 68 (1991); Johnson v. Rogemeyver, 117 F.3d 104, 112-15

(34 Cir. 1997). See alsc Keller v, Larkins, 251 F.3d 408, 416

it

n.2 (3¢ Cir.), cert. denied, 534 U.S. 972 (Z2001). Federal courts

must afford the states deference in its determinations regarding

evidence and procedure. See (Crane v. Kentucky, 47¢ U.S. 683, 690
{1986} . It is well-established that "a state court’'s
misapplication of its own law does not generally raise a
constitutional claim. The federal courts have no Supervisory
authority over state judicial proceedings and may intervene only

o correct wrongs of constitutional dimension." Smith v. Horm,

D, 414 {34 Cir. 1897} {citationsg omitted), cert.

o]

120 F.34 4

1109 (1998).

s

o,

s
S

denied, 52

However, evidentiary rulings may violate due process when
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petitioner "was denied fundamental falrness at trial.
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WL 167036 at *4 (D.N.J. Aug. 22,

Hyuytching v, Hundley, 1991

1891y (wolin, J.) {citations omitted); sce alsc Kontakis v, Bever,

19 F.3d4 110, 120 ({34 Cir. 1994), cert. denied, 513 U.S5. 881

(18%4); Lisenba v, California, 314 U.5. 218, 228, 2354

(1241 {holding that state court’s evidentiary rulings may form
the basis for habeas relief when they "so infused the trial with
unfairness as to deny due process of law").

The appropriate inguiry is "whether the claimed errcor of law
is a fundamental defect which inherently results in a complete
miscarriage of Jjustice or in an omigsion inconsistent with the
rudimentary demands of falr procedure." Hutchins, 1991 WL 1870356

at *4 {citing Upited States v. De Luca, BB2 F.Zd 503, 50e (2d

§ (1990)) (other citations

ot

Cir. 198%), cert. denied, 496 U.5. 2

omitted) . The Supreme Court has further stated that "an
ctherwise valid conviction shcould not be set aside if the
reviewing court may confidently say on the whole record that the
constitutional error was harmless bheyond a reasonable doubt.®

Delaware v, Van Arsdall, 475 U.S8. 573, €681 (18%86). An error is

rnot harmless 1f "it aborts the basic trial process or denies it

altogether.” Hubching, 1981 wL 167036 at *5 (citing Rose Vv,
Clark, 478 U.S. 570, B78 n.6 (13846}

Here, a review of the whole record demonstrates that fhe

hearing process was fundamentaily fair petitioner was
represented by counsel, had the opportunity to cross-examine the




expert witnesses, and also presented expert testimony on his own
behalf, which likewilse contained hearsay evidence.
Moreover, as menticoned above, even if Judge Perretii’s

or the

i

rulings were in error, there was sufficient evidence
Jjudge to concliude by clear and convincing evidence that Sigman
was a sexually viclent predator in need of furither confinement.
Namely, Judge Perretti found sufficient evidence to establish
that petitioner had “clearly sericus difficulty in contrelling
his sex bhehaving ... conduct,” based on Dr. Carlson’s opinion
chat trearment at the ADTC had failed to mitigate the risk ¢f re-
aoffense. Judge Perretti noted petitioner’s own “revelations
of [his] exceedingly deviant arocusal and urges and fantasies,
[and! his repetitive acting ouf upon them,” and found that
petitioner “suffers from abnormal mental condition and
personality disorders that adversely impact his velitional,
cognitive, and emoticonal capacities in such a way as to
radispose him to commit sewually viclent acts.” The judge
further concluded that Sigman “has little or no control of his
sex-offending behavior, and ... that it is highly likely that he
will recidivate 1if not confined here for care, custody, and
farther treatment, .. " (3T £8-69).

Thusg, Sigman has not shown, ag reguired by 28 U.S5.C.

Z2%41d), that the state court determinations have “resulied in

[P

a4 declsion that was contrary to, or involved an unreascnable

applicaction of, clearly established Federal law, as determined by

[\
o




the Supreme Court of the United Stateg,” or “resulted in
decision that was based on an unreascnable determination of the
facts in light of the evidence presented in the State court

proceedings.” Accordingly, Ground Two of the habeas petition

C. Right to a Jury Trial

As part of his denial of due process arguments, Sigman also
contends that he was denied due process under the SVPA because he
was denied the right to a jury trial. {FPetition, Ground Three).

It i clear that under New Jersey law, there is no right to

jury trial in SVPA hearings. See In re Commitment of J.H.M.,

367 N.J. Super. 59%, 606-08 (App. Div. 2003}, cextif. denied, 179

N.J. 212 {(2004) (finding that persons subiect to commitment under
the SVPA are not entitrled to meore constitutional protections than

afforded by the statute, and noting that the SVPA statute does

not provide for jury trials), disapproved of on other grounds in,

Trore Civil Commitment of A E.F., 377 N.J. Super. 473, 493 (App.

Div.y, certif. denied, 18% N.J. 393 (2005).

The United States Supreme Court has not decided the issue of

whether due process reguires a jury trial in civil commitment

proceedings.” Nor has the Supreme Court determined or
United Stareg v, Sanhar, 917 F.Z2d 1197, 12066-97
F{due process dges not provide right to jury trial
ment proceedings), cert. denied, 499 U.S. 963
reover, if i& inestructive that, in Lhe context of
habeas actions under 28 U.5.C 2254, courts have found
Sury trial in civil commitment proceedings n
, 335 F.3d4 705 (8th Cir. 2003), the Court of
Eighth Circult recently held that because there




incorperated the Seventh Amendment right tce a jury for such

cases . W

In Poole v. Goodno, 325 F.Z4d 705 {(8th Cir. 2003}, the Court

r“

of Appeals for the Eighth Circult pointed out that the Supreme

Court has permitted states to make their own procedural rules for

[

commitment cases. See id. at 711 {citing Addington v. Texas, 441
U.8. 418, 431 (1879)). The FEighth Circult noted thatg,

“[a]lthough the Court did not speak directly about juries in
addincgton, it certainly left it open to states to employ their
own preferred procedures. It ruled that a reasonable doubt
standard is nct reguired to meet the ‘constituticnal minimum’ for
civil commitments, and the same type of reasconing could be
applied to the type of jury trial issue we face.” Id. at 709.
Therefore, where there 1s no clearly established Supreme
Court law holding that due process reguires a jury trial in civil
commitment proceedings or that incorporates the Seventh Amendment
right to a jury trial in such cases, see Pgole, 335 F.3d at 710-

11, thig Court conciudes that there is no federal constitutional

arly established” Supreme Court law which would require
1 in cases dealing with civil commitment of sexual
predatc r%, & habeas petition pursuant to 28 U.5.C. § 2254
uch an argument must be denied. 335 F.3d at 710-711.

The Seventh amendment o the United States Constitution
atates: “In Sults at common law, where the value in controversy
shall exceed twenty dollars, the right of trial by jury shall be
preserved, and no fact tried by a jury shall be otherwise
reexamined in any Court in the United States, than according to
ruies of the common law.” Th endment right to a
Lal does not apply o sta
erey v, Del Mopfe Dunes a

™

e Seventh !
e court proceedings. See City
Monterey, 526 U.S5. 687, 719

N
:3
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right to a Jury trial in state SVP civil commitment proceedings,
and Sigman’s claim for relief on this ground will be denied for

re to statre a claim of federal constituticonal deprivation.

h
ot
[

Tl A

. Ineffecrive Assistance of Counsel Claim

The rignt to counsel is the right to effective assistance of

R

counsel, and counsel can deprive a defendant of the right by

failing to render adeguate legal assistance. See Strickland v.

466 U,S. BER, 686 {(1984). under Strickland, a

petiticner seeking te prove a Sixth Amendment violation must
demonstrate that his counsel’'s performance fell below an
obiective standard of reasonableness, assessing the facts of the
case at the time of counsel’'s conduct. Id. at 688-839; Jacobs v,

Horn, 395 F.3d 92, 102 {3d Cir. 2005), cert. denied, Jacocbs v.

Beard, 126 S.Ct. 479 (2005); Keller v, Tarkins, 251 F.3d 408, 418

d Cir. 2001)y. Counsel’s errors must have been "so serious as

fad

{
to deprive the defendant of a fair trial, a trial whose result is
reliable.” Strickland, 466 U.S5. at €88. "In any case presenting
an ineffectiveness claim, the performance inguiry must be whether
counsel’s assistance was reasonable considering all the
circumerances.® Id. The Supreme Court [urther explained:

scrutiny of counsel’s performance must be
nighly deferential. It is all too tempting for a
defendant to second-guess counsel’'s assistance after
conviction or ﬂdverue SEﬂLe“QC and it ig ail Loo easy
for a court, examining counsel’'s defense afiez it has
proved wrsucgessfgif to conciude that a particular act
or cmigssion of counsel was unreasonable, A faiv
assessment of attorney performance reguires that every
effort be made to eliminate the distorting effects of
; ight, to reconstruct the circumstances of

31




counsel ‘s challenged conduct, and to evaluate the
conduct from counsel’s perspective at the time.
Because of the difficuities inherent in making the
evaluation, a court must indulge a strong presumption
rhat counsel’s conduct falls within the wide range of

reazonable professional assigtance; that is, the

defendant must overcome the presumption that, under the
clroumstances, the challenged acti "might be

considered sound trial strategy.’

Id. at 689 (citations omitted!; sece also Virgin Islands v.

wheatherwax, 77 F.3d 1425, 1431 (34 Cir. 199&;}.

If able to demonstrate deficient performance by counsel, the
petitioner must also show that counsel’s substandard performance
actually prejudiced his defense. Strigkland, 466 U.S5. at 687.
Prejudice is shown if “there is a reasonable probability that,
but for counsel’s unprofessional errors, the result of the
proceeding would have been different. A reasonable probability
is a probability sufficient to undermine confidence in the
outcome.” Id. at 694. The reviewing court must evaluate the

effect of any errors in light of the totality of the evidence.

Td. at £95-96. Thus, the petitioner must establish both

deficient performance and resulting prejudice in order to state

an ineffective assistance of counsel claim. Id. at 7
Jacobs, 395 F.3d at 102; Keller, 251 F.2d at 418.

Tn this case, in Ground Five of hig petiticon, Sigman claims

that his counsel was ineffective because he failed to challenge
rhe admissibility of the State’s expert testimony on the

.
]

folliowing grounds: (1) “misuse, misrepresentation and

nisinterpretation of actuarial results and what they mean;” (2)

Lad
[\




fallure to acdhere to the diagnestic criteria of the DSM when
rendering a diagnosig; (3) failure to adeqguately support opinions
on risk of re-offense; (4) “failure to advise the court of the
limits of reliability regarding clinical judgment relied upon by
rhe States’'s experts;” and (&) failure to adeguately challenge
rhe validicy of the Static 99 in predicting risk. {petition,

¥ 12, Ground Five).

In response to the Petition, the State argues that Sigman
fails to identify the specifics of his counsel’'s alleged
deficiencies. The State also noted that petitioner’s claim of
ineffective assistance of cocunsel is just another iteration of
hisg argument concerning the weight of evidence. The State
contends that Sigman has not proffered any evidence that anything
his counsel allegedly failed to do would have altered the cutcome
of the civil commitment proceedings. Thus, having failed to
establish deficient performance and resulting prejudice, the
ineffective assistance of ccunsel claim should be denied.

Sigman filed a traverse in cbjection to the State’s
response. In his traverse, Sigman specified that his counsel

iled to elicit under either cross-examinatbion or direct expert

0]

restimony the ‘readily available reported scientific findings
regarding the poor reliability of clinical judgmen
(Petitioner’s Traverse at 99 90-91). He alsc contends that his

counsel failed to challenge the jimited validity of the actuarial

ascegsments as to the high likelihood of recidivism, and that

i
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counsel failed to challenge the deviation of the state experts

82-97) .

from “psycho-diagnostic practice standards.” (Id. at

After careful review of the record, this Court finds that
Sigman has made no showing that his counsel’'s performance was
deficient. Instead, Sigman simply disputes the evidential
findings by the trial judge. This Court finds nothing in the
record to show that Sigman’s ccounsel did not aggressively and
competently represent petiticner. Expert Lestimony was offered
on Sigman’s behalf, and counsel also strenucusly crosg-examined
the state experts. Sigman’s arguments about his counsel’s
performance are nothing more than Monday-morning quarter-hacking.
The record is completely bereft of any attorney incompetence or
deficiency. Rather, Sigman’s arguments of ineffectiveness of
counsel are simply based on a difference of petitioner’s opinion
with the trial court as to what evidence should have been
admitted and relied upon by the court. Conseqguently, where these
evidential claims have been determined to lack merit, there can
be no finding of deficient performance or prejudice that would
have changed the outcome of the proceeding to support a claim of
ineffectivensss of counsel.

Therefore, Sigman has not established a constitutional
violation. Nor has he shown, as regquired under 28 U.S.C.

§ 2254(d), that the acticons of the state courts resulted in a
decision that was contrary te, or involved an unreascnable

epplication of, clearly established federal law, as determined by




thne Supréme Court in Strickland, or resulted in a decision that
was based on an unreascnable determination of the facts in light
of the evidence presented in the state court proceedings.
Accordingly, this ineffective assistance of trial counsel claim
for habeas relief will be denied.

ITIT. CERTIFICATE OF APPEALABILITY

This Court next must determine whether a certificate of
eppealability should issue. See Third Circuit Local aAppellate
rule 27.2. The Court may issue a certificate of appealability
only if the petitioner “has made a substantial showing of the
denial of a constitutional right.” 28 U.5.C. § 2253 (ch(2). For
rhe reasons discussed above, this Court’s review of the claims
advanced by petitioner demonstrates that he has failed to make a
substantial showing of the denial of a constitutional right
necessary for a certificate of appealability to issue. Thus,
this Court declines to issue a certificate of appealability
pursuant to 28 U.S.C. § 2253 (ci (2).

CONCLUSION

For the above reasons, this Court finds that the § 2254

habeas petition should be denied on the merits and a certificate

te Order follows.

of appealability will not issue.

M.

States Di

T
inite
DATED : /7 s /o8
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