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UNI TED STATES DI STRI CT COURT
DI STRI CT OF NEW JERSEY

Givil Case No.: 06-4491 (JAQ
LEWS |. HAGAN, et al.,

Plaintiffs,

v. E OPI NI ON
GRACE ROCERS, Admi nistrator,
et al.,

Def endant s.
APPEARANCES:

Lewis |I. Hagan, Pro Se

Janes Henphill, Pro Se

Charl es Slaughter, Pro Se

Ranonci to Ranpbs, Pro Se

Robert P. Watson, Pro Se

Adult Diagnostic and Treatnment Center
8 Production Way

P. 0. Box 190

Avenel, NJ 07001
GREENAVAY, JR., District Judge

Plaintiffs are confined at the Adult Di agnostic and
Treatnent Center, Avenel, New Jersey. They have submtted this
Conmpl ai nt under 42 U.S.C. § 1983, along with individual
attachnments to the Conpl aint, and individual applications for pro
bono counsel, and have asked the Court to allow themto proceed

in forma pauperis (“IFP"), pursuant to 28 U S.C. § 1915.' This

! The Court notes that Plaintiff Hagan has not submitted a
conplete IFP application in the instant case. However, Plaintiff
is a plaintiff in another case pending in this Court, Hagan, et
al. v. Rogers, et al., Docket Nunber 06-5033 (SRC). In that
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requires the Court to determ ne whether Federal Rule of G vil
Procedure 20 authorizes the joinder of these clainms and
plaintiffs and, if so, howto assess the filing fee required
under 28 U.S.C. 8§ 1915(b).

BACKGROUND

Plaintiff Hagan states that the listed plaintiffs in this
case have been exposed to involuntary inhalation of tobacco
snoke, and that there is a | ack of adequate ventilation in the
facility. He also states that his |egal nmail has been opened by
corrections officers outside of his presence, and that the prices
on outgoing |legal mail have increased. He asks for nonetary and
injunctive relief.

Each additional plaintiff has submtted an addendumto the
conplaint. Each asserts simlar clains with different factual
backgrounds concerni ng second hand snoke exposure. Sone assert
the opening of legal mail claim and others assert the claim
regarding the cost of the legal mail increasing.

Plaintiffs ask for nonetary and injunctive relief, to be

permtted to proceed in forma pauperis, and for the appointnment

of pro bono counsel.

case, Plaintiff filed a conpleted | FP application that reflects
that he does qualify to proceed | FP
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ANALYSI S
A Joi nder
Title 28 of the United States Code, section 1915 governs

proceedi ngs in forma pauperis and i nposes special limtations

wWth respect to in forma pauperis actions brought by prisoners.

Rul e 20 of the Federal Rules of Civil Procedure governs
perm ssive joinder of parties and provides, in pertinent part,
that "[a]ll persons may join in one action as plaintiffs if they
assert any right to relief jointly, severally, or in the
alternative in respect of or arising out of the sane transaction,
occurrence, or series of transactions or occurrences and if any
guestion of |law or fact comon to all these persons will arise in
t he action.”

Two Gircuit Courts of Appeals have anal yzed the

interrelationship of 8§ 1915 and Rule 20. In Hubbard v. Hal ey,

262 F.3d 1194 (11th CGr. 2001), cert. denied, 534 U S. 1136

(2002), the Court of Appeals for the Eleventh Crcuit concl uded
t hat the | anguage of 8 1915(b) (1), that "the prisoner shall be
required to pay the full amount of a filing fee,” requires each
prisoner to bring a separate suit and, to the extent that
statutory | anguage actually conflicts with Rule 20, the statute
repeal s the rule.

The Court of Appeals for the Seventh G rcuit, however, found

no irreconcilable conflict between § 1915(b)(1) and Rule 20 and
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held that district courts nust accept conplaints filed by
mul tiple prisoners if the criteria of perm ssive joinder are

satisfied. See Boriboune v. Berge, 391 F.3d 852 (7th Cir. 2004).

Neverthel ess, the Seventh Crcuit held that each prisoner joining
ina nultiple-prisoner civil action nust pay the full filing fee
in order to conply with the clear |anguage of 8 1915(b)(1) and to
satisfy the financial incentive of the statute to deter frivol ous
prisoner actions. See id. at 855-56.

Whet her or not there is an inherent conflict between
8§ 1915(b) and Rule 20, at least two district courts have found
that the inpracticalities inherent in nultiple-prisoner
litigation mlitate against the perm ssive joinder allowed by

Rul e 20. See Wasko v. Allen County Jail, 2006 W. 978956 ( N. D.

Ind. April 12, 2006); Swenson v. MacDonal d, 2006 W. 240233 (D

Mont. Jan. 30, 2006). Anong the difficulties noted by these
courts are the need for each plaintiff to sign the pleadings, and
t he consequent possibilities that docunents may be changed as
they are circulated or that prisoners nmay seek to conpel prison
authorities to permt themto gather to discuss the joint
l[itigation. These two district courts have al so noted that jail
popul ations are notably transitory, making joint litigation
difficult.

A final consideration for the District Court for the

District of Montana was the possibility that "coercion, subtle or
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not, frequently plays a role in relations between inmates."
Swenson, 2006 W. 240233 at *4.

This Court finds the reasoning of these district courts
persuasive. Prisoners are not in the sane situation as non-
prisoner joint plaintiffs; prisoners’ circunstances nake joint
[itigation exceptionally difficult.

In addition, Plaintiffs here have asserted clains that
requi re individualized screening, pursuant to 28 U S. C
8 1915(e)(2). The adequacy of the claimalleged by each
Plaintiff is dependent upon his individual need and the behavi or
of prison officials with respect to that individual Plaintiff.

Joi nder of their clains, however, would permt all Plaintiffs to
avoid the risk of a "strike" under 8 1915(g) if even one
Plaintiff states a claim because 8§ 1915(g) inposes a strike only
if the entire action is dism ssed. For all of the foregoing
reasons, joinder is not appropriate.

Rul e 21 provides that "[p]arties nmay be dropped [froma
case] ... on such terns as are just." It would not be just nerely
to dismss all but the lead Plaintiff fromthis case. |nstead,
this Court will direct the Cerk to open a separate case for each
of the other Plaintiffs in this action. Each of the Plaintiffs
will be granted leave to file a witing or an anended conpl ai nt

asserting his desire to proceed with his individual clains.
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Not hing in this Opinion should be construed as precludi ng
any or all of the Plaintiffs from cooperating to the extent that
they are able or as preventing consolidation of these cases for

trial if that beconmes appropriate at a | ater date.

CONCLUSI ON

For the reasons set forth herein, this Court finds that
joinder of Plaintiffs' clains under Rule 20 is not suitable. An

appropriate Order foll ows.

S/ Joseph A. G eenaway, Jr.

JOSEPH A, GREENAVAY, JR, U.S.D.J.
DATED: May 7, 2007
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