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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

BANXCORP,
Civil Action No. 07-3398 (ES) (CLW)
Plaintiff,
OPINION
V.

BANKRATE INC,,

Defendant.

SALAS, DISTRICT JUDGE

This matter is before the Court by way Bankrate Inc.’s (“Bankrate”) Motion for
Reconsideration pursuantitocal Civil Rule 7.1(i). (Defendant Bankratec.’s Brief in Support
of its Motion for Reconsideration Pursuant to LoCalil Rule 7.1(i), (“Def.Rec. Br.”) at 1, D.E.
355). This Court has jurisdictigrursuant to 28 U.S.C. 88 1332@a)d (c). The Court’s decision
is based on its review of the briefs submitted in support of and in opposition to Bankrate’s
Motion for Reconsideration, anthe Court hereby decides the Motion without oral argument
pursuant to Fed. R. Civ. P. 78. ForethHollowing reasons, Defendant’s Motion for
Reconsideration is GRANTED.
. BACKGROUND

In its July 30, 2012 Opinion denying in part and granting in part Defendant’s Motion to
Dismiss the Fifth Amended Complaint (“5AC”"), thourt held that Plaintiff Banxcorp did have
standing to bring its Sherman Act 8 1 mar#tisision/customer allocation claimSée“July 30,

2012 Opinion”, D.E. 351, at 22). HowevergtiCourt dismissed that claim because it was
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insufficiently pleaded. 1d.). The dismissal was withoutgyudice. Defendant Bankrate now
asks this Court to reconsider its holdingtasstanding and find tha®laintiff does not have
standing to bring its 8 1 markeivision/customer allocation claim, and to dismiss that claim
with prejudice. (Def. Rec. Br. at 6).

. LEGAL STANDARD

“Motions for reconsideratiomre not expressly recognizedtime Federal Rules of Civil
Procedure.” Dubler v. Hangsterfer's LabsNo. 09-5144, 2012 U.S. Dist. LEXIS 53847, at *3
(D.N.J. Apr. 17, 2012) (citinynited States v. Compaction Sys. CpB&8 F. Supp. 2d 339, 345
(D.N.J. 1999)). “Generally, a motion for reconsate is treated as a 1tmon to alter or amend
judgment under Federal Rule of Civil Procedureeb9gr as a motion for relief from judgment or
order under Federal Rule @fivil Procedure 60(b).”1d. (citing Compaction Sys. Corp88 F.
Supp. 2d at 345). In the District of New Jgrsmeotions for reconsideration are governed by
Local Civil Rule 7.1(i).

In seeking reconsideration, the party msgbmit “[a] brief setting forth concisely the
matter or controlling decisions which the partyidees the Judge . . . overlooked[.]” L. Civ. R.
7.1()). “The standard of review involved & motion for [reconsideration] is quite high, and
therefore [reconsideration] granted very sparingly.”United States v. Jone$58 F.R.D. 309,
314 (D.N.J. 1994). The party seegito persuade the court thaconsideration is appropriate
bears the burden of demonstrateither: “(1) an intervening change in the controlling law; (2)
the availability of new evidence that was notikde when the court [issued its order]; or (3)
the need to correct a cleara of law or fact or to mvent manifest injustice.’Max’s Seafood
Café ex rel. Lou-Ann, Inc. v. Quinterok76 F.3d 669, 677 (3d CiL.999) (internal citation

omitted). Thus, “[t]lhe [c]ourt will grant a motidfor reconsideration only where it overlooked a



factual or legal issue that may alter the disposition of the matteubler, 2012 U.S. Dist.
LEXIS 53847, at *4 (citingcompaction Sys. CorB8 F. Supp. 2d at 345).

With these legal principles in mind, the Coturns to the issue raised by Defendant’s
motion.

1. DISCUSSION

In moving to dismiss the 5AC, Bankrate arguleat Plaintiff lacked standing to bring its
market division/customer allocation claifmecause the Supreme Court has held “that a
competitor cannot, as a matter of law, sufferaaitrust injury from a . . . market/customer
allocation agreement because the effect of both raise prices.” (Defendant Bankrate Inc.’s
Brief in Support of its Motion to Dismiss Rams of the Fifth Amended Complaint with
Prejudice (“Def. Mov. Br.”) at 12, D.E. 306). ThXourt rejected that gument, explaining that
“the United States Supreme Court has heild favor of a Plaintiff asserting market
division/customer allocationafter expressly acknowledging ath prices rosedue to the
agreement.” $eeduly 30, 2012 Opinion at 22). The Court reliedRatmer v. BRG of Georgia,
Inc., 498 U.S. 46, 47, 49 (1990), to support its holdird.).(

This Court’'s reliance orPalmer was erroneous. The pléih in that case was a
customer, not a competitorSeePalmer, 498 U.S. at 46. The Supreme Court has held that
competitors cannot recover for a “conspiracy tpase nonprice restraints that have the effect of
either raising market price or limiting outpubtecause “[s]uch restrictions, though harmful to
competition, actually benefit competitors by making supracompetitive pricing more attractive.”
Matsushita Elec. Indus. ColLtd. v. Zenith Radio Corp475 U.S. 574, 583 (1986%ee also
Alberta Gas Chems. Ltd. v. E.I. Du Pont De nemours and &6. F.2d 1235, 1242 (3d Cir.

1987) (“[Clompetitors cannot recover antitriddmages for a conspiracy to impose nonprice



restraints that have the effect of either imgsmarket price or limiting output[.]”); Areeda &
Hovenkamp, Antitrust Law J 348a (“[A] rival is actlyabenefited if its rivés . . . divide markets
with the result that prices in the market increaSech rivals lack injury-in-fact and are denied
standing.”); 1 348b (“When a . . . market digisj or similar collaboration among competitors
substantially reduces competition, consumers suffer while existing rivals benefit. As the
Supreme Court recognized, a plaintiff competitor isinptred in fact whemnivals restrict their
output, thus allowing the plaintifto enjoy higher prices, great®utput, or both.” (citing
Matsushita 475 U.S. at 586))accord Atlantic RichfieldCo. v. USA Petroleum Go495 U.S.
328, 337 (1990) (articulating the same reasoninghm context of a wéical price-fixing
conspiracy claim).

In opposing the motion for reconsideration, R primarily raisesthree arguments.
First, it argues that this Court and Judge Wtga previously held that the price-fixing claim
was sufficiently pleaded. (Plaintiffs Memendum of Law in Opposition to Defendant
Bankrate’s Motion for Reconsideration Pursuantacal Civil Rule 7.1(i) (“Pl. Opp. Br.”) at 2-
3, D.E. 360). The Court rejects this argumesttduse the argument concerns sufficient pleading
of the price-fixing claim and natanding to bring the market déidn/customer allocation claim.

Second, Plaintiff argues that Judge Witgm held—in Banxcorp’s action against
LendingTree—that “BanxCorp’s status as a competitor does not preclude it from having
standing. If anything, its atus bolsters its claim thathas antitrust standing.”ld. at 3 (citation
omitted))> Additionally, in her July 7, 2008 opiniodudge Wigenton founthat the claims
asserted against LendingTree in the original complaint were sufficiently plédat @). The

Court rejects these contentions because it findg #s explained above, courts have held that

! Plaintiff refers taBanxCorp v. LendingTree LL®lo. 10-2467, 2011 WL 541807 (D.N.J. Feb. 7, 2011). That
action was once separate from tese but has since been consolidated.



competitors “cannot recover antitrust damagesfoonspiracy to impose nonprice restraints that
have the effect of either ramg market price or limiting output.Alberta Gas 826 F.2d at 1242
(citation omitted). Courts have dismissed angit claims based on lack of antitrust standing
even at the pleading stageSee SigmaPharm, Inc. v. Mutual Pharm. Co.,, 1464 F. App’x 64,
65-66 (3d Cir. 2011) (affirming dirict court's grant of defelant’'s motion to dismiss for
“failure to adequately plad antitrust standing”’NicSand, Inc. v. 3M Cp507 F.3d 442, 449 (6th
Cir. 2007) (“[W]e not only may—buive must—reject claims under Rule 12(b)(6) when antitrust
standing is missing.”) (internal quotations omitte@ity of Pittsburgh v. West Penn Power Co.
147 F.3d 256, 259 (3d Cir. 1998) (affirming distrmurt's grant of defendants’ motion to
dismiss pursuant to rule 12(b)(fr lack of antitrst standing). Morear, Judge Wigenton’s
rulings in the once separatendingTreeaction do not bind this Cots determinations as to
Bankrate.

Finally, Plaintiff argues tha®almerdid not draw a distinction between competitors and
customers and therefore theren distinction. On the other harélaintiff argues that at least
one court—Fricke-Parks Press, Inc. v. Fan$49 F. Supp. 2d 1175, 1180 (N.D. Cal. 2001)—has
cited toPalmerwhen finding that a competitor sufficienileged an antitrust injury as a result
of an agreement between defendants to divid&ketsand allocate custonserThe Court rejects
these arguments for two reasons. ti-&s illustrated above, the couhigvecreated a distinction
between competitors and customers asserting ehailkision/customer allocation claims in an

environment in which prices rose as aulé of the anticompetitive conduct. TRalmer Court

2 The Court recognizes that “the existence of antitrust injury is not typically resolved through motions to dismiss.”
Schuylkill Energy Res., Inc. v. Pa. Power & Light ,Cbl3 F.3d 405, 417 (3d Cir. 1997) (citation omitted).
However, the Court also nottsat “courts are required to accept all wekgded allegations in the complaint as true
and draw all reasonable inferences in favor of the non-moving pdtillips v. Cnty. of Alleghenp15 F.3d 224,

231 (3d Cir. 2008). Accordingly, accepting Plaintiff's allegations in the 23&Grue, the Court cannot find that
Plaintiff, a competitor, has standing to sue for a markesidn/customer allocation conspiracy, the effect of which
was to raise prices.



presumably did not discuss the distinction lestw customers and competitors because it had no
reason to do so. Secqrtte district court irFricke-Parksrelied onPalmerfor the proposition
that “[tlhe proscription againgharket allocations or divisionsxtends to potential as well as
actual competitors.”ld. at 1180 (citingPalmer, 498 U.S. at 49-50). The district court was not
relying onPalmerfor the proposition advaed by Plaintiff—that comgtitors have standing in

all instances in which markets meedivided or customers wertagated, including environments
where that specific anticompetitive activity had the effect of raising prices.

Accordingly, the Court revises its July 30, 2012 Opinion in three respects. First, it finds
that Plaintiff did not have standing to kgints market divisionfastomer allocation claim
under 8 1 of the Sherman Antitrust Act. &ed, the Court dismissethat claim without
prejudice. SeeSigmaPharm, Inc. v. Mutual Pharm. Co., In€72 F. Supp. 2d 660, 677 (E.D. Pa.
2011) (dismissing without prejudigaaintiff's Sherman Act claim folack of antitrust standing);
Indium Corp. of America v. Semi-Alloys, In&66 F. Supp. 1344, 1354 (N.D.N.Y. 1983)
(dismissing plaintiff's original complaint without prejudice after finding lack of antitrust
standing)cf. In re Digital Music Antitrust Litig. 812 F. Supp. 2d 390, 405, 420 (S.D.N.Y. 2011)
(dismissing with prejudice plairiitis complaint for lack of antrust standing only after finding
that plaintiff had failed three times to cudeficiencies with regard to standing)eatherby v.
RCA Corp, No. 85-1615, 1986 WL 21336, at *11 (N.D.N.Y¥986) (dismissing with prejudice
only after finding that plaintiff mae two failed attempts at ebtshing antitrust standing, and
dismissing without prejudice, for lack of antitrusanding against anotheet of defendants).
Finally, the Court dismisses thmarket division/customer allottan claim without prejudice
under the New Jersey Antitrust Act because it failder that Act for the same reasons as under

the federal antitrust lawsSeeSt. Clair v. Citizens Fin. Grp340 F. App’x 62, 65 n.2 (3d Cir.



2009);Desai v. St. Barnabas Med. Ct610 A.2d 662, 671 (N.J. 1986).
V. CONCLUSION

For the foregoing reasons, Defendant’siorofor reconsideration is GRANTED.

s/Esther Salas
Esther Salas, U.S.D.J.




