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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

)
In Re APPLICATION OF
TOMMIE H. TELFAIR, ) Index No. 10-2958 (GEB)
also known as
HASSAN GATLING, ) OPINION
Petitioner.
)

BROWN, Chief Judge:

Ultimately, this matte come: before the Court upor Petitioner Tommie H. Teflair's
(“Telfair”) submission of two filings se¢ Docke Entries Nos 5 and 6, which Petitioner qualified,
jointly, as his motion for reconsideration (“Motion”) of the Colgrfprior decision entered in the
instan matter For the reasons detailed below, Telfair's presestion will be granted in forr!
However the Court’s prior dispositior of Telfair’s claims will not change. Additionally, also for
the reason detailec below a limited ordel of preclusiol will be entere: with regarc to all

prospectiv pra se filings executed by Telfair in this District, in the curtly pending, closed and

! The United States Court of Appeals for the Ti@ictuit guided that a litigant’s motion
for reconsideration should be deemed “granted” wthercourt (the decision of which the
litigant is seeking a reconsideration of) addredisesnerits — rather than the mere procedural
propriety or lack thereof — of that motion. F&ena-Ruiz v. Solorzan@81 Fed. App'x 110,

2008 U.S. App. LEXIS 12436, at *2-3, n.1 (3d Cid08). However, the very fact of the court’s
review does not prevent the court performing sedomsideration analysis (of the original
application, as supplanted by the points raisegtlermotion for reconsideration) from reaching a
disposition identical — either in its rationaleioits outcome, or in both regards — to the court’s
decision previously reached upon examination obtinginal application._Seil.
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future matters.

A meaningfu discussio of the issue ait hancis not feasibl¢ without a carefu examination
of Petitioners (thais, Telfair anc Catrin: R. Gatling’s} prior action:in this District. This chain of
prior action: will be subdividecinto two groups: (a) the criminal matter being prosecutgairest
Gatling; and (b) the actions initiated against piTklfair (that grouy in turn, is comprised of two
distinct categoriesi.e: (1) the matter: initiatec in connectiol with Telfair’'s currently ongoirg
criminal prosecutior anc (2) the civil actionsinitiatec by Telfair seemingl in responsto his—and,
perhaps, Gatling’s — prosecution).

l. TELFAIR’'S PRIOR ACTIONS

A. Telfair's Criminal Prosecution

It appears that the relevant events began to uatmbdit half a decade ago when,

[o]n . .. September 5, 2006, officers of the NdwRolice Department were

dispatche to aresidenc al 185 Parke Street Newark New Jersey to investigati a

repor of gunfire Upon arriving at the scene, officers were metayoccupants of

the residenc wha state( thai they had heard gunshots fired at the backdoor of the

home Law enforcement officers investigated the redragce to the home and

discovered several bullet holes in the back dooremgty shell casings nearby.

After enterin¢ the residence with the apparent consent of the twaoimaats, law

enforcemer officersobserve bulletholesin the front of arefrigerato in the kitchen.

An officer ther examiner anc opened the refrigerator, finding a projectile in the

bottorr of the refrigerator While searching for other projectiles and evideatthe
shooting the officer discovered in plain view clear plastic containersdirg a

2 The original submission made in this matter dsdezlaims on behalf of both Telfair,
also known as Hassan Gatling, and Catrina R. @gtfi@atling”), seegenerally Docket Entry
No. 1, but that submission designated Telfair assthle applicant and bore solely Telfair’s
signature._Seml. at 1 and 19; seasoDocket Entry No. 4, at 1. Moreover, Telfair'sdat
submissions, including all submissions made in ectian with this Motion, suggest that
Gatling was an unwilling participant (and, perhagen unaware of her “participation” in this
matter). Therefore, while — solely for the easdistussion — the Court qualifies Gatling as the
second Petitioner in this matter, the Court’s dateations are made only as to the allegations
raised by Telfair and as to the litigation practieenployed by Telfair, not Gatling.
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substanc resemblini cocainc base The officers subsequently discovered an
additiona substanc that field teste( positive for the presenc of heroin as well as
severesmal bag:containin¢quantitie:of heroin On the following day, agents from
the Drug Enforcemer Administratior (the “DEA”) interviewe(the two occupants,
wha statet thai the heroir discovere in the residenc belonger to an individual
name( “Hassail Gatling,” an apparent alias for [Telfair]. The two occupastitged
thal they packaged certain quantities of heroin discal/etethe residence at the
directior of [Telfair] for the purpos: of distribution. The two occupants further
state(thaitheyhacreceive(paymentiin the form of castanc goods from Defendant
for preparing and packaging the heroin for distiidou A complaint and an arrest
warran were allegedl issue( for [Telfair] on or about September 8, 2006. On
Januar 23, 2007 [Telfair] was arreste ail the home of his girlfriend, [who was]
Gatling ... During a post-arrest interview with law enforcemenglfair] apparently
admittec thai he hac engage in criminal condut and narcotics trafficking with
severeindividualsonnumerou occasionin the Stat¢of New Jerse ancelsewhere.
After extensivi questioning [Telfair] requeste to speal with [an] attorne [Telfair
knew], Pau Bergrin Law enforcement officers allegedly complied Witlelfair’s]
reques anc cease questioninchim. After a brief continuance following [Telfair's]
arrestaone-cour criminalindictmen was filed on Marct 29, 2007 chargin¢[him]
with conspirac to distribute anc to posses with the intent to distribute 10C grams
or more of heroin . . A superseding indictment was filed on May 7, 4007. .
charcdng [him] with conspirac to distribute one kilogram or more of heroir . . . .
[That] supersedin indictmen was dismisse without prejudice [anc Telfair] was
arraigne: on a [new supersedin¢ two-coun indictmen . . . charging conspiracy to
distribute anc to posses with inteni to distribute 1 kilogram or more of heroin . . .
ancdistributior anc possessic with intenito distribute 10C gramsor more of heroin.

USAVv. Telfair (“Telfair-DMC"), 08-cr-075 (DMC), Docke EntryNo.14(slipopinion hereinafter

“DMC"), at 2-4.

Telfair's subsequel criminal proceeding were conducte in this District anc presideiover

by the Honorablt Dennis M. Cavanaug (“Judge Cavanaugh” Telfair provec to be a prolific pro

se litigant.

For instance, during the short (two-month)igeeifrom the time of his second re-

indictment to Judge Cavanaugh’s entry of DMC decision, Telfair:

mace roughly ten separapro se filings . . . contain[ing multiple anc repetitive
request: From these filings, [Judge Cavanaugh] identifesdsubstantive motions
upor which it appear[ec thai [Telfair was seek[ing relief, including a motion to
dismis:the seconisupersedinindictment a motior to be release on bail; amotion
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to suppres statementmade¢anc evidenci seized a motior for productior of Jencks

materials a motior for productior of Rule 404(b evidence a motior for production

of exculpator ancimpeachmermaterialsamotior requestin thaithe Government

preserv note: of governmer agents a motior for a polygrapl test anc a motior for

a chang of venu¢ [ — thest motions were made even though] many of these exact

motionsancargumentwere [already] considered and decided by [Judge Gaxgn

in a hearing on April 7, 2008[,] and a related @ridsued on May 20, 2008 . . . .

DMC, at 4-5 and n.2 (the language of footnote 2 isnparated, in part, in the main text).

Addressiniall Telfair's motionsanew Judgt Cavanaug deniec the bulk of thestmotions,
while grantin¢ — in full — Telfair's applications for production of Rule 404(b) evidence and
preservatio of note: of governmer agents anc alsc grantin¢— in pari— his motions for polygraph
tes anc for productior of exculpator anc impeachmer materials See id. al 15, Judge
Cavanaugh’ ordel anc accompanyin DMC opinior to thai effect were enterei on Decembe 10,
2008. Se¢ Telfair-DMC, Docket Entries 14 and 15.

While only three week: passe sincethe entry of the DMC opinior ancaccompanyinorder,
durinc thar time Telfair floodec Judgt Cavanaugh' chamber with new applicatons and caused
Judg« Cavanaug to hold a conferenc with regarc to then-existini state of affairs in Telfair's
criminal proceeding: Se¢ Telfair-DMC, Docke Entry No. 19. Upon finding Telfair's new
submission frivolous, Judge Cavanaugh entered an order dataghry 9, 2010, directing the Clerk
to refuse acceptance of i pra se motior from Telfair until further notice.Se¢ Docket Entry No.
16. However, as the discussion below illustratesg@udavanaugh’s order had no apparent effect
on Telfair's prolificprg se filings.

It appear that aithaijuncture Telfair was represente by a certair Mr. Kimball (a Criminal

Justict Act pane attorne' who, apparently beinc duly appoined by Judgt Cavanaugt replaced

Bergrir upor Telfair's request for termination of Bergrin's repentation): the record Telfair-
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DMC reflects Telfair’s pra se submissio madewith regarcto Kimball, Telfair-DMC, Docke Entry
No. 17; thar submissio wa:s filed less thar a weel after Judge Cavanaugh's directive barring
Telfair's pro se filings. Seeid. The submission made with regard to Kimball readks entirety,
as follows:

Dear Mr. Kimball,

| hope thar by now you have cometo understanthail don’t plar to quitfighting, even
if tharmean firing you. My life, and the life of my family, is all that aters to me,
not your job not the D.A. just me anc my family. Sc I'm kindly warning you, to do
whatneed to be done sc thatall thestviolations of law(s’ car ancwill be addressed,
rathe by way of my preser appea or by startin¢to actuallyputup afightin my case.
Listen | an far from stupid | now know whatmy pas preser counse was/is suppose
to have done, and what now needs to be done. For exammentind, supersede
simply means to make void, or repea by taking the place of. Now what is bothering
me is thayou have allowec this errotin facts and/o errorsin laws to gc uncontested,
as<it pertain:to my now newly 2-coun indictmen whichis a seriou: double jeopardy
violation, ancis the reckles actof multiplicity in thefirstinstance But of cores [sic]
you alread' know that the attempte innocen misrepresentatic is costing my legal
proces to endurtway to muct judicial abuse So | will keep this easily to the point,
pursuar to[] rule 18 U.S.C.A 3006« 3006A you really need to get my forensic
specialistanc my investigator anc get me thai polygrapt tes anc the polygrapl test
specialisi | wanito se¢the documentations/credenti of all partie: bein¢c requested,
ancfor therecorcl knowthaithe federa governmer hasthe money ancis obligated
to provide every aspect of effective representation, even if it i$ ymu per se. In
closing | hope we have a prope understandincounselol I'll se¢youonorabou the
week of January 16th, 2009!

Respectfully Submitted,

Mr. Tommie H Telfair

Pro-se Litigant

Cc File:

Tommie H Telfair

Clerk of the Courts

Honorable Judge Dennis M. Cavanaugh

Murray & Kimball's Law Offices

Clerks of the Appeals Court

Telfair-DMC, Docke Entry No. 17 (“Letter-Kimbal”) (original bolding, underlining and

capitalization removed).
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Five day:later Telfair filed a “notice an[d]requesto the Unitec State Couri of Appeal:for
the Third Circuit” challenging Jud¢ Cavanaugh' decisior to deny some of his motions thai were
addresse in the DMC opinion See Telfair-DMC, Docket Entry No. 18 Telfair-Appea”). In
addition six day: later Telfair filed a lengthy lettel addressed to Judge Cavanaugh; the letter
asserte thai Telfair “struggle[d in this very seriou: life threatenin circumstance scolde(Judge
Cavanaug for seekin( to bal Telfair's prg se filings, asserte “prejudicial and judicial
abuse/neglec on the pari of another judge in th District, Honorabl« William J. Martini (*Judge
Martini”)® anc requeste assignmer of anothe court-appointe counse (in place of Kimball) to
represer Telfair. See Telfair-DMC, Docke Entry No.20. Seemingly aiming to re-stress his points
to Judg«Cavanaugl Telfair — two week:latei—repeate the very samifiling, supplementinit with
another copy of hiLetter-Kimbal. Se¢ Telfair-DMC, Docket Entries Nos. 21 and 22.

Within threefollowing week: (durinc which Judg«Cavanaug helc aconferenc addressing
thethen-pendin procedurl aspects of Telfair’s criminal proceeding and esdiean order addressing
thethen-pendin pre-tria motionsanc reques for discovery se¢ Telfair-DMC, Docke EntriesNos.

23 and 24), Telfair's counsel was replaced again: € Cavanaug appointe:— to the positior no
longelhelc by Kimball - Mr. Michae N. Pedicin (“Pedicini”). SeeTelfair-DMC, Docke Entry No.
25.

During the nexthalf year while Telfair's criminal proceeding movec forward se¢ Telfair-

DMC, Docket Entries Nos. 26, 28, 31 and 32, Telfaadfi
(@) a letter requesting — on the grounds of his “bgangcedurally repressed due to the

contributon negligenc of counse [anc the operatiol of what he qualifiec as prejudic[ial]

® Telfair's proceedings presided by Judge Martigidetailed infra
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(b)

appellati rule 31.3' — productior of “documenation and proof of documentation” of all

record: submittecto the Court of Appeal: with regarcto Telfair-Appea, se¢ Telfair-DMC,

Docket Entry No. 27; and

adocumer titled “Attorney & Client Arrangement(s. in which Telfair notified Pedicin of
Telfair's opinior that his prior defense counsel performed “constracfraud [and]
misconduc in Office, & Rules of Profession: Conduct/Responsibili anc the violations
thereof’ anc demande from Pedicin “arrangement(s  in the form of twenty-nine items,
the list of which was comprisec inter alig, of suct irrelevan (eithel to the facts underlying
Telfair's prosecution or to the duties of his coupsand/or confusing utterances as:
“investigato anc forensic expert,’ “the filing of the pertinen motions,” “memorandum in
suppor of laws anc errec fact,” “motion to remove a.k.ai.e, to remove the abbreviation
of the *alsa knowr as’ designation], “appellan type motions,” “silver platter doctrine
violations,” “bill of rights violations,” “spoliation,” “falsus in uno,” “mens rea,” “stare
decisi¢doctrine, “addres DEA frauc & misconduct/frau of the prosecutor(s (via) office
of professione conduc anc responsitlity in Washington,” “protection type order forgh
client & client’'s family,” “addres the illegitimate date: and/o info on all paperwork, etc
Se¢ Telfair-DMC, Docket Entry No. 30 (use of parenthetical and “E¢n in original,
asystemic bolding, capitalization, italization anterlining removed). The “Attorney &
Client Arrangement(s. concluder with Telfair's directive to Pedicin to seel recuse of
Judg« Cavanaug on the grounds of Telfair's opinion that Judge Caveymawas biased

against Telfair.Se¢id. at 2-3.
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Apparenth complying with the wishe: of his client, Pedicin movec for recusal of Judge
Cavanaugl se¢ Telfair-DMC, Docke Entry No. 33, clarifying thai he was making thai application
upor Telfair's directive anc explainin¢ thai Telfair’s opinior abou Judg¢ Cavanaugh' “bias” was
derivec from Telfair's displeasure with those prosecutorial actions which Trelfaalified as
“misconduct anc from Telfair's disappointmer with Judge Cavanaugh'’s finding that the venue
of Telfair's prosecutio nee(noi be changec See Telfair-DMC, Docke Entry No.33-1 Pencini’'s
applicatior for recusal was denied by Judge Cavanaugh, whonceatipresiding over Telfair's
prosecutior conducte a chair of conference anc issuet numerws orders propelling Telfair's
criminal proceedingsSet¢ Telfair-DMC, Docket Entries Nos. 35, 36, 44 and 45.

In response to Judge Cavanaugh'’s actions, Tekaieted new filings, such as:

(@) ar eleven-pag single-space documer titled “Urgent Consideration Required” aiming,
apparently to teact Jude Cavanaugh procedural and substantive see Telfair-DMC,
Docket Entry No. 37;

(b) athirty-six-pagtdocumer titled “Conditiona Applicatior or Alternative Petition” asserting
thal Judge Cavanaugh' decision propelling Telfair's criminal actior were a resul of a
collective plot, allegedl perpetrate by all prosecutor and al Telfair’'s defens attorneys,
Telfair-DMC, Docket Entry No. 38;

(© a twenty-eight-pag documer virtually identica to the prior one, Telfair-DMC, Docket
Entry No. 39;

(d) a five-page “Affidavit of Merit(s)” asserting th#te DEA “agents and/or prosecution did
knowingly threate! [Telfair] physically mentally anc emotionally . . . by way of using

[Telfair's] children(s) mom as leveragese¢ Telfair-DMC, Docket Entry No. 40;
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(e) a twenty-eight-pag single-spac motior seekin( to use Telfair's “polygraph-tes examiner
as [Telfair’'s] character witnessse¢ Telfair-DMC, Docket Entry No. 46;

) a two-par seventy-seven-pa applicatior seekinc agair, dismissal of indictment on the
ground:ontheineffectivenesof Telfair's counse (presumablyPedicini) thairequestwas
accompanie by Telfair's opinior thai his prosecutor were commtting “prosecutorial
misconduc constitutional-torancimpeachable-offensesset Telfair-DMC, Docket Entries
Nos. 48 and 48-1,

(9) a forty-pag¢ “motion to dismis¢ due to the government’ vindictiveness selectivenes and
bac faith prosecution, double jeopardy, equal protection viotgs),” see Telfair-DMC,
Docket Entry No. 49; etc.

While Telfair's flood of motions accumulated bef Judg« Cavanaugt Telfair’s criminal

trial began See Telfair-DMC, Docke Entry No. 50 (indicatin¢ thai the trial begai on Februar 15,

2010) Thereafter, Telfair filed an application seekiludge Cavanaugh’s appointment of Telfair

achisownco-counse (onthe ground:thai—in Telfair's opinior — Pedicin was “refus[ing] to follow

his client’s instructions” by not “explosing [sic] miscduct in office, scheme to defraud, police-

corruption conspirac to the deprivatior of rights conflictin law & facts illegal-cohesion, etc.)

Se¢Telfair-DMC, Docke EntryNo.51. That latest application was filed on February2ta 0 (that

is, four days into Telfair’s trial) anc — its merits or lack thereo regardles — was mooi upor receipt,

a< on thar date Telfair was founc guilty by the jurors empanele for his trial. Se¢ Telfair-DMC,

Docke EntriesNos 53anc54;secalsc Docke Entry No.56. al 2 (denyin¢ Telfair's reques to “co-

counsel”).
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Havinc beerfouncguilty, Telfair swiftly produceranothe flood of voluminous applications,

including:

(@) a notice of appeal;

(b) a twenty-seven-page motion to “take judicial ndticE“improper joinder of offenses”;
(© a two-part sixty-seven-page “amended version” efdAme;

(d) a motion to “appoint new counsel” asserting thdtaliewas “procedurally deprived” by

Pedicini’s “intentional neglect(s) [and] contributenegligence,” and informing the court
thai Telfair filed alega malpracticiactior agains Pedicini se¢ Telfair-DMC, Docket Entries
Nos. 57-61 (and Docket Entry No. 71, at 10, repilng the summon in the actior Telfair
initiated against Pedicini), etc.

Thest flocks of filings, in turn, prompted: (a) Judge Camagh’s entry of another order

directing the Clerk not to acceept any furthepro se filings from Telfair, se¢ Telfair-DMC, Docket

Entry No.56,which—samcasthe previou: Judgt Cavanaugh' ordelto thar effeci— was of ncavail,

anc did not halt Telfair's exercises ipro se litigation; anc (b) Pedicini’s applicatior to Judge

Cavanaug askincto relieve him from the duty of representin Telfair (in thar application Pedicini

clarified tha he was requestin relief in ordei to avoic the dange of representatic while under

conflict of interest) See Telfair-DMC, Docke Entry No 72 (ordel grantin¢ Pedicini’s request

Finally, as Telfair begar awaiting his sentencin¢ he submittecanothe (fifty-page’ lettel to

the Couri of Appeal: seekin(to promp the resolutior of Telfair-Appea, se¢ Telfair-DMC, Docket

Entry No. 71; in respons to which the Court of Appeals satisfied Telfair's desire for aesgy

review. Se¢ Telfair-DMC, Docket Entry No. 73 (denying Telfair's appealrgriocatory).
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B. Telfair's Civil Actions in this District
While the dockets in the actions comprising Teldaariminal prosecution appear rather
lengthy? the cumulative of thest docket: pale: in compariso with Telfair's activity this Court
detected in the civil actions Telfair initiatedthns District.
1. Proceedings Before Judge Matrtini
As notec supri, one of Telfair's submission addresse to Judge Cavanaugh asserted
“prejudicial ancjudicial abuse/neglec by Judge«Martini. See Telfair-DMC, Docke Entry No. 20.

Thai assertio was seemingl madein referenc to Telfair’s civil actior Telfair v. Tandy (“ Telfair-

WJM”), 08-cv-0731 (WIM).
Telfair-WJM was initiated b Telfair's submissio of a civil complaint, executed pursuant

to Bivensv. Six Unknowr Agent: of Fed Bureat of Narcotic, 402 U.S 38€ (1971) thaicomplaint

(a nine-pag single-space narrative was receive( by the Clerk on February 7, 2008see Telfair-
WJM, Docke Entry No. 1, at 1, that i one week aftel Judgt Cavanaug appointel Kimball (who
replaceiBergrin’ as Telfair's defens counse See USA v. Telfair, 07-027: (DMC) (reflectinc the

pertinent time line). Assessing TelfaiBivens complaint, Judge Martini observed as follows:

Telfair, a federal prisoner currently confined la¢ tHudson County Correctional
Cente in Soutl Kearny New Jersey, . . . brings a civil rights complaint agaithe
following defendant: Karer P. Tandy Administrator of the . . . DEA,; Gerard P.
McAleer, Directol [of the] DEA in Newark 1-5C unknowr DEA agents; 1-50
unknowr federa agents Ray McCarthy, Chief of Police [in] Newark; Murad
Muhamme: [an officer with the] Newark Police . . . ; 1-5C unknowr police officers;
Pau W. Ber[g]rin, Esg. anc Christophe Christie United States Attorney for the
District of New Jersey. ... Telfair allegesttba January 23, 2007, he was taken
into custod' by DEA agents whao usec terroristic threat: to force [him] to admit to
dructrafficking crimesor cooperat with the agent in their investigatior ... Telfair

* The entirety of Telfair's criminal proceedingséflected in three distinct docket
indices, namely: 06-3133, 07-0272 and 07-0757.
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furthel allege: thatl he hac repeatedl requeste ar attorne' durin¢ his custodial
interrogatior but his reques was denied ... Telfair alleges that he was pressured
to take the Government plee offer, anc not to make any motions with respec to the
criminal charge agains him. . .. Telfair claims that the defendants violated his
constitutione rights unde the Fourth, Fifth, Sixth, and Fourteenth Amendrmeent
Namely he aserts claims of false arrest, unlawful search anduse, falsifying
document anc evidence intimidation criminal threis, coercion, denial of his
Mirande rights denia of medica treatmen thefi or conversioi of persone property,
denia of due proces anc equa protection selectiveanc malicious prosecutior and
denial of his right to a speedy trial.

Telfair-WJM, Docket Entry No. 14, at 1-5.
Since at the time of Judge Matrtini’s entering his dexisthe Supreme Court of the United

State was yel to decide its pivotal standard-of-eview caseAshcrof v. Igbal, 12¢ S. Ct. 1937

(2009) which unambiguousl articulate( the applicability of the standar of review se forth in an

antitrus case Bell Atl. Corp v. Twombly, 55CU.S 544(2007) to civil rights claims Judg«Martini

employed out of abundanc of caution the tes se forth in Conleyv. Gibsor, 355 U.S 41 (1957),

whichwas conclusivel archivecin Igbal. See Telfair-WJM, Docke Entry No. 14, al 8 (relyingon

Erickson v. Pardi, 551 U.S. 89 (2007), for reading of {fTwombly standard as test compatible

with and substantively identical — for the purposgsivil rights challenges — to that Conley).
Scassessir Telfair's claims Judg«Martini concluderthai Telfair’s false arres claimswere

viable basel on Telfair's conclusiol “that the DEA agents and other police officers had no

reasonabl suspiciol or probablccaus:to arres him.” See Telfair-WJM, Docke Entry No. 14, at

14. Therefore, Judge Martini concluded that Telfalialse arrest claim should survisue sponte

® As the criminal complaint filed iTelfair-DMC explains, Telfair was identified — as the
person orchestrating a drug trafficking scheme thbyresidents of the locale where police were
dispatched when gunfire was reportSe¢ Telfair-DMC, Docket Entry No. 1. Upon that
identification, an arrest warrant was executedaretfair,se¢ id., and Telfair was arrested
pursuant to that warrant, the existence of whidvioled probable cause for Telfair’'s arrest.
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dismissal Seeid. However, pursuant to the holdingsHeck v. Humphre', 512 U.S 477 (1994),

anc Wallace v. Katg, 127 S. Ct. 1091 (2007) Judgt Martini also concluded that this false arrest

claim should be staye Then, switching to Telfair's conclusion that DEA agents and Newark
police officers conducted an unlaw searck Judg« Martini rulec that this claim, too, was subject

to stay undeWallace v. Kat. Sec¢ Telfair-WJM, Docket Entry No. 14, at 19.

Upor sc concluding JudgtMatrtini turnecto the remainde of Telfair's claims Specifically,
he dismisse Telfair's claims agains Bergrir (for failure to mee the color-of-law requirement see
id. a121,aswell as Telfair’s claims agains prosecutor (on the ground: of prosecutoricimmunity),
se¢id. at 23, and also dismissed the clair malicious prosecutio (as premature Seeid. at 24.

Scfinding, Judg«Martini switchecto Telfair's claims baseionthe unelaborated allegation
thal“his Mirande rights were violated, se¢id. al25,ancdismisse thes«claims(onthe ground:that

police questioniniwithout a Mirande warning canno give rise to a cognizabl Bivens claim). See

id. al 25-26 Similarly dismissing Telfair's due process, spet&tl and equal protection claims,
se¢id. al 26-27 anc his property claims barrec by the Federe Tort Claims Act, se¢id. at 29, Judge
Martini directecservice solely asto a single Telfair's claim thai was not subjec to dismisse or stay,
i.e,, theclaimbaselon Telfair's unelaborate assertio thai Telfair was “deniec medicatreatment”
for his allegedly broken hanSecid. at 27-28.

Since Judg« Martini made expres findings only with regard to Telfair’s claims (without
addressin Telfair's allegation astheyappliecto eact particula defendar nametin the captior of
Telfair’s civil complaint) the Clerk carrectly discerned that Telfair's claims against iSte and
Bergrir weredismissec However, since the discussion provided in Judggili’s decision did not

expressl correlat(the identitie< of othel defendani with any othel Telfair claim, the Clerk — out of
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abundanc of cautior — serve(proces on all remainin¢defendant. i.e., on Ms. Tandyanc Messrs.
McAleer, McCarthy and MuhammaSet Telfair-WJM, Docket Entry No. 16.

Eventually Tandy anc McAleer movec for summar judgment assertingntel alia, that
Telfair’'s claims hacto be dismisse as<baseisolelyon Tandyanc McAleer’s supervisor positions.
Sec¢ Telfair-WJM, Docke Entry No. 30 (makinc the argumer the correctnes of which hasbecome
self-evidenin light of the Suprem Court’s200¢ decisionIgbal). Judge Matrtini granted Tandy and
McAller summar judgmen (pointinc outthai Telfair’s pleading — botl the original complain and
the amende one— were barrer of any allegation as< to Tandyanc McAller's persone involvement
in any alleged wrong)Se¢ Telfair-WJM, Docket Entry No. 41.

However neithe Tandyanc McAleer’s successft Rule 56 motions (nor the decision that
JudgtMartini entereraddressin Telfair's claims render Telfair-WJM aremarkabl proceedinc .
Rather, the flood of submissions Telfair packed ihiat action renders that matan anomaly.

Indeed, in addition to his original and amended glamts, Telfair filedinter alia:

(@ aten-pag single-space “petition in suppor of civil motion,”to Judg«Matrtini, se¢ Telfair-

WJM, Docket Entry No. 12;

(b)  anineteen-pa¢“memorandur of law in suppor of bail motior anc due proces violations,”
to Judg« Martini but alsc addressin issue not raisec in Telfair's original or amended
pleadingsse¢ Telfair-WJM, Docket Entry No. 13;

(© ar appee with regarcto Judgt«Martini’s decisiot (assertin tha “while [Telfair] struggle[s]
in the fight for [his] life,” Judg¢ Martini improperly errecin his conclusion by dismissing
Telfair's claims on such a petty basis as Telfair’s failure to assefticient grounds for

Telfair's claims),se¢ Telfair-wJM, Docket Entry No. 20;
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(d) another letter asserting that, while Telfair “sglejs] in this very serious legal
circumstance he is] bein¢ forcec betweel a rock anc a harc place’ by Judge Martini's
“sabotagini[his] castintentionally[and] allow[ing] mucl miscarriag of justice to be swept
under the rug,se¢ Telfair-wJM, Docket Entry No. 25;

(e) aletterapparentl relatecto Telfair'slega malpracticiactior agains Bergrin® putting Judge
Martini on notice of Telfair's opinion that Bergrin was “intentidhastalling these
proceedings with which [Bergrin] is causing seriodsliional injury to [Telfair’s] legal
process,’se¢ Telfair-WJM, Docket Entry No. 31;

) a “declaratior in suppor of plaintiff-petitioner(s civil-action,” in which he “respectfully
request[e Judg«Matrtini to] offer [Telfair] the consitutionally fair administration of justice,”
se¢ Telfair-WJM, Docket Entry No. 32;

(9) a “declaratior in suppor of petitioner(s),” stating effectively the sansee Telfair-WJM,
Docket Entry No. 33;

(h)  onemore “declaration, assertin — agair — the same se¢ Telfair-WJM, Docket Entry No.
34,

(1) a letter aiming to promp the Court of Appeals to reach a speedier decisiimregard to

Telfair's Appea of JudgtMartini’s screenin of the complain in Telfair-WJM, se¢ Telfair-
WJM, Docket Entry No. 37,
()] a Rule 60 motiorse¢ Telfair-WJM, Docket Entry No. 38;

(k) a copy of Telfair's “Attorney & Client Arrancement(s)” aimed at Pedicini, the counsel

® That action against Bergrin appears to be andistind different proceeding from the
legal malpractice action Telfair initiated agaiRstdicini. This Court has no information as to
whether or not Telfair initiated analogous actigaiast his other defense counsel, ikemball.
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representing Telfair iTelfair-DMC, se¢ Telfair-WJM, Docket Entry No. 39;

()] aletteinotifying Judg«Martini thai Telfair was applyinc for certiorar fromthe Unitec States
Supreme Courset Telfair-WJM, Docket Entry No. 43;

(m) a letter providing Judge Martini with details of Iféé’s application for certiorarisee
Telfair-WJM, Docket Entry No. 44;

(n) athirty-page correspondenccompriser of a potpourr of document createl with regard to
Telfair's criminal prosecutiorse¢ Telfair-WJM, Docket Entry No. 45;

(o)  athirty-six-pagtthree-pai“conditiona applicatior or alternativepetition,”informing Judge
Matrtini of Telfair’s opinior that with regarcto his criminal proceeding: “the government
anc state officials have conspire: to the malicious manifes deprivatiot of rights and the
perpetratio of afrauctantamour toimpeachble-offenses,se¢ Telfair-WJM, Docket Entry
No. 46;

(p) ar “affidavit of merit in lieu of certificaticn in support of legal-matter(s),” reciting those
guestion thai were aske« during Telfair's polygrapt tes administere in connectiol with

Telfair-DMC, se¢ Telfair-WJM, Docket Entry No. 47;

(q) atwenty-nine-pagthree-pai“joindertortcomplain & motior toconsolidate asserting that
Telfair's“prosecution ... havebeerinitiatec with unethica conduc anc characte ancwith
purpos:of coverin¢for state& governmer frauc and/o corruption tantamour to wrongful
arrest and the perpetration of a fraud & bad fartbsecution,’see Telfair-WJM, Docket
Entry No. 48;

n another this time thirty-one-pag anc six-par “joinder tort complaint,” alleging the very

same se¢ Telfair-WJM, Docket Entry No. 49;
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(s)

(t)

(u)

(v)

(w)
(x)

v)
(2)

(aa,

a thirty-one-page letter reciting the same, once acsee Telfair-WJM, Docke Entry No.
50;

athirty-three-pag letter still elaboratinion the same se¢ Telfair-WJM, Docke Entry No.
51;

a thirty-six-pagt five-pari repea of the same progressin to the language that asserted
“governmen anc state vexatious frivolous and/o capriciou: bac faith prosecutio and
outrageous official misconducise¢ Telfair-WJM, Docket Entry No. 52;

a sixty-one-pag six-part “conditional application or alternative pemn for review
(amendecin conjunctiorwith . . . affidavit of merit(s in suppor of civil/tort action,” which
was still maintaining the samse¢ Telfair-wJM, Docket Entry No. 53;

anothe copy of the sam«“conditiona application, se¢ Telfair-WJM, Docke Entry No. 54;
an application for “emergent” reli seekincimmediatc¢trial in Telfair-WJM, thatis, in the
actior wherethe responsiv paper were yeito befiled by the two non-dismisse defendants,
McCarthy and Muhammaset Telfair-WJM, Docket Entry No. 55;

one more copy of the same“emergent application se¢ Telfair-WJM, Docke Entry No. 56;
a “conditiona applicatior for ordei to show cause, requestin Judg« Martini to issue an
ordeidirectin¢ the Unitec State Attorney Genera the Unitec State Solicitor Genera the
undersigned and all not dismissed (and also athidsed) defendants Telfair-WJM to
“show causiastowhythe hereo pleading shoulcnotissucagainsthern in accordanc with
prayer of said pleadingsset Telfair-WJM, Docket Entry No. 58;

a“corrected’ versior of the same which — nonetheles — was allegin¢ exactlythe same see

Telfair-WJM, Docket Entry No. 59,
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(bb) as well as another motion for reconsideration, laotpetitior issuanc for ordel to show
cause, one more “petition issuanc for order to show cause,” petition for devoreview,
application for leave to file another “oversizetehf a notice seeking joinder of claims, a
letter seeking the same, etc. Jedfair-WJIM, Docket Entries Nos. 61-68.

Judge Martini, the Court of Appeals, the United&lé&Supreme Court and even counsel for
defendants in _Telfair-WJMlid not ignore Telfair's submissions. Indeed, @aurt of Appeals
dismissed Telfair's appeal without reaching theiésef procedural propriety or the merits of his
appeal: the dismissal was for failure to proseasta result of Telfair's refusal to pay the redaisi
filing fee. See€Telfair-WJM, Docket Entry No. 40. The Supreme Court, todresised Telfair’'s
challenges by issuing six decisions, first denyliefair's application for a writ of mandamus, see
In re Telfair 130 S. Ct. 511, 2009 U.S. LEXIS 7902 (2009), thenying his request for a writ of
prohibition, sedn re Telfair 130 S. Ct. 511, 2009 U.S. LEXIS 7924 (2009), tdenying his
application for certiorari, sek re Telfair 130 S. Ct. 511, 2009 U.S. LEXIS 8176 (2009),rafte
which denying his application for rehearing, geee Telfair 130 S. Ct. 1044 (2009), following that
decision with another denial of request for relregrsedn re Telfair 130 S. Ct. 1045, 2009 U.S.
LEXIS 8957 (2009), and concluding with the thirdinol of denial of rehearing, s&ere Telfair
130 S. Ct. 1045, 2009 U.S. LEXIS 8958 (2009, euden December 14). Meanwhile, counsel for
the long-dismissed Telfair-WJMefendants Tandy and McAller filed a letter addegisto Judge
Martini, seeking the Court’s assistance in stopplmifair from referring, in each and every
application Telfasir was filing in_Telfair-WJMo Tandy and McAleer as actual defendants. See
Telfair-WJM, Docket Entry No. 57. Inresponse, Judge Marsued an order explaining to Telfair

that Telfair's latest flood of submissions was waity incomprehensible and, to the extent Telfair

Page 18 of 84



wished to raise any claims on behalf of Gatlingsthclaims were improperly asserted since Telfair

lacked standing to raise challenges on Gatlingtelie Se€Telfair-WJM, Docket Entry No. 60.

Apparently taking notice of the fact that his subsions were read and responded to, Telfair

increased his litigious efforts by filing six sulssions during just the month of June;:i.e.

(@)

(b)

(€)

(d)

(€)

(f)

(9)

a twenty-two page motion for reconsideratieseating that, in his claims related to Gatling,
he should have been deemed to have standing tbesia@ise he was conducting what he
gualified as his own “chief litigation” of “tortu@iconduct . . . tantamount to ex post facto
violation(s),” se€Telfair-WJM, Docket Entry No. 61;

a twenty-five page “de novo conditional apptica for issuance of order to show cause,” see
Telfair-WJM, Docket Entry No. 61;

a forty-six page repeat of effectively the saimefair-wJM, Docket Entry No. 62;
another copy of the same, Jesfair-WJM, Docket Entry No. 63;
an application “for leave to file oversize[# dovo petition for review,” sekelfair-WJM,
Docket Entry No. 64;

a forty-one page “notice/joinder tort complainith motion to consolidate” making the
already familiar accusations of “vexatious-litigatj frivolous, and/or capricious bad faith

prosecution and outrageous official misconducté Belfair-wJM, Docket Entry No. 66;
and
a document virtually identical to the initigirig made in the matter currently before this

Court! SeeTelfair-WwJM, Docket Entry No. 65.

" These submissions were not Telfair’s last. Jetfair-WJIM Docket Entry No. 67 (a

forty-four page letter reiterating his “joinder’sastions), and Telfair-wJlVDocket Entry No. 68
(a seventy-five page submission asserting the saittenewly developed emphasis on the Fifth
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2. Telfair's Civil Actions Duplicative to Telfair-wJ M
Telfair’s civil litigation activities in this Distct were not limited to the volumes he filed in
Telfair-WJM. In addition to that action, Telfair also instéd two other proceedings, Telfair v.

Holder(“Telfair-DMC-Civil ), 10-cv-0048 (DMC), and Telfair v. Hold€fTelfair-SDW"), 09-cv-

2806 (SDW), by filing two other submissions whibk Clerk qualified as Telfair’s civil complaints.
In Telfair-SDW, Telfair submitted a two-part forty-two page do@mtitled “petition for

review/remedy,” se€elfair-SDW, Docket Entry No. 1, while in Telfair-DMC-Civihe filed a three-

part thirty-six page document titled “corrected d@ibional application or alternative petition with

affidavit of merit in support.”_Seg&elfair-DMC-Civil, Docket Entry No. 1. Judge Cavanaugh,

presiding over Telfair-DMC-Civjlobserved that: (a) Telfair’s criminal trial conded a week prior

to Telfair’s filing of the submission initiating Tair-DMC-Civil ; and (b) Telfair’s claims in Telfair-

DMC-Civil presented a mix of allegations mimicking thoseediin_Telfair-wJMand those that

could, arguably, be entertained in a § 2255 acti®eeTelfair-DMC-Civil, Docket Entry No. 2.

Therefore, Judge Cavanaugh dismissed Telfair'sréoted conditional application or alternative
petition” without prejudice, as a premature Secf2@b5 application. Sdd. at 2.

Judge Cavanaugh’s decision, entered on FebruaB0249, was substantively analogous to
the one issued eight months prior by Honorable SDs&Vigenton (“Judge Wigenton”) with regard
to Telfair-SDW See Telfair-SDW, Docket Entry No. 2. Specifically, Judge Wigentdrserved
as follows:

[Telfair] is a party to another action, [Telfair-WJ, which is substantively identical

to the instant matter. Indeed, [Telfair's] amendenhplaint in [Telfair-WJM s the
very same document docketed in the instant matefTalfair's “petition for

Amendment).
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review/remedy”]. Moreover, the other document siitad by [Telfair for Judge
Wigenton’s review] presents reiterations of the samixed with statements that
vaguely resemble habeas challenges and laced xaés&ive amount of [Telfair’s]
generic legal statements and citations, the refasevhich is not entirely clear to this
Court.

[Telfair's] habeas challenges, i.ehallenges to the fact of his conviction or diorat
of his confinement, if any such challenges arenidéel, should be brought by filing
[direct appeal or an appropriate] habeas petifas],a separate action.

The [Bivens]aspects of the instant matter are duplicativeletfair-wWJM], and
should be dismissed as such [on the basis of the¢pof a federal court to prevent

duplicative litigation and to protect parties fr¢ime vexation of concurrent litigation
over the same subject matter.

Id. at 1-2 (citations to legal sources and docketes)tas well as quotation marks, omitted).
Upon so finding, Judge Wigenton directed administestermination of Telfair-SDWsee
id., and Judge Cavanaugh ordered the same resultneagtihs later with regard to Telfair-DMC-

Civil. SeeTelfair-DMC-Civil, Docket Entry No. 2.

Il. CRIMINAL PROSECUTION OF GATLING
While the above-described criminal and civil matteritiated by and against Telfair were
unfolding, another criminal action got underwaye firosecution of Telfair's apparent girlfriend,

Gatling. SedJSA v. Gatling 07-3528, and USA v. Gatlin@atling, 10-cr-0195 (DMC).

A criminal complaint against Gatling was filed orahh 9, 2007 (that is, six months after
a criminal complaint was filed against Telfair).eS&atling Docket Entry No. 1. Specifically, the
complaint filed against Gatling alleged that,

[o]n September 8, 2006, a criminal complaint andsirwarrant were issued by [a
judge in this District] charging . . . Telfair with. . conspir[acy] to distribute and
possess with intent to distribute . . . cocaineshas. . Law enforcement agents
learned that Telfair and . . . Gatling were romaadty involved, and that Telfair had
resided with Gatling at the residence located atVe2throp Street, Newark, New
Jersey (... "“Residence”) prior to the issuari¢kecriminal complaint [against him.
L]aw enforcement agents interviewed Gatling anceddker] if she knew Telfair
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[but] Gatling denied knowing [him], and denied thaifair was her boyfriend. On
.. . September 15, 2006, law enforcement agegtsrhinterviewed Gatling [that
interview was conducted] at the Essex County daNewark, New Jersey, where
Gatling was employed as a corrections officer. imithis interview, Gatling
[admitted] that she had lied to law enforcemennégduring [her prior] interview
..., and admitted that Telfair was her boyfriefdapproximately seven years.
Gatling further stated that Telfair had visited fiequently at the Residence, and that
she spoke with Telfair regularly by telephone. [{Bgl denied any other knowledge
of Telfair’s current location. During this [secoimtierview], law enforcement agents
advised Gatling, in substance, that Telfair wasgitifve, and that if she assisted
Telfair in avoiding arrest, she could he chargetth\warboring a fugitive.

On . . . January 22, 2007, law enforcement agebtereed an individual
subsequently identified as Telfair, exit the Resaeand enter a Honda Pilot parked
outside the Residence. Law enforcement agentsndieted that this Honda Pilot
[was] leased in defendant Gatling’s name. Latat f#ame day, law enforcement
agents observed the Honda Pilot arrive at the Res&ldriven by Gatling.

On ... January 23, 2007, law enforcement agergstad Telfair as he exited the
Residence and approached the Honda Pilot parksatleutAt the time of his arrest,
Telfair possessed a set of keys to the Honda &ildia set of keys to the Residence.
Telfair also knew the code for an alarm installettha Residence, and used this code
to deactivate the alarm in the presence of lawreafoent agents.

On ... January 23, 2007, law enforcement agatasviewed Telfair who stated, in

substance and in part, that: (a) he knew that eawgfor his arrest was outstanding;
(b) he used the Honda Pilot to drive Gatling todraployment the prior day [(] on

... January 22, 2007 [)]; (c) he had been regidth defendant Gatling at the
residence for a long time; and (d) his clothing wawed in the bedroom of the
Residence.

On ... January 31, 2007, law enforcement agetgsviewed Gatling who stated,
in substance and in part, that: (a) she recalledybeterviewed by law enforcement
agents . .. concerning the whereabouts of Te(tairat all times following her initial
interview with law enforcement agents . . . andticring through January 31, 2007,
Gatling knew that a warrant for Telfair's arresingned active and that Telfair
remained a fugitive; (c) Telfair began periodicaligiting Gatling at the Residence
[since] November 2006, [and] Telfair's visits be@more frequent, and . . .
eventually Telfair resumed living at the Residemgth Gatling and her son; (d)
Telfair utilized Gatling’s cellular telephone [fse] Telfair did not have a phone of
his own; (e) Telfair drove Gatling’s Honda Pilotdaimansported [her] to and from
her employment at the Essex County Jail; and @)kstew that Telfair possessed a
set of keys to the Residence.
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On March 13, 2007, four days after the above-quotiainal complaint was filed, Gatling
was arrested and ordered released, same day, eth@&hand bail._Se@atling Docket Entries
Nos. 2 and 5. Unlike Telfair's criminal proceegin Gatling’s prosecution has been uneventful.
SeeGatling Docket Entrioes Nos. 4 to 27 (indicating, irdéa, appointment of counsel for Gatling
(who, as this Court writes this Opinion, seemingintinues his representation of her), waiver of
preliminary hearing, relaxation of the terms of liagts bail bond by removing any encumbrances
from the property of her bond co-signor, etc.)isdpparently mutual civility continued throughout
Gatling’s indictment and arraignment processesdwtook place on March 18, 2010, and May 12,
2010, respectively, resulting in the entry of ardiat charge on one count of harboring a felon), see
Gatling Docket Entries Nos. 28 and 31, and remained tirout discovery. SeeGatling Docket
Entries Nos. 32 - 34.

On August 3, 2010, Judge Cavanaugh, presidingtbeggatlingmatter, held a hearing with
regard to Gatling’s decision to plea guilty to Haboring a felon charge, séatling Docket Entry

No. 35 (directing, intealia, continuance of her bail); acco@htling Docket Entries Nos. 36 and

37 (Gatling’s application for permission to entéegof guilty and her plea agreement), and set

Gatling’s sentencing date for November 15, 20168e Gatling Docket Entry No. 38.

8 The discovery proceedings led to prosecutorialfiof another charge (corresponding
to the information asserted in Gatling’'s criminahgplaint),i.e., that Gatling made false
statements to the DEA officials during her initad second interviewsSe¢ Gatlinc, Docket
Entry No. 33.

° The plea agreement indicates the prosecutoesinb recommend, upon Gatling’s
compliance with her part of the agreement, “a doamadjustment of 2 levels” of the penal
penalty which is applicable, under the United St&entencing Guidelines, to the offense with
regard to which Gatling elected to plea guilSe¢ Gatlinc, Docket Entry No. 37, at 7.
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. SUBMISSIONS MADE IN THE INSTANT MATTER
The instant matter was initiated by Telfair byrfdia submission executed on June 3, 2010,
seelnstant Matter, Docket Entry No. 1, at 19 (ithree and a half months after Telfair was found

guilty and at the time when Telfair was promptihg Court of Appeals to speed up the resolution

of Telfair-Appeaj it was also about three weeks after Gatling wisgned on the harboring a felon

charge, se&elfair-DMC and_GatlingDockets). That original submission consistethoée parts

totaling twenty-eight pages. Shkestant Matter. Docket Entry No. 1. Nine dayeifathat is, on

June 25, 2010, the Clerk received from Telfair amérgent de novo grievance,” this time

encompassing forty-two pages. $estant Matter, Docket Entry No. 2. Pursuantiedictates of

Local Civil Rule 104.1(e)(2), the instant matterswaassigned to the undersigned.

A. Telfair’s Initial and Second Filings in the Instant Matter
The Court can roughly map the content of Telfaftsresaid first two rounds of submissions
as follows:

1. The first round consists of: (a) a one-page dattan averring that Telfair was making his
statements under penalty of perjury, Bestant Matter, Docket Entry No. 1-1; (b) an etght
page “appendix” (informing this Court that, withgeed to_Telfair-DMC Telfair was
administered a polygraph test and, in additior, tledhad filed a legal malpractice action in
state courts against Pedicirsgelnstant Matter, Docket Entry No. 1-2; and (c) aateen-
page single-spaced grievance form (“Form-I1"). TH@m-l is a purely “homemade”
production, that is, in the sense that it integrata) the language obtained by Telfair from
some pre-printed form (or from various pre-prinfedns) and ethics code; with (b) the

material generated by Telfair himself, j.#he Form-I is merging all of the above into what
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strives to appear as a single pre-printed docuientfilled up” by Telfair. _Sednstant
Matter, Docket Entry No. 1. As noted at the outsfethis Opinion, the first page of the
Form-I designates Telfair as the “grievant,” anellist page bares solely Telfair’s signature,
while — as detailed below — the body of the Forisideemingly focusing — and setting the
bulk of claims — on behalf of Gatling. The contefithe Form-I, while lengthy, warrants at
least a cursory overview. Specifically,
a. The Form-I opens with the introductory languagaing, “Mail this Form to one of
the Clerk(s) of the Courts, For The United Statestriat Court for the District of
New Jersey 3rd cr. Mark the Envelope ‘ConfidentRtofessional Misconduct
Complaint’ or ‘Confidential: Judicial Disability Qoplaint,” see Form-I, at 1
(capitalization and lack thereof in original), seegly aiming to create the
impression that this District generated “a” preaped form that was eventually
utilized by Telfair for the purposes of submittittge Form-1, even though this
District neither created nor disseminated suchr@ fmot could it ever refer to the
Third Circuit as “3rd cr** Upon so opening, the Form-I proceeds to the Ingadi
which reads, “RULES OF ADMISSION AND PRACTICE (APRBIX TO RULE

46 OF THE RULES OF PRACTICE AND PROCEDURE) RULE 6 -

¢ Telfair's use of the sentence “Mark the Enveltpenfidential: Professional
Misconduct Complaint’ or ‘Confidential: Judicial €ability Complaint” suggests that he might
have borrowed some language from pre-printed/oritinas disseminated by federal Courts of
Appeals. Se¢, e.qg, http://www.cadc.uscourts.gov/internet/home.nsf/@atVL%20-%20
Forms%20-%20Judicial%20Misconduct%20Complaint%206#$FILE/Judicial%20Misconduc
t%20Complaint.pdf (replicating the form dissemirnbby the United States Court of Appeals for
the D.C. Circuit, which opens with the line “Markvelope ‘JUDICIAL MISCONDUCT
COMPLAINT’ or ‘JUDICIAL DISABILITY COMPLAINT.’ Do n ot put the name of the judge
or magistrate on the envelope”) (capitalizatiowiiginal).
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ACCUSATION OF PROFESSIONAL MISCONDUCT?"; that headinn turn, is
followed by what seems to be Telfair-generatedaipages of dictates as to how this
Court and the Clerk should act. Sdé*

b. After stating the above-discussed three pagésltdir's “rules” (the origin of which
this Court cannot discern), the Form-I proceed$ waitother two pages of copied
material, this time replicating Canon One of thel€of Judicial Conduct (“CJC,”
which is facially inapplicable to any matter ofaatiey — rather than judicial —
discipline), then reproduces an eliminated commgntaCannon On& and then
merges the language of that eliminated commentdoyaltered-by-Telfair parts of
the Preamble to the CJC. Sastant Matter, Docket Entry No. 1, at 3-4.

C. Having provided such four-page “introduction,”lfé& — once again — designates

himself as a “grievant” and, at that juncture,odiced Gatling by designating her

1 However, “Rule 46” addressing attorney-relatetiés is a Federal Rule Appellate

Procedure, which is: (i) inapplicable to internedgedural operations of a district court; and (ii)
does not contain any language even remotely resegniblat employed in the Form-Compare
Fed. R. App. P. 46, http://www.uscourts.gov/usca®tilesAndPolicies/rules/AP2009.pdf., at
44-45 (setting forth Appellate Procedure Rule 4fsrentirety). Moreover, while Rule 46
relates, at least, to the issues of attorney diseipthe rationale of Telfair’s reference to “Rée
escapes this Court since no “Rule 6” in eitherRderal Rules of Appellate Procedure or in this
District’s Local Rules relate, in any way or faghito the matters of attorney ethics. This
District’s extensive regulations (discus:infra) pertaining to the issues of attorney discipline a
set forth in Local Rule 104.1, which is read in jomation with its companion Local Rule 103.1.
Sec http://www.njd.uscourts.gov/rules/completeRule<2ilf, at 79-89.

12 The commentary quoted by Telfair was eliminatégmthe Code of Judicial Conduct
of the American Bar Association, as amended byt Jersey Supreme Court, replaced the
Canons of Judicial Ethics of the American Bar Asastian. Seénttp://www.judiciary.state.nj.us/
rules/appendices/appl_jud.htm.
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as his “associated aggrieved.” Seeid. at 4. He also clarifies that he is grieving
about the conduct of “Office of the U.S. Attorneffg¢ Agent(s) for the Government
and Defense Counselor(s),” but makes this statemghout providing a single
specific name of any attorney, hence, inviting aurt to conduct a disciplinary
review ofall lawyers employed by the Office of the United Stad¢torney and, in
addition, ofall lawyers that ever acted or are currently actindedsnse counselors
(presumably, in this District). See.

d. The following twelve pages of the Form-I représenarrative, which is subdivided
into thirty-three paragraphs (with a heading regd®@olloquy” interjected into the
midst of that narrative). Sdastant Matter, Docket Entry No. 1, at 5-38. Tes
thirty-three paragraphs are, in turn, composedtefmeshed statements that could
be roughly subdivided into three categories:

0] generalities, often nearly identical to the aorit of Telfair's multiple

applications filed in_Telfair-DMCand Telfair-WJM these statements are

peppered by legal and Latin terminology havingelevance to the content
of the narrative._Sed. For instance, Telfair informs this Court that

[t]he aggrieved, Telfair and Gatling and their dréinf“] have
had to suffer irreparable injury, duress, and thwtenal
stress and strains as a result of Gatling being aseollateral
through [Telfair’s] entire litigation(s) in fear odAs a mother
losing their children, their home, and as a clolsinig their

13 This Court is not familiar with the concept of$aciated aggrieved,” and the Court’s
research of that term in primary and secondarycgsuyielded no result.

4 The Court notes, in passing, that the submissiwede in Gatling’s criminal
prosecution and the statements made by Telfaielfaifr-WJM indicate that Gatling hase son.
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mother after already losing their father, See >opsel by
Negligence and the violations thereof. The derveat tort,
ex post facto, and the ex delicto stems from Gathiaing
used as collateral and is NOW being used as aterala
punishment for [Telfair] and/or where the governinen
trying to dissolve Gatling’s litigation in order tescape
further liability, See > Legal — Estoppel and thelations
thereof. [Both] Gatling, and her family have suéer
irreparable injury and will sustain further ovedtian(s)
unless this grievance is granted or, in the alieragiven
“Full” Prima Facie Review on its merits. [Telfaija[s]
continually been deprived of rights, and the natgeder
emergent intervention is of a unique-crux. The(&dased
on the present and previous pleading submittduet®tstrict
Court by [Telfair] qualifies [Telfair] for automatistanding
to complain and the paradox situation inadvertehtlye
created procedural - discrimination and further csqs
[Telfair] and Gatling to official - retaliations c#pidemic
proportions . . . . [Telfair and Gatling] have beka victims
of extreme machination by the governments’ attoshagd
the attorney(s) whom where to defend them, anddhatto
the fraud by the inducement, Gatling have beereftwrecesign
from her job in law enforcement as a result of dvert -
actions and professional misconduct initiated mexféer. . .
. As can be clearly seen here, the Governmenttampting
to coerces [Gatling] to assist in the furtheranfagbstructing
justice to avoid the repercussion of its overt ticms
tantamount to retaliation and the scheme to defraud The
prejudicial maneuvering by the official(s) have ledthe
impediment of the grievant(s) rights for judiciadlief,
additionally Gatling and her family is sufferingeverely and
to put it blunt, it is mandatory that the law resgcaeither
enjoining what's been happening, and issue an oofler
protection, and/or restraining order which woulekyant
further injury pending review on the merits in theerest of
justice. . .. Standing - Zone of Protected Irgere . Gatling
is a single mother working two - jobs, and duehte dvert -
actions of her attorney(s) acting to effect the predtice -
tort, coupled by the overt - actions of the goveentis
official acting to effect speculation and wagerorgofficial
information, suborning perjury and the constituibr&
negligent - tort, and the conspiracy to the depiovaof
rights, Gatling is being faced with a federal catain for
something that she is innocent of . . . . Pregetité
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government or its state counterpart is trying tptimize the
overt - actions initiated through the arrest andefal
prosecution of [Telfair and] Gatling tantamount to
government - retaliation presently aimed at Gatbegause
[Telfair] ha[s] been fighting his case and for exging his
constitutional and procedural rights. The goveminnealso
being tactical due to the “enormous amount of ligbihe
government faces if found guilty of the allegatibns
tantamount to Prima Facie Tort. See > Affidavitnoérits
attached herewith. . . . There is no way withoet pinoper
judicial jurisprudence [Telfair and] Gatling or hehildren
could survive the impact of these violations; thereo way
Gatling is going to have the money, strength orage to
defend herself against might and machinations & th
government with all the is at stake for the govezntnnor the
resources to defend against the allegation, wheresntire
legal process have been leveled in total favoraggcution.
coupled by the fear of what lo[]sing could meandqrerson
that has never been in any trouble and is nowifigtior her
life, and the life of her children; base on theefying,
[Telfair] is at the mercy of this tribunal to preuethe
obvious. Gatling nor her children should havpag for the
unethical law practices of the officials whom arging
everything to justify what's been done during theistire
situation, versus trying to correct what's been alon
throughout this entire legality. Based on the foiag
predicates [Telfair] implores this tribunal to exge the
petition for review in the furtherance of justice.. [Telfair]
further request that an order be entered enjoiranyg
harassments of [him], Gatling and any witnessesarhe
from any government or state officials; and furtmeplore
this tribunal to lend assistance in the foregoinattar(s),
because of the hardships of the circumstancesnGatames
[Telfair] for the action taken by the arrestingiotils and the
actions furthered by the government . . . . [T]ket fthat
[Telfair] ha[s] been confined for more than 3-years [is]
leaving [Telfair] and Gatling extremely overwhelmed
physically, emotionally, and past the point of eteaights;
with no responds to [Telfair's] complaints & petiti(s) for
review so readily apparent, [Telfair] respectfuthplore this
tribunal to immediately issue an order . . . tooamjpr stay
[Telfair's] and Gatling’s entire [criminal] litigan . . . .

Id. at 4-16 (underlying, brackets and bolding removeapitalization,
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(ii)

(iii)

apostrophes, parenthetical marks, punctuationljsgaind angle brackets in
original);

The foregoing is heavily laced with Telfair'erigthy opinions as to what the
applicable law and public policies are or should Beed. at 4-17; and

In addition, the Form-I contains a few factusthtements leading this Court
to conclude that Telfair is expressing his disappoent with Gatling being
relieved from her employ, sé@ at 8 (“Gatling ha[s] been forced to resign
from her job in law enforcement”), with the circuaisces of Telfair and
Gatling's arrests, see.q, id. at 12, with the fact that Gatling and Telfair’s
criminal prosecution are currently underway rattiem postponed either
indefinitely or until Gatling’s son is legally emapated,_sead. at 14
(referring to “Gatling's fears, her emotional stafebeing, and that the
government is wagering on Gatling's family situagiknowing her children
have no other parent left to look after them owtl [Telfair]”), with the
fact that Gatling was offered a plea agreementidsex 13 (“government is
trying to capitalize on Gatling’s fears, in attemptto induce her into taking
a plea or thinking she’s facing 5 year and that sheuld accept 2 to 3
years”), with the fact that superceding indictmemntse filed against Telfair,
seeid. at 9 (referring to the “indictment number(s) whled to the double

jeopardy violation”), and with the fact that his ioms and applications to
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call certain persons as witnesses were defig&keid. Finally, it appears
that Telfair asserts that “the government” undwpitalized on Telfair's
affections for Gatling._Sead. at 5 and 13 (“Gatling . . . used as collateral”;
“Gatling . . . used by the government as collatgral
2. Telfair's second round of submissions (“Form-fifgsents effectively the same Form-I (with
a few paragraphs reshuffled, and a few additiorsdusgsions of Telfair’'s vision of law
added). _Semstant Matter, Docket Entry No. 2, at 1-20. Taet repeating the Form-I is
followed by Telfair's “declaration,” virtually idercal to that described supraconjunction
with the Court’s detailing the content of Telfaiigtial round of submissions. Sgkat 22.
The Form-Il and declaration are accompanied byamtyvpage “appendix” which has:
(@) a page informing this Court, once again, théfiras pursuing a legal malpractice
claim against Pedicini in the state courts, igeat 23;
(b) an “affidavit of merit in lieu of certificatiom support of legal-matter(s)” submitted
(or intended to be submitted) to an unspecifidsutral in connection with Telfair-
WJMWM; itis discussing the polygraph test Telfair radonnection with Telfair-DMC
see 24-25; that “affidavit” is submitted jointly witha document marked
“Confidential/To Whom It May Concern” and recitititge same polygraph test, see
id. at 26; the two are packaged jointly with a copthefletter from Judge Cavanaugh
to Telfair's counsel addressing the issue of cotisat polygraph test, sé# at 27,

(© a copy of the declaration submitted by the rbsmissed defendants Tandy and

15 It seems Telfair refers to such motions as hjgiegtion to Judge Cavanaugh seeking
to call the person who administered Telfair's podygh test as Telfair's character witness.
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McAleer in Telfair-WJM seeid. at 28-31;

(d) a copy of the order by Judge Cavanaugh aimirstog the flood of Telfair’s filings
in Telfair-DMC, seeid. at 32;

(e) a copy of Gatling’s proposed plea agreemesgeid. at 33;

() copies of two letters indicating that Telfaiterhpted to file a grievance against
Pedicini with the New Jersey Lawyers' Fund for @llierotection, seml. at 34-35;

(9) copies of letters indicating Telfair's filing adthics grievances against Bergrin,
Kimball and Pedicini with the Office of Attorneyltits (“OAE”), sedd. at 36, 39;

(h) a copy of the letter from the OAE declining detiikg of Telfair’s ethics grievances
against Joseph N. Minish and Paul B. Matsy,ideat 41; and

(1) a copy of a subpoena executed by Pedicini, irmeation with Telfair's defense,
while Pedicini was representing Telfair_in Telf8#JM. Seed. at 37-38.

B. The Court’s Prior Order and Telfair's Instant Mot ion

On August 9, this Court issued an order (“Augustedi) that echoed Judge Martini’s prior

ruling, i.e, that Telfair lacked standing to bring civil rightr habeas claims on behalf of Gatling.

Seelnstant Matter, Docket Entry No. 4; accdrdlfair-WJM, Docket Entry No. 60. In response,

Telfair submitted his instant two-part Motion seekreconsideration of this Court’s August Order.
Seelnstant Matter, Docket Entries Nos. 5 and 6. Tdtal volume of Telfair's Motion is two
hundred and seventy two pages,igegendering this Court’s detailed discussion ofdbetent of

that submission unwarranted in light of the consitlens dictated by judicial economy and the

% The Court notes with concern the unexplained mégrwhich Telfair obtained a copy
of Gatling’s proposed plea agreement.
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already substantial length of this Opinion. Therefat shall suffice to state that Telfair, in no
ambiguous terms, asserted that — in this actiore was aiming to “challenge his continued
detention,” seénstant Matter, Docket Entry No. 5, at 3, the piefy of Gatling’s re-arrest, see.,

and also to raise claims of a civil rights natliom the basis of the doctrine_of respondegierior

Seeid. at 5. The remainder of his submission presemsskntially, a repeat of the statements

already made during Telfair’s first two rounds tihfy executed in this matter, with addition of:
(a) Fifth Amendment allegations substantively iidguishable from those made in Telfair's recent
filings executed in Telfair-WJMand(b) recitals of the claims dismissed withymleee by Judge
Martini in Telfair-WJM

C. The Relief Sought by Telfair in This Matter

Closing its overview of the submissions made byaiein this matter, the Court finds it
useful to quote the exact relief Telfair has besgksg in this alleged attorney discipline action.
Specifically, Telfair requested:

1) A Hearing [En Banc] in order to deter furthergmmal and legal injury.

2) A Injunctive, Punitive, declaratory judgment, Wwhich to establish the
predicates that the action(s) of the respondewitfigted the Constitutional
& Procedural right(s) of the grievant(s).

3) Such other relief as this Tribunal deems jusippr, and equitable.

4) The Grievant(s) further request appointmentN#\\V] counsel and a New
Judge to assist in this extreme circumstance(s).

5) An order ENJOINING (“any”) Harassment(s) or Rigti@gon(s) of Telfair,
Gatling(s), family members, and witnesses from y"a®fficial(s) acting
on an individual or Official - Capacity.

6) The aggrieved aim and purpose is to obtainfrellech would [expedite]
the [petition for review] pursuant to 5 U.S.C.A7@ — 706 (emphasis on
8 702 & 705) and to [enjoin or stay] the proseautaf the aggrieved
pending said review as a legally cognizable right.

" Indeed, Teflair recited law unambiguously indiegthis intent to file a Bivens
complaint. _Sedénstant Matter, Docket Entry No. 5, at 9.

Page 33 of 84



7) The aggrieved motive(s) are to [primarily] sesk investigation by the
superior(s) of the respondent(s) “sanctions,” “destlory,™injunctive” and
“punitive,” decree or, in the alternative, the agged especially implores
the honorable court to review the lawfulness oftteious/present legality
in its entirety to determine the appropriate adstration of laws in order to
prevent the premeditated and/or post - meditatesdrattion of Justice
tantamount to the manifest [miscarriage of justice]

Instant Matter, Docket Entry No. 1, at 19 (cap#ation, brackets, parenthetical and quotation
marks in original)®
As detailed below, Telfair's Motion, same as higrid and Form-Il, do not warrant

initiation of disciplinary proceedings or any othelief.

8 Telflair's Motion sets forth an analogous requfestrelief, reading:

=

“A” declaratory, injunctive, and punitive decree.

2. A declaratory judgment, pursuant to 28 USCA § 2@t the action(s) of
the respondent(s) violated the Constitutional &dectural right(s) of the
Petitioner(s).

3. An Order enjoining, or the postponement of the ulydey federal

prosecution of Gatling and Telfair pending reviewguant to 5 USCA 8

705 - Relief Pending Review and/or 28 USCA § 2202.

4, Such other relief as this court deems just, proguea, equitable.

5. An order ENJOINING “any” Harassment(s) of Gatlifiggflair, and
witnesses from “any” Official(s) acting on an indiual/Official —
Capacity.

6. Rule 65. Injunctions and Restraining Orders [GautFor amendments

effective December 1, 2009, see prospective amenmidmaée to this rule.]
(A) specific facts in an affidavit or a verified roplaint clearly show that
immediate and irreparable injury, loss, or damadler@sult to the movant
before the adverse party can be heard in opposdiwh (B) the movant’s
attorney certifies in writing any efforts made tgeggnotice and the reasons
why it should not be required.

Wherefore, Telfair moves this court to grant thesfderein or, in the alternative,

provide reasons for the denial in the form of aatasion of law, which will allow

Petitioner to file a meaningful interlocutory appea

Instant Matter, Docket Entry No. 6, at 53 (cap#ation, brackets, parenthetical and quotation
marks in original).
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V. TELFAIR'S APPLICATION IS NOT ABONA FIDE DISCIPLINARY GRIEVANCE

A. The Bulk of Events Complained of Was Not Performd By Counsel

Adisciplinary proceeding may be conducted by@uwosirt only under the powers articulated
in the preamble of Local Civil Rule 104.1, whiclopides, in relevant part, that “[tlhe Court, in
furtherance of its inherent power and responsyhititsupervise theonduct of attorneyswho are
admitted to practice before it or admitted for the purpose of a particular proasgd. . .” L. Civ.

R. 104.1 (emphasis supplied). Therefore, any grieg about ethics (or lack thereof) of a person
who isnot an attorney admitted to practice in this Distaatomatically falls outside this Court’s
jurisdiction. _Seéd. Consequently, the bulk of facts alleged by Tekkannot operate as a basis for
any disciplinary proceeding in this District, j.aeither the circumstances of Telfair and Gatbng’
arrests by the DEA agents and police officers thermactions undertaken (or statements made) by
jail officials where Gatling was employed (or bylipe academy officials where Gatling was,
seemingly, enrolled), that might have played pafatling’s decision to leave her employ or law
enforcement training, could fall within the scodetlas Court’s disciplinary review: this is so
simply because these DEA agents, police officaitspfficials, etc. were not attorneys admitted to
practice in this District.

Moreover, this Court — holding a mandate equaldnd-in no way exceeding — those held
by Judges Cavanaugh, Martini or Wigenton, has rthaaitly to conduct any review of their
decisions. Hence, any of Telfair’s allegationsoaggted with activities of persons other than the
prosecutors of Telfair and Gatling’s criminal magtand their defense counsel are of no relevance

to the inquiry at hand.
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B. Telfair's Allegations Are a Mix of Civil Rights and Habeas Challenges

While Telfair packaged his allegations into therrdrand Form-Il, each of which mimics
a disciplinary grievance, and laced his challenggl excerpts from the CJC and preprinted
disciplinary forms disseminated by appellate cqouhsse cosmetic alterations did not transform
his submissions into_a bofide disciplinary grievance: “[i]t is the [content dfd pleading] which

defines the nature of an action.” Florida Dep%$ti#te v. Treasure Salvors, Ing58 U.S. 670, 706

(1982).

Here, Telfair’s lists of remedies requested inkbem-I and in his Motion (seeking to halt
his and Gatling’s criminal proceedings, and damdauges supervisory officials for alleged
constitutional violations), read jointly with hisements that, ultimately, he is seeking rele@se f
confinement, unambiguously indicate that Telfas ihat submitted a true disciplinary grievance,
since he is notinterested in the range of remedigsciplinary proceeding could offer, e@ensure
of certain attorneys or a suspension of their [@g@ to appear before this District Court in cagyaci
of counsel, et¢? Consequently, the instant matter cannot be figchlis disciplinary proceedings;
rather, it is a disguised attempt to relitigatdpbethis Court, the matters that were adjudicated
other Judges in the District.

In other words, to the extent Telfair wishes tollgmge his criminal conviction or his

¥ Accorc 28 C.F.R. 77.5 (expressly stressing that the gliseiry provisions and rules of
ethics do not give rise to private remedies and flarended solely for the guidance of attorneys
for the government. They are not intended to, ap and may not be relied upon to create a right
or benefit, substantive or procedural, enforceablaw by a party to litigation with the United
States, including criminal defendants, targetsubjects of criminal investigations, witnesses in
criminal or civil cases”)Eleming v. Lappe, 2006 U.S. Dist. LEXIS 15830 (D.N.J. Mar. 10,
2006) (relying on 28 C.F.R. 77.5 to deny a crimigheflendant private remediecf. In re Grand
Jury Subpoer, 533 F. Supp. 2d 602, 608 (W.D.N.C. 2007) (“a fatgethics] statute . . . should
not be construed in any way to alter federal sulbista, procedural, or evidentiary law”).
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upcoming penal sentence, these challenges carsbd omly by means of direct appeal or by filing
a habeas application, pursuant to 28 U.S.C. § 2268ge Cavanaugh already explained this very

point to Telfair in_Telfair-DMC-Civil SeeTelfair-DMC-Civil, Docket Entry No. 2 (construing

Telfair's statements as a prematurely filed § 2B&beas petition).

Analogously, Telfair’s civil challenges cannot laésed in this action. Telfair's challenges
based on the theory of respondesaggeriomere already dismissed by Judge Martini in hissiec
addressing Tandy and McAleer’'s motion for summadgment._Se&elfair-WwJM, Docket Entry
No. 41. It has become undisputable that the sasna@skal would be warranted, under the holding
of Igbal, with regard to any official implicated solely tme grounds of his/her supervisory
position. Moreover, Telfair's claims against hisfehse counsel were already conclusively
dismissed by Judge Martini upon his initial scregnof Telfair's complaint, se&elfair-wJwm,
Docket Entry No. 14, and cannot be relitigatedhis br any other matter. Sdelfair-SDW,
Docket Entry No. 2 (explaining to Telfair that hanmot maintain duplicative legal actions).
Finally, the same applies to Telfair's claim agsgrimalicious prosecution: this cause of action was
stayed by Judge Martini, subject to Telfair’s atiiag) the outcome meeting the requirements posed
by the elements of this toft,seeid., and cannot be re-raised by initiation of an effety

duplicative proceeding.__Sdelfair-SDW, Docket Entry No. 2*

2 The same applies to Telfair’s false arrest clise¢ Telfair-WJM, Docket Entry No.
14; however, that claim has no relevance to amyral action and, thus, raises no issue of
attorney ethics.

2 Telfair's disregard for the value of a judici@dision is particularly appalling in light
of the fact that — with regard Telfair-WJM — a dismissal was entered by the Court of Appeals
and then the Supreme Court of the United Stateschddny Telfair’s six virtually identical
applications.
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C. Telfair Has No Standing to Assert Wrongs Committd Against Gatling

As noted above, the bulk of Telfair's claims asseacts related to Gatling, not Telfair.
However, under the “next friend” doctrine, standis@llowed to a third person only if this third
person could file and pursue a claim in court dmaltfeof someone who is unable to do so on his/her
own. The doctrine dates back to the English Hakimapus Act of 1679 and provides a narrow
exception to the “case or controversy” requirenseiforth in the Article Il of Constitution. See

Whitmore v. Arkansgs495 U.S. 149, 154-55 (1990).

The WhitmoreCourt set out two requirements that should be lmgdhe one seeking to
qualify for “next friend” standing: (a) “the 'nefttend’ must be truly dedicated to the best intsres
of the person on whose behalf [(s)he] seeks @ali&” (and it has been further suggested that a
“next friend' must have some significant relatiopswith the real party in interest”); and (b) “the
'next friend' must provide an adequate explanatisinch as inaccessibility, mental incompetence,
or other disability — why the real party in intdreannot appear on his[/her] own behalf to prosecut
the action.”_Idat 163-64. The burden is on the “next friendjustify his/her status and, thereby,
to obtain the jurisdiction of the federal courfeeid. at 164.

In view of these requirements, this Court cannoageize Telfair as Gatling's “next friend.”
Even if this Court were to hypothesize that Teltad Gatling’s relationship somehow renders
Telfair “truly dedicated to the best interests'Gatling (which, the Court notes in passing, is high
guestionable granted that Telfair sought abodea#iirg’s residence knowing that he was subject
to arrest warrant, and Gatling was informed of $hene by the DEA agents, |.eealizing that
Gatling's decision to give him shelter would expbse to criminal liability), the Court would not

be able to recognize Telfair as Gatling's “nexdrid” simply because the second prong of Whitmore
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cannot be met in the case at bar since: (a) Gatliagrrently ongoing criminal proceedings
unambiguously indicate Gatling’s full mental capgcand (b) Telfair's assertions that Gatling
experiences “fears” of criminal prosecution andeptial imprisonment simply do not render
Gatling legally incompetent.

D. Reconsideration of Conclusions Reached in the Augt Order Is Unwarranted

Currently, Telfair seeks reconsideration of thisif's August Order. However, a motion
for reconsideration is a device of limited utilitfhere are only four grounds upon which a motion
for reconsideration might be granted: (a) to cdrneanifest errors of law or fact upon which the
judgment was based; (b) to present newly-discovergateviously unavailable evidence; (c) to
prevent manifestinjustice; and (d) to accord #aslon to an intervening change in prevailing law.
Seell Charles A. Wright, Arthur R. Miller & Mary Kaigane, Federal Practice and Procedure 8

2810.1 (2d ed. 1995); sedsoHarsco Corp. v. Zlotnicki779 F.2d 906, 909 (3d Cir. 1985), cert.

denied 476 U.S. 1171 (1986) (purpose of motion for restd@ration is to correct manifest errors
of law or fact or to present newly discovered emim. “To support reargument, a moving party
must show that dispositive factual matters or altig decisions of law were overlooked by the

court in reaching its prior decision.”__Assistedvibg Associates of Moorestown, L.L.C., v.

Moorestown Tp.996 F. Supp. 409, 442 (D.N.J. 1998).

In contrast, mere disagreement with the districrt® decision is an inappropriate ground
for a motion for reconsideration: such disagreerskatld be raised through the appellate process.

Seeid. (citing Bermingham v. Sony Corp. of America, In820 F. Supp. 834, 859 n.8 (D.N.J.

1992), aff'd 37 F.3d 1485 (3d Cir. 1994); G-69 v. Degna48 F. Supp. 274, 275 (D.N.J. 1990));

see also Drysdale v. Woerth153 F. Supp. 2d 678, 682 (E.D. Pa. 2001) (a mofar
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reconsideration may not be used as a means taireanguccessful theories). Consequently, “[t]he
Court will only entertain such a motion where thvertooked matters, if considered by the Court,

might reasonably have resulted in a different agsioh.” Assisted Living996 F. Supp. at 442,

seealsoContinental Cas. Co. v. Diversified Indukic., 884 F. Supp. 937, 943 (E.D. Pa. 1995) (

“[M]otions for reconsideration should be grantedrspgly”); Edward H. Bohlin, Co. v. Banning

Co., Inc, 6 F.3d 350, 355 (5th Cir. 1993) (a district cdids considerable discretion in deciding

whether to reopen a case under Rule 59(e)”).

Here, two hundred seventy two pages of Telfair'sidModo not state a single viable ground
for reconsideration of the conclusion reached m @ourt's August Order. Indeed, Telfair's
voluminous Motion neither informs the Court of amifest errors of law the Court committed nor
enlightens the Court about any intervening changeevailing law. Similarly, no statement made
in the Motion indicates that the Court erred iredéhg the facts upon which the August Order was
based, same as no statement informs the Courheivly-discovered or previously unavailable
evidence capable of changing the outcome of thetGa@nalysis underlying in the August Order.
Finally, while Telfair's Motion — as was the casehis first two rounds of filings in this matter

(and the massive body of filings he made_in TeNddM and Telfair-DMQ — asserts that the fact

and circumstances of his or Gatling’s prosecutiamoant to “manifest injustice,” Telfair's
statements to that effect are nothing but rhetosafficient to warrant reconsideration within the
meaning of the standard set forth in case law etding on Rule 59(e).

In the context of a motion to reconsider, the tarmanifest injustice” “[g]enerally . . . means
that the Court overlooked some dispositive factudégal matter that was presented to_it,” In re

Rose 2007 U.S. Dist. LEXIS 64622, at*3 (D.N.J. Au@, 2007), making the definition an overlap
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with the prime basis for reconsideration articudateHarscothat is, the need “to correct manifest

errors of law or fact upon which the judgment wasdal.” Alternatively, the term “manifest
injustice” could be defined as “an error in thakicourt that is direct, obvious, and observable.’

Tenn. Prot. & Advocacy, Inc. v. WelI871 F.3d 342, 348 (6th Cir. 2004) (quoting Bladkaw

Dictionary 974 (7th ed. 1999)). “[M]ost cases f[#fere,] use the term ‘manifest injustice’ to

describe the result of a plain error.”_Douglasdgnited Services Auto. Ass'i9 F.3d 1415, 1425

(5th Cir. 1996).

The fact that the litigant complains about his d,anoreover, someone else’s — ongoing
criminal prosecution (e.g., on the grounds of tigdnt’s belief that such prosecution is wrongful)
does notinject the danger of “manifest injusticgd the decision of the court performing collatera

review. This very issue has recently been addddsgéhe Court of Appeals in Duran v. Thomas

2010 U.S. App. LEXIS 18069 (3d Cir. N.J. Aug. 2018).

In his civil action initiated in this District, Dan — an inmate whose criminal proceedings
were underway — sought, just as Telfair here, seldabm confinement and immediate review of
his ongoing criminal prosecution; his applicatioasabased on his self-serving assertion that his

“criminal proceedings [were] ‘undertaken in badtaand that his prosecutors [were] ‘harassing’

him.” Duran v. Thomas2010 U.S. Dist. LEXIS 85014, at *12 (D.N.J. Aug, 2010). The
District Judge in Duradenied Duran’s application for collateral reviewda- upon Duran’s filing
of a voluminous motion for reconsideration (makarguments substantively indistinguishable
from those raised by Telfair in the Motion at baenied Duran’s request for reconsideration in
the sense of re-dismissing Duran’s pleadings. idbe¢*19. Duran appeal. SBeiran 2010 U.S.

App. LEXIS 18069. Addressing Duran’s appellatelagagion, the Court of Appeal observed that
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“there [was] nothing in the nature of Duran's [&ations asserting] warrantless arrest for a
controlled substances violation [and in his clathms his prosecution was malicious] to qualify
[Duran’s application for immediate] relief. ” Dura?010 U.S. App. LEXIS 18069, at *5.

In light of the foregoing, this Court, being pretahwith no valid ground to reconsider the
conclusion reached in the August Order, will ongaia dismiss Telfair's submissions, while
stressing that the actual nature of these subnmisdi@s nothing in common withb@nafide
disciplinary grievance. Consequently:

(@) Telfair's habeas challenges, to the degree shalenges were intended, if at all, will be
dismissed as either a premature § 2255 applicgtdrich, upon ripening, should be
brought before Judge Cavanaugh), or as an appelgtication challenging Telfair's
conviction, over which this Court has no jurisdict

(b) Telfair’s civil rights challenges, to the degrguch challenges were intended, if at all, will
be dismissed as duplicative of those already dsedisstayed or pending before Judge
Martini in Telfair-WJM and

(© Telfair's habeas or civil rights challengesaating the wrongs allegedly suffered by Gatling,
to the degree such challenges were intendedalf, &till be dismissed for lack of standing.

V. TELFAIR'S ALLEGATIONS DO NOT WARRANT ANOTHER OPPO RTUNITY
TO SUBMIT A DISCIPLINARY GRIEVANCE

In light of the fact that Telfair submitted a diglmnary grievance, i.e.an application
invoking this Court’s inherent powers and respailiigs, seeL. Civ. R. 140.1 (preamble), the
Court’s analysis would be incomplete without a deiaation of whether the Court will grant
Telfair an opportunity to cure the deficiencieshd recent submissions in this matter by filing a
bonafide disciplinary grievance alerting this Court to uneal conduct of a member of the bar
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admitted to practice in this District. Sksva Supreme Court Atty. Disciplinary Bd. v. Mc@ra

713 N.W.2d 682, 693 (lowa 2006) (discussing theopety of leave to amend a disciplinary
grievance).

As the discussion below illustrates, a grant ohspgportunity appears unwarranted since
those scarce facts (that are scattered among fMelf@luminous rhetorical statements)
unambiguously indicate that no initiation of a diicary investigation is warranted.

A. The Relevant Local Rules

Local Civil Rule 103.1 provides, in relevant p#nat “[t]he Rules of Professional Conduct
of the American Bar Association[,] as revised l®/lew Jersey Supreme Court[,] shall govern the
conduct of the members of the bar admitted to m®din this District], subject to . . .
modifications [ensuing from] federal statute[s]gukation[s], court rule[s] or [applicable case
law].” L. Civ. R. 103.1(a). Its companion prowas, Local Civil Rule 104.1, governs the matters
of attorney discipline, sde Civ. R. 104.1, covering a multitude of topiosit of which two appear
relevant, that is, “Standards for Professional @ahdseel.. Civ. R. 104.1(d), and “Disciplinary
Proceedings.”_Sele Civ. R. 104.1(e).

The latter expressly establishes this Court’s glicison to exercise disciplinary supervision
of “[e]very attorney authorized to practice lavapipearing before this Court,” L. Civ. R. 104(e)(1),
and clarifies, in relevant part, that,

[wlhen . . . allegations of misconduct [by] an atiy . . . come to the attention . .

. of this Court, . . . the Chief Judge . . . mdgré¢he matter to the appropriate State

disciplinary bodyor, if the Chief Judge concludes that further inigadion is

warranted, . . . direct the Clerk to refer the exdfior investigation] to an attorney

... admitted to practice before this Courtin.arder to determine whether a formal

order to show cause should issue.

L. Civ. R. 104.1(e)(2).
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B. New Jersey System of Attorney Discipline

Since Local Civil Rule 104.1(e)(2) establishes taurt’s authority to “refer the matter to
the appropriate State disciplinary bgdd., a brief discussion of New Jersey disciplinaryteys
appears warranted.

At the state level, attorney discipline is admiaiet by the Office of Attorney Ethics
(“OAE"), which is “the investigative and prosecutdrarm of the Supreme Court of New Jersey
[that] manages 18 district ethics committees and handles serious, emergent and complex
disciplinary prosecutions.” Séétp://www.judiciary.state.nj.us/oae/index.htnmhelhome webpage
of the OAE also clarifies that: (a) “[t]he attorngéigciplinary process is usually begun by the §jlin
of an Attorney Grievance form with the Secretarpoé of the Supreme Court's 18 district ethics
committees;* and (b) “discipline can range from an admonitiie, least serious discipline, to a
reprimand, censure, suspension from practice,rong@ent disbarment from practice.” $gesee
alsohttp://www.judiciary.state.nj.us/oae/atty disg/fattisc.htm (explaining that attorneys “who
violate the[] standards for professional conduet[anly subject to such measures as] discipline,
ranging from admonition to disbarment”). The OAR/8bsite also states that:

[a]ll lawyers [practicing in the State of New Jagfjsabligate themselves to . . . abide

by the Rules of Professional Conduct adopted b$tipreme Court of New Jersey.

Those who violateéhese standards . . . are subject to discipline . . . . Because

disciplining a lawyer is a serious matter, it takes proof of unethical conduct []
to justify disciplinary action. [Thus, a] disagreemh about how a case should be

22 The AOE’s latest annual report explains thatt§thttorney disciplinary process . . .
begins with the filing of a grievance against aoraiey . . . [u]pon receipt of [which], a
determination is made as to whether the factsedle proven [under the clear and convincing
evidence standard], would constitute unethical aohdlf the facts alleged in the grievance
would not constitute unethical conduct . . . ,¢ase will not be docketed Se¢ http://
www.judiciary.state.nj.us/oae/2009annualreport 1 lI(A) and lI(B)(1).
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handled — or should have been handled — doesomastitute unethical conduct,
even if the outcome of the case is disappointiagtffe lawyer’s client]. A mistake
does not necessarily constitute unethical condtleerg] . . . a simple mistake or
error in judgment by itself is not unethical condyéindeed, tlhere [might be]
situations that a client may find most annoying. that [would] not constitute
unethical conduct. An example would be the lawykilsire to consult with the
client prior to writing every letter or prior tdifig every document in the client's
case, or. . . lawyer's failure to respond to the client's telephone calls inquiring
about the progress of the case. ... [Moreotkee ]disciplinary process cannot
correct a lawyer's personality problems. [Therefatkbegations that a lawyer was
rude, used bad language [or akin] cannot . . niestigated by the disciplinary
system.

http://www.judiciary.state.nj.us/oae/atty_disc/attisc.htm (emphasis supplied).

C. Telfair's Claims Merit No OAE Referral or Investi gation in this District

As noted_supraTelfair's Form-I (same as his Form-Il) informastifCourt that Telfair
grieves about the conduct of the entire “Officetioé U.S. Attorneys’ the Agent(s) for the
Government” and also about the conduct of all “De& Counselor(s)” who, presumably, are
admitted to practice in this District. Séestant Matter, Docket Entry No. 1, at 4. However
introducing logic into Telfair's designation of pEnding parties, this Court construes Telfair's
overly expansive designation as a reference tolr¢Hair's defense counsel engaged during the
prosecution of Telfair-DMCand (b) those Assistant United States Attornefie Wwave been

prosecuting Telfair-DMGnd_Gatling

The Court, therefore, assesses Telfair's claimsrdaegly and begins its analysis with the
determination as to whether this matter shouldeliermred to the OAE.
1. The Option of Referring Telfair's Claims to the QAE Is Not Viable
As noted suprdl elfair's Form-II consists of a slightly alteregplication of his Form-l and
numerous attachments. Two of these attachmenrisatpletters from Mss. Maureen G. Bauman
and Paula T. Granuzzo; both these letters are ssietteo Mr. Jack Jay Wind, the Secretary for the
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VI District Ethics Committee._ Selstant Matter Docket Entry No. 2, at 36 and 39 (dated,
respectively, March 18, 2010, and April 21, 2009ranuzzo’s April 21, 2009, letter informed
Wind of Telfair’s “desire to file an ethics grievaagainst two attorneys,” namely, Telfair’s then-
already-dismissed defense counsel, Bergrin and Hlirfbseeid. at 39, while Bauman'’s letter
informed Wind of Telfair's same desire as to Paditi Seeid. at 36. Bauman and Granuzzo’s
letters also indicated that: (a) Telfair filed brsevances against Bergrin, Kimball and Pediaini i
the wrong Ethics Districts of the OAE; se&k at 36, 39; and (b) Telfair's grievances were
forwarded, by Bauman and Granuzzo, to the corrdst&District for Wind'’s “review [on merits]

and, if appropriate, docketing and processing.& i8e

% Bergrin was relieved from representing Telfairasrprior to October 10, 200¢See
Telfair-DMC, Docket Entry No. 7. It appears that Kimball gieg representing Telfair on or
shortly after Telfair's January 23, 2010, requesiudge Cavanaugh for change of Telfair's CJA,
since that development was followed by Telfair'slmg of another letter to Kimball; that letter
was filed on February 11, 2009, and was largelyogoas to the origineLetter-Kimba except
that the degree of Telfair's threats to Kimball vessalated Se¢ Telfair-DMC, Docket Entry
No. 22 (Telfair's second letter, differing froTelfair-Kimball only in the sense that: (a) prior to
the closing line reading, again, “[i]n closing,dge we have a proper understanding counselor,
I'll see you on or about the week of January 3D®0Telfair added two sentences reading, “I
do not want any motions, briefs, etc., submittedrtg courts without me having the chance to
review and/or my input! If you are not interestad,your actions have illustrated throughout my
legal process, please, just remove yourself framdase, I'm tired of wasting time”; and (b) at
the top of that letter, Telfair added a headinglieg“Third and FINAL NOTICE”) (bolding
removed, capitalization in original).

# |t appears that Pedicini was unaware of Telfdiliisg of an ethics grievance with the
OAE (or of Telfair's attempt to file a grievanceaagst Pedicini with the New Jersey Lawyers'
Fund for Client Protection); rather it appears tPatlicini’'s application to Judge Cavanaugh for
relief from his appointment as Telfair's defensemsel was a result of Pedicini’s learning
(perhaps, as a result of being served with proass)t the legal malpractice suit Telfair
instituted against him in the state coLSe¢ Instant Matter, Docket Entry No. 22, at 23
(indicating that Telfair's complaint to that effegas filed with the Superior Court of New
Jersey, Law Division, on June 9, 2010).
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In addition, Telfair's other Form-II attachmemfpticates one more letter from Granuzzo;
that other Granuzzo’s letter seems to refer téfarént set of grievances, which Telfair filed with
the OAE apparently sometime prior to July 17, 2008ppears that this set of grievances asserted

professional misconduct by Messrs. Minish and Matey by the prosecutors who — at that time

— were representing the United States in Telfaird®™ Seeid. at 41 (“Granuzzo Lett&. The

Granuzzo Lettereads, in pertinent part, as follows:

[The OAE] is in receipt of your grievance forms yoave filed against Joseph N.
Minish, Esq. and Paul B. Matey, Esq. Please b&sad\that the Supreme Court of
New Jersey has established a policy of not consiglany grievance received from
a defendant in a criminal matter or person condictiea crime, whether it alleges
prosecutorial misconduct against the attorney whosqruted such person,
ineffective assistance of counsel by defense céunseher unethical conduct by
an attorney arising out of the criminal case ualtilavailable appellate remedies
have been exhausted or until the time [to seeklEdpeeview] has expired.

Id. (citing N.J. Court R. 1:20-3(f)).
Thus, the record — as it is presented by the atteaks to the Form-Il — suggests two
possible scenarios, pursuant to which:
(@) all Telfair's grievances filed with the OAE (that grievances filed against any defense
counsel and against any prosecutor) would necésbarsubject to a certain OAE blanket

policy, which bars screening on merits and disoreti docketing® If so, this Court’s

% SeeUSA v. Telfair 07-cr-0272 (DMC) (the matter that gave rise ttfaie DMC),
Docket Entries Nos. 9, 34 and 37 (reflecting tret that Assistant United States Attorney
(“AUSA”) Joseph N. Minish was assigned to repregbatUnited States on February 5, 2008,
joining AUSA Paul B. Matey who was assigned to &el§ prosecution amitio. Minish and
Matey were joined by AUSA Brian Lee Urbano (Telficurrent prosecutor in Telfair-DM®n
March 25, 2008.

% Rule 1:20-3(f) provides, in pertinent part, tiif a grievance alleges facts that, if
true, would constitute unethical conduct and ifsithéacts are substantially similar to the material
allegations of pending civil or criminal litigatipthe grievance shall be docketed and
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exercise of the referral-to-the-OAE option providedhe Court by the language of this
District’'s Local Civil Rule 104.1(e) would, facigll be a_nonsequitursince the OAE
blanket policy bar would effectively nullify any ke of this Court’s referral for years to
come (thatis, until Telfair’s direct appeal antlateral review under § 2255 either take full
course or become precluded by expiration of applecdimitations periods), hence,
transforming the Court’s referral of this mattertbe OAE into a hollow exercise in
etiquette; and

(b) Telfair's grievances againstme counsel involved in Telfair-DM@nd_Gatlingnight be

declined from docketing by the OAE in its discretiovhile Telfair's grievances against
other counsel involved in the same criminal matters migbnetheless, be examined by the
OAE on merits in its discretion (and declined dduige or proceeded to investigation

according to the merit determinations madef.ompardnstant Matter, Docket Entry No.

investigated if, in the opinion of [a designated Eéfficial], the facts alleged clearly
demonstrate provable ethical violations or if thet$ alleged present a substantial threat of
imminent harm to the public. All other grievaninvolving such related pending civil and
criminal litigationmay be declined and not docketed.” N.J. Ct. R. 1:20-3(f) (emphasigplied).
The Rule’s resort to such terms as “involving” d&ndhy be declined” suggests that, with regard
to grievances like those filed by Telfei.e., grievances indirectly involving the grievant’s
ongoing criminal prosecution, the OAE has discretiadather than an obligation — to decline
docketing (which, in turn, suggests a prerequisiteening on merits). However, Granuzzo’s
reference to a certain OAE policy might be constrag indicating that the OAE adopted a
blanket prohibition on docketing of all grievansegmitted by criminal defenders against their
counsel or against their prosecutors, regardleizeamerits of the claims asserted in such
grievances. (If such policy was, in fact, adoptéd,jurisdiction to assess the validity of such
blanket construction of the enabling Rule 1:20-8{8ndate rests exclusively with the Supreme
Court of New Jersey, and this Court expresses moarpabout that matter).

27 Such flexible criteria is suggested by the cunivggeffect of the following three
considerations: (a) since the language of New yé&esert Rule 1:20-3(f) is set forth in
discretion-suggesting terms such as “may be dodKetas plausible that the AOE policy
referred to in the Granuzzo Lettsralso discretionary; (b) the fact of GranuzZotsvarding of
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2, at 39 to_idat 41 (Granuzzo’s April 21, 2009, letters forwagliTelfair’ grievances
against Bergrin and Kimball for Wind'’s screeningroarits but informing Telfair, on July
17, 2009, that Telfair's grievances against Minestd Matey would not be docketed).
However, if so, this Court’s reference of Telfasigomissions filed in the instant matter for
the AOE'’s review would be facially superfluous slynpecause: (i) the AOE was already
presented with the entire panoply of Telfair'sg#leons against his prosecutors and defense
counsel, reached — or is in the process of reachitgydiscretionary determinations as to
whether or not to docket Telfair's grievances, aedds no reminders of the same from this
Court; and, in any event (ii) this Court has nouassces that, under the OAE’s
discretionary policy, Telfair's grievances wouldeevbe screened on merits.
Concluding that the option of referring Telfairbegations to the OAE would result in a
superfluous exercise, this Court — being mindfultefongoing responsibility to supervise the
conduct of attorneys who are admitted to practicthis District, seé.. Civ. R. 103.1 — finds it

proper to conduct its own review of the merits @ifair's allegations, in accordance with the

Telfair's grievances against Bergrin and KimbalWind for screening on merits, instead of
outright notifying Telfair that — under the blanlgatlicy bar — Telfair could not file a grievance
against his defense counsel until his appellateweis concluded or becomes time-barred,
similarly suggests that the OAE policy is discretioy rather than a blanket prohibition; and (c)
the Granuzzo Lettetoes not indicate that the policy applies, inankét fashion, to a certain
class of counsel, e.g., that it applies to thevagmees against prosecutors but not those against
defense counsel, or to state counsel but not fedtcaneys, etc. Se@ranuzzo Letter

(informing Telfair of generic OAE’s policy and suggging that her conclusion — to the effect that
Telfair's grievances against Minish/Matey would be docketed — was not a result of Minish
and Matey'’s status as federal prosecutors, grabtaduzzo’s statement reading, “[i]n the
meanwhile, if you believe that your attorney(sfase) not properly representing you, you may
communicate with the public defender’s office amdf® criminal assignment judge in the
county in which your matter is venued” and, herscggesting her impression that Minish and
Matey were not AUSAs but Teflair's public defenders& criminal prosecution by the State).
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standard set forth in the Rules of Professionalddonof the ABA (“RPC-ABA”), as modified by
applicable federal statutes/regulations, interpréte case law and affected by relevant rules of
federal procedure.__SéeCiv. R. 103.1(a).
2. Teflair's Allegation Do Not Merit a Disciplinary Investigation
a. Telfair's Allegations Against His and Gatling’s Rosecutors

Teflair's allegations against his and Gatling’s sgoutors could be grouped into five
categories: (a) the bulk of statements, which @&ffely express Telfair's opinion that the
prosecutors are “harassing” him and Gatling by esgively prosecuting the charges in Telfair-

DMC and_Gatling (b) allegations that the prosecutors exposedaireld the danger of “double

jeopardy” by filing superceding indictments; (chichs based on the timing of the filing of
complaint in_Gatlingand on the fact that the in-court parts of Gattirggiminal proceedings are
underway; and (d) assertions that the prosecutaisly capitalize of Gatling's “fears” of potential
incarceration — or the length of such incarceratitwy offering Gatling an opportunity to avoid the
uncertainties of a criminal trial by taking a gwilplea that encompasses a prosecutorial
recommendation of a reduced sentence; and (e)<lhiab, at the outset of Telfair’'s prosecution,
the prosecutors unduly capitalized on Telfairsgdd affections for Gatling. The Court will

address these allegations seriafim

% The Court’s examination of Telfair’s allegaticagainst AUSAs is conducted with
additional consideration of the prescripts of thi&z€ns Protection Act, 28 U.S.C. § 530B, and
Ethical Standards and Principles of Federal Prdsec('PFP”) adopted by the United States
Department of Justice (“DOJ”) for the purpose @ulating the conduct of federal prosecutors.
Sec http://lwww.justice.gov/opr/framework.pi The DOJ’s Office of Professional Responsibility
clarified that the PFP standard imposed by the B®@Joted in many sourcei.e.,

[federal] attorneys are subject],] in the perforceanf their professional duties|,]
to obligations and standards imposed by law, byiegdge rules of professional
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I. Zealous Prosecution
Telfair's main group of contentions (asserting ttred prosecutors of his and Gatling’s
criminal matters violated their professional resgibitities by zealously and diligently pursuing the
charges against Telfair and Gatling) is facialltheut merit?* Indeed, such prosecutorial activities

were in compliance with ethical obligations. Imtast, prosecutorial laxness would have been a

conduct, and by [DOJ] regulations and policies.. There are many sources of
such obligations and standards, including the Glomisin (e.g. . . . the Fourth,
Fifth and Sixth Amendments . . . ), federal staueg. Jencks Act . . . ), case law
(e.g. court opinions interpreting the Due Procdssi§® . . . ), court orders (e.g. a
District Court’s order on a moticin limine), rules of procedure (e.g.
requirements in the Federal Rules of Civil Procedurd a District Court’s rules .
.. ), standards of conduct imposed by an attosmkgensing authority or by the
jurisdiction in which the attorney is litigating.¢e state rules of professional
conduct . . . ), regulations issued by the Depantraad codified in the Code of
Federal Regulations (e.g. the regulation concersirgpoenas to members of the
news media), regulations codified in the Code afdfal Regulations . . . (e.g. the
prohibition on the use of an employee’s publicadffor private gain), and
Department policies contained in the United Statésrney’s Manual (e.g. the
requirements imposed on prosecutors by the [PFP]).

Id.; se¢alsc 28 C.F.R. 77.3 (“In all criminal investigationsdaprosecutions, . . . attorneys
for the government shall conform their conductto. the state rules and laws, and federal
local court rules, governing attorneys in eacheéStdiere such attorney engages in that
attorney's duties, to the same extent and . . naraas other attorneys in that State”).

2% Moreover, even if this Court were to construefdigk allegations as an assertion of
prosecutorial vindictiveness, that assertion waldth be unsupported by facts. The government
is deemed engaged in prosecutorial vindictiverfesssi established that the prosecution engaged
in a conduct that would not have occurred buthergrosecution's desire to punish the defendant
for exercising a specific legal righSe¢ United States v. Contrel, 108 F.3d 1255, 1262 (10th
Cir.), cert denie(, 522 U.S. 839 (1997). Here, Telfair's submissidasiot suggest that he
exercised any specific legal right prompting hisgacutors to engage in a conduct that would
not have occurred had he not exercised that riAccorc RPC-ABA D.R. 3.1 and comment 1
(“A lawyer shall not bring . . . a proceeding, gsart . . . an issue therein, unless there isia bas
in law and fact for doing so that is not frivolouSThe advocate has a duty to use legal
procedure for the fullest benefit of the clientsise”).
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violation of the prosecutors’ professional respbilisies to their client, the United States. See
RPC-ABA, preamble, parts (2) and (4) (“As a repmeave of clients, . . . a lawyer [must]
zealously assert[] the client's position underthes of the adversary system”; “In all professiona
functions|,] a lawyer should be competent, pronmat diligent”); RPC-ABA, D.R. 1.3 (“A lawyer
shall act with reasonable diligence and promptimesspresenting a client”); PPC-ABA, D.R. 1.3,
comments 1 and 3 (“A lawyer should pursue a mattebehalf of a client despite opposition,
obstruction or personal inconvenience to the layamd take whatever lawful and ethical measures
are required to vindicate a client's cause or erated lawyer must also act with commitment and
dedication to the interests of the client and wigial in advocacy upon the client's behalf. . . .
Perhaps no professional shortcoming is more wigslnted than procrastination”). Consequently,
this line of Telfair's assertions warrant neithediaciplinary investigation nor even a lengthy
discussion.
il “Double Jeopardy” Claims
Telfair's “double jeopardy” allegations (assertthgt the prosecutors violated the prescripts
of the Double Jeopardy Clause by filing superceddictments) are equally without merit.
The Double Jeopardy Clause forbids that “any pebsosubject for the same offence to be
twice put in jeopardy of life or limb.” U.S. Constmend. V. Under that clause, a
defendant has a “valued right to have his trial pl@ted by a particular tribunal,” Wade v.
Hunter 336 U.S. 684, 689 (1949) . ... Protectionsregjalouble jeopardy are ancient and
we interpret the Double Jeopardy Clause in lighitsforigin and the line of its growth.”
Green v. United State855 U.S. 184, 199 (1957) (Frankfurter, J., dissgh (quoting
Gompers v. United State233 U.S. 604, 610 (1914)). The Double Jeoparidyse's
prohibition of multipletrials evolved in reaction to “a time when English judgesred the
Stuart monarchs by exercising a power to dischangey whenever it appeared that the
Crown's evidence would be insufficient to convictWashington 434 U.S. at 507.

Accordingly, a defendant may not be reprosecutedrg/first trial has ended with an
improperly declared mistrial. United States v. Pere2? U.S. 579 (1824).

United States v. River884 F.3d 49, 53-54 (3d Cir. 2004) (footnotes teditemphasis supplied).
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Since neither Telfair nor Gatling have had a sugdirgytrial or even a criminal chardjieed
upon conclusion of thefirst trial, the concept of double jeopardy is facially inaggdble to Telfair's
claims. At most, these allegations — if constrwét creativity — could be read as Telfair’'s desir
to assert a claim of prosecutorial vindictivenddewever, even so construed, Telfair’s allegations
are facially without merit, since the governmemisial decision to charge does not limit the
government's ability to seek a superseding indintralearging another offense. Sdmited States

v. Sarracinpg340 F.3d 1148 (10th Cir. 2003), cert. deniedrsutm. Cheresposy v. United Stajes

124 S. Ct. 1105 (2004). Moreover, “a prosecutoy theeaten to charge [by means of superceding
indictment,] a greater offense if a defendant wat plead guilty to a lesser one, as long as the
prosecutor has probable cause to believe thatdfendant committed the greater offense.” Id.

(citing Bordenkircher v. Hayed34 U.S. 357 (1978)); accoRFP, 1 9-27.230(6) (clarifying that,

with regard to the issue of selecting the particakarges to be fostered by the prosecution, DOJ
attorneys should consider the defendant’s “willieg® to cooperate in the investigation or
prosecution of others”). Therefore, Telfair's mefieces to his superceding indictments cannot
warrant any disciplinary investigation in this Dist.
iii. Timing of Gatling’s Prosecution and In-Court Proceedings
Another group of Telfair’s allegations aims to as#®at Gatling’s prosecutors violated their
professional responsibilities by: (a) initiatingt®ay’s proceedings in the context of what Telfair

labels as wrongful arrestand then conducting the out-of-court parts of i@gt prosecution with

% Numerous confusions plague Telfair's submissimasle in this matter and in the
underlying proceedings, suchTelfair-DMC andTelfair-WJM. For instance, Telfair makes
systemic allegations associated with Gatling’s (&elflair's own) arrests, even though these
arrests were performed by DEA agents and polideesff, who were not attorneys admitted to
practice in this District and, hence, not amen#blinis Court’s disciplinary review.
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what Telfair qualifies as an undue delay; or (lmgeeding with the in-court part of Gatling’s
prosecution too swiftly for Telfair's taste. Sarmag Telfair's allegations discussed in the two
previous subsections of this Opinion, this groupltggations is without merit.

The decision as to the timing of initiation of ainal prosecution falls within prosecutorial
discretion. This issue was expressly addresetidoptipreme Court, which observed that

[i]t requires no extended argument to establishpghasecutors do not deviate from
“fundamental conceptions of justice” when they deteking indictments until they
have probable cause to believe an accused is jgimttged it is unprofessional
conduct for a prosecutor to recommend an indictroeriéss than probable cause.
[Sed ABA Code of Professional Responsibility DR 7-188(ABA Project on
Standards for Criminal Justice, The Prosecutiorcton § 3.9 (App. Draft 1971).
It should be equally obvious that prosecutors argeu no duty to file charges as
soon as probable cause exists but before theyasisfiesd they will be able to
establish the suspect's guilt beyond a reasonahlbtd To impose such a duty
“would have a deleterious effect both upon thetsgif the accused and upon the
ability of society to protect itself,” United State. Ewell [383 U.S. 116,] 120
[(1966)]. From the perspective of potential defemd, requiring prosecutions to
commence when probable cause is established isiuable because it would
increase the likelihood of unwarranted chargesg#éiaed, and would add to the
time during which defendants stand accused buieghtfindeed, t]o the extent that
the period between accusation and trial has bea@tlstimited by legislative
action, _segee.qg, Speedy Trial Act . . ., 18 U.S.C. § 3161, cortipglimmediate
prosecutions upon probable cause would not addhéotitne during which
defendants stand accused, but would create a figuilly persons escaping
punishment simply because the Government was unabieove from probable
cause to guilt beyond a reasonable doubt in thg shee available to it. . . . .
[Moreover, flrom the perspective of law enforcemdfitials, a requirement
of immediate prosecution upon probable cause ialggunacceptable because it
could make obtaining proof of guilt beyond a readmne doubt impossible by
causing potentially fruitful sources of informatitmevaporate before they are fully
exploited. _Cf.United States v. Watspd23 U.S. 411, 431 (1976) (Powell, J.,
concurring) (“Good police practice often requiresfponing an arrest, even after
probable cause has been established, in ordeade fiie suspect under surveillance
or otherwise develop further evidence necessapydwoe guilt to a jury”). And
from the standpoint of the courts, such a requirgnseunwise because it would
cause scarce resources to be consumed on casesov&to be insubstantial, or
that involve only some of the responsible partresomne of the criminal acts. Thus,
no one's interests would be well served by commeelprosecutors to initiate
prosecutions as soon as they are legally entitlelb tso._SealsoHoffa v. United
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States385 U.S. 293, 310 (1966), quoted in United Staté&arion 404 U.S. at 325
n. 18 [(stating that “t]here is no constitutionght to be arrested. The police are
not required to guess at their peril the precisenemt at which they have probable
cause to arrest a suspect, risking a violatioh@Fourth Amendment if they act too
soon, and a violation of the Sixth Amendment if ytheait too long. Law
enforcement officers are under no constitutiondal da call a halt to a criminal
investigation the moment they have the minimum evie to establish probable
cause, a quantum of evidence which may fall fartstficthe amount necessary to
support a criminal conviction[).]

United States v. Lovasgd31 U.S. 783, 791 (footnoted 9 to 11, and foarid are incorporated

in the main text);,_sealso PFP, { 9-27.200, comment (“Merely because thisirement [of
probable cause] can be met in a given case doesutotatically warrant prosecution; further
investigation may be warranted, and the prosecshiould still take into account all relevant
considerations”); accord. 11 9-27.220 and 9-29.230 (noting that the issassaated with the
decision to initiate criminal prosecution are assdsn light of, integlia, federal law enforcement
priorities, the nature and seriousness of the effetine deterrent effect of prosecution, the pésson
culpability in connection with the offense and hé& history with respect to criminal activity, as
well as his/her willingness to cooperate in theestigation or prosecution of others).

In light of these considerations, the timing of gresecutorial decision as to when to file
a criminal complaint against Gatling (which wadila few months after Telfair's arrest and,
seemingly, in conjunction with Gatling’s re-arrestipuld not be second-guessed by this Court and
cannot provide this Court with a basis for a disegry investigation.

Similarly, Telfair's assertions that the in-couatrpof Gatlingoroceeding began “too soon”
after the filing of criminal complaint in Gatlindoes not provide a valid basis for initiation of a

disciplinary investigation. The criminal complagizing rise to_Gatlingvas filed on March 9,

2007, and — within just four days — Gatling waested and released on bail. &ling Docket
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Entries Nos. 1-5. Gatling’s initial indictment wided on March 18, 2010, that is, three yearslate
(hence, triggering the in-court part of her prosiecy, with Gatling applying for permission to
plead guilty on August 3, 2010, that is, four arfthf months later. SeBatling Docket Entries
Nos. 28, 33-37. This time line indicates, in ndoggnous terms, that Telfair’s claim of “unduly
swift” prosecution of Gatling is without merit; irdd, a prosecutor’s attempts to halt, obstruct or

procrastinate_Gatlingould amount to a violation of Gatling’s right éospeedy trial (and, in

addition, a violation of the prosecutor’s ethichligations). _Sed8 U.S.C. § 3161 (a) (directing
“set[ting] the case for trial on a day certain on] other short-term calendar . . . so as to assure
speedy trial”);_accordPFP { 9-27.420, comment 11 (“the attorney forgbeernment should
consider the state of the criminal docket and pleedy trial requirements in the district . . . #mel
work loads of prosecutors, judges, and defensenatgs in the district”); cfRPC-ABA D.R. 1.3,
comment 3 (“no professional shortcoming is moreelyidesented than procrastination”); RPC-
ABA D.R. 3.2 and comment (“A lawyer shall make m@@able efforts to expedite litigation
consistent with the interests of the client ... ."”)

Consequently, Telfair's assertions related toithexg of prosecutorial activities in Gatling
do not warrant this Court’s initiation of a diséi@ry investigation.

V. Plea Offer

Next group of Telfair's allegations is based onfaels speculations that Gatling’s
prosecutors are unduly capitalizing on Gatlingeaifs” of imprisonment (or of a lengthy term of
imprisonment). In making these assertions, Teltairdeduces his conclusion from the sole fact
that the prosecutors in Gatlimffered Gatling a plea; and (b) accompanies hikidigon with his

speculation that such prosecutorial plea offer nibgsta sign of the prosecutor’s “wedging” on
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Gatling’s concern about the future of her childmerihe event Gatling is imprisoned. In other
words, Telfair guesses that the prosecutorial offeof these favorable considerations must be an
ethical violation on the part of the prosecutorsi because the attractiveness of the offer could
be preventing Gatling from focusing, to the degfedfair would prefer, on the possibility of
obtaining full acquittal at trial.

Telfair's argument is without merit. Taken ts Ibgical conclusion, Telfair's position
suggests that any plea offer is ethical only ia): offers the defendant withdrawal of all charges
or (b) virtually removes the defendant’s incentivéake a guilty plea by offering the defendant the
very same penal consequences that the defendalut gedwas a result of being convicted at his/her
criminal trial on all charges and sentenced tontlagimum sentence applicable.

The “(a)” alternative of Telfair’s position is flaad both logically and legally because a plea
agreement, by definition, cannot offer withdrawélatl charge$' and, in addition, would be
contractually invalid for lack of consideration ¢ime part of the defendatit. Telfair's “(b)”

argument fares no better, analogously containigig#b and legal flaws, since any plea agreement,

3 Plea agreement differs from an agreement nptdsecute which, on occasion, might

be offered in reciprocity for a particularly valdalzooperation with law enforcement actions.
Secinfra, this Opinion, at 65-66.

% If the Court were to hypothesize that Telfairisioned eplea agreement guaranteeing
Gatling a sentence other than imprisonment, suea gifer would be contrary to the dictates of
rules of attorney ethics: a prosecutor cannot guaesthe defendant any particular sentence
(since the sentencing aspect falls entirely withmprovince judicial discretion), and — in
addition — prosecutors are obligated to seek aspument corresponding to the criminal offense
the defendant is charge witSe¢« PFP 9-27.430 and comments 1 and 3 (providing‘fhasuant
to a plea agreement, the defendant should be eghtarplead to . . . charges [t]hat [are] the most
serious [or] readily provable, [and have] an adégjfectual basis. ... To the extent that the
plea agreement requires the government to taksidgowith respect to the sentence to be
imposed, there should be little danger since thetaeill not be bound by the government's
position”).
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by definition, envisions a prosecutor-created itiwenfor the defendant to accept the plea, see

United States v. Wrigh289 Fed. App’x 543, 546 (3d Cir. 2008) (“govermitjdnas a] legitimate

interest in providing amcentivefor defendantsto plead guilty, [which is] enabling the government
to more efficiently prosecute its cases”) (emphaspplied), and — without such incentive — any
plea agreement would be contractually invalidéaklconsideration on the part of the government.

Under_Boykin v. Alabama395 U.S. 238 (1969), its progeny, and Rule lthefFederal

Rules of Criminal Procedure, a guilty plea is imganly if it is not the result of the defendant’s
knowing and voluntary waiver of his/her rights {fathe offered plea has no factual basis). Here,
Telfair seems to suggest that Gatling’s decisicact®ept the plea offer cannot be voluntary simply
because Gatling’s train of thought might have shiffrom sole hopes for acquittal at trial to
factoring in and weighing upon the cost-benefitlgsia of the plea agreement offered. Such
position is facially without merit.

[W]hen we . . . considered the meaning of a “vadujmess” of a] guilty plea, we
[utilized] the standards of “voluntariness” devetdpin the coerced-confession
cases._SeBrady v. United State397 U.S. 742, 749. [The relevant case law]
yield[s] no talismanic definition of “voluntarine§snechanically applicable to the
host of situations where the question has ariSgme notion of 'voluntariness,” Mr.
Justice Frankfurter once wrote, “is itself an anbdm.” Culombe v. Connecticut
367 U.S. 568, 604-605 [(1961)]. It cannot be takiemnally to mean a “knowing”
choice. “Except where a person is unconsciousroeggkd or otherwise lacks
capacity for conscious choice, all [his/her] statats -- even those made under
brutal treatment -- are 'voluntary' in the senserejresenting a choice of
alternatives. On the other hand, if 'voluntarih@ssorporates notions of 'but-for'
cause, the question should be whether the statenmertl have been made even
absent inquiry or other official action. Under suglest, virtually no statement
would be voluntary because very few people [mataements in the absence of
official action of some kind.” Bator & Vorenbetrest, Detention, Interrogation
and the Right to Counsel: Basic Problems and Pleskégislative Solutionst6
Col. L. Rev. 62, 72-73; sedso3 J. Wigmore, Evidence § 826 (J. Chadbourn, rev.
1970). It is thus evident that neither linguistics epistemology will provide a
ready definition of the meaning of “voluntarinessRather, “voluntariness” has
reflected an accommodation of the complex of vaiongdicated [by the process of

Page 58 of 84



examining the defendant’s options].

Schneckloth v. Bustamonté12 U.S. 218, 224-25 (footnotes 6 and 7 incoteodranto the main

text, parenthetical quotation omitted); séeoBrady, 397 U.S. at 757 (“The voluntariness of [the
defendant’s] plea can be determined only by comssigeall of the relevant circumstances
surrounding it. One of these circumstancgas the possibility of a heavier sentence following a
guilty verdict after a trial. It may be that [tHefendant], faced with a strong case against hiin an
recognizing that his[/her] chances for acquittatenaight, preferred to plead guilty and thus limit
the penalty . . . rather than to elect a jury twhich could result in a [heavier] penalty. Bueav

if we assume that [the defendant] would not haeagédéd guilty except for [his/her fears of a
heavier] penalty . . . , this assumption merelyntdies the penalty provision as a ‘but for’ cause
of his plea [and] does not necessarily [mean]tti@plea was coerced and invalid as an involuntary

act”) (citing Haynes v. Washingtp873 U.S. 503, 513 (1963); Leyra v. DenB47 U.S. 556, 558

(1954), footnote omitted, emphasis supplied); at&dP, 9-27.430, comments 1-3 (outlining the
considerations underlying the choice of incentag@sosecutor may ethically offer to defendant).
Here, the fact that the plea agreement offereddiljitg’s prosecutors contained incentives
—in the form of a lesser charge and prosecutmr@mmendation of a lesser penalty — could not
render Gatling’s process of considering that dffaroluntary” under the holdings of Schneckloth
and_Brady Indeed, it was proper for Gatling to factorlive tvalues of the plea bargain offer into
her considerations, same as it was proper fooh@riduct her analysis in the context of the impact
her potential conviction at trial (and the possiypibf imposition of the maximum applicable prison
sentence) might have on her children. The veryesaomsiderationbad to be entertained by

Gatling’s prosecutors under PFP 9-27.430, comr@gwhich states that “the prosecutor should
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take into account the purposes of sentencing, édmalpes provided in the applicable statutes
(including mandatory minimum penalties), the grnawitthe offense, any aggravating or mitigating
factors, and any post conviction consequences tchwhe defendant may be subject.”

Thus, while it was Gatling’s right to accept oedjthe terms of the offered plea agreement,
the very fact of the prosecutors’ making an ativagblea offer cannot be construed as an unethical
conduct. Inlight of the foregoing, Telfair's agsens suggesting that Gatling’s prosecutors vealat
their ethical obligations by offering, for Gatlirsgtonsiderations, terms more favorable than the
outcome Gatling might be facing upon losing hemanial trial, cannot warrant this Court’s
initiation of a disciplinary investigation.

V. Claims that the Prosecutors Use Gatling as “Levege”

Two cryptic statements made by Telfair seem to ragbat the prosecutors unduly
capitalized on his affections for Gatling. Je@m-I, at 5 and 13 (asserting that his arresilved
“implementation of excessive force using Gatlingakateral” and that “[t]he derivative - tort, ex
post facto, and the ex delicto stems from Gatlieigdp used as collateral and is now being used as
a unilateral punishment for [Telfair] where the gawment is trying to dissolve Gatling’s
litigation”).

While the matters associated with Telfair or Gafknarrests by the DEA agents and
Newark police have no relation to attorneys’ diBogry proceeding, this Court — construing
Telfair's assertions leniently — presumes thatdiel{a) either aims to allege that his prosecutors
offered him not to prosecute Gatling in reciprogatior Telfair's cooperation with a certain DEA
investigation of drug trafficking or, alternativellelfair speculates that the prosecutors mighéhav

been contemplating making such an offer, and (b¥lcmles that the prosecutorial offer or a mere
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consideration of making such offer was a violatbthe rules of ethics. Sék at 19 (alleging that
“Gatling blames [Telfair] for the action taken netarresting officials and the actions furthered by
the government, where she have been led to belleateif [Telfair] would have become an
informant for the government she would not be imeah this legal process”).

If the Court deciphered Telfair's claims correcttiiese claims could be reduced to a
statement that Telfair's prosecutors made or werssidering making Telfair a “packaged plea”
offer. However, neither prosecutorial considerabf such alternative nor an actual offer violates
ethical requirements. Addressing this issue, therCof Appeals explained that

[tlhere is no question that package deal plea lrasgae constitutional. S@dnited
States \J.Pollard [959 F.2d 1011,] 1021-22 [ (D.C. Cir. 1992),é&tions omitted).
That conclusion is nearly axiomatic given the natfrour criminal justice system,
of which plea bargains are an “essential part.fit&aello[v. New York] 404 U.S.
[257,] 261 [(1971)]; sealsoBlackledge v. Allison431 U.S. 63, 71 (1977). “While
confronting a defendant with the risk of more seyarnishment clearly may have
a discouraging effect on the defendant's asseofitis trial rights,” the Supreme
Court has explained, “the imposition of these diffi choices [is] an inevitable -
and permissible - attribute of any legitimate systehich tolerates and encourages
the negotiation of pleas.” BordenkircHer Hayes 434 U.S. 357,] 364 [(1977)].
In turn, the Second Circuit has noted that, “simckefendant's plea is not rendered
involuntary because he enters it to save himseffyngaars in prison, it is difficult
to see why the law should not permit a defendanegtiate a plea that confers a
similar benefit on others.”_[United State$ Marquez 909 F.2d [738,] 742 [(2d
Cir. 1990)]. We agree and hold that package deallpargains are constitutionally
permissible. _SefUnited States ¥.Seligsohn 981 F.2d [1418,] 1426 [(3d Cir.
1992)].

United States v. Hodgd12 F.3d 479, 490 (3d Cir. 2005); s¢soUnited States v. Nuckql606

F.2d 566, 569 (5th Cir. 1979) (“[there is] no inBic constitutional infirmity in broadening plea
negotiations so as to permit third party benefiesr It is generally within a prosecutor's disionet
merely to inform an accused that an implicateddtigerson ‘will be brought to book if [the

accused] does not plead guilty. . . . If [the] ammlielects to sacrifice himself for such motivieat t
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is his choice ") (quoting Kent v. United Stgt@32 F.2d 795, 798 (1st Cir. 1959), parenthetical

removed).

While the Court of Appeals also guided that “packdgal pleas pose special risks,” Hadge
412 F.3d at 491, the special risk referred-to_irdéois present only in a scenario where the
defendant actuallsgccepts a packaged plea benefitting another criminal diden(or a person who
might be validly charged with a criminal offens&Accord ALI Model Code of Pre-Arraignment
Procedure, Commentary to § 350.3(d) (1975) (expigithat the legal community is concerned
with the possibility of greater danger of coerciorsuch situations and, accordingly, special care
must be taken to ascertain the voluntariness ofthigy plea). Here, however, Telfaird not
accept any plea and was tried to and found guity jlory. Therefore, the concerns associated with
one’s acceptance of a package deal plea agreeneciaically inapplicable to the issues at hand.

See e.qg, United States v. Castelld24 F.2d 813, 815 (9th Cir. 1984) (clarifyingtttize federal

courts never went so far as to conclude that “thady threats or promises are coercive gger
Rather, they have held that the trial court shamlake a more careful examination of the

voluntariness of a plea when it is induced by siichats or promises”) (citing United States v.

Usher 703 F.2d 956, 958 (6th Cir. 1983); Harman v. Mdb83 F.2d 834, 838 (4th Cir. 1982);

Nuckols 606 F.2d at 569; and United States v. T86 F.2d 396, 398 (1st Cir. 1978)).

It follows that, even if this Court were to hyposiee that the prosecutors did actually offer

¥ Since Gatling was, in fact, duly charged withdusing a felon and obstruction of
justice (for providing Telfair abode while knowitigere was an outstanding arrest warrant
against Telfair, and for making untruthful statemsein the DEA agents during her first and
second interview) and applied for Judge Cavanayggrsiission to plea guilty to the harboring a
felon charge, there appears to be no disputehbat tvas factual basis for Gatling’s prosecution.
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Telfair a plea agreement that envisioned extraelgrtreatment of Gatling (including, potentially,
non-prosecution of Gatling) in exchange for Telfassistance to the DEA, such offer could not

violate the prosecutor’s professional obligatioAscord PFP, 9-27.230, comment 9 (“A person's

willingness to cooperate in the investigation ooggcution of others is another appropriate
consideration in the determination whether a Fegeosecution should be undertaken. Generally
speaking, awillingness to cooperate should naskeif relieve a person of criminal liability. Tiee
may be some cases, however, in which the valuepefson's cooperation clearly outweighs the
Federal interest in prosecuting him/her”); PFP7%20(A)(1) and comment 1 (“In determining
whether it would be appropriate to enter into aagreement, the attorney for the government
should weigh all relevant considerations, includifite defendant's willingness to cooperate in the
investigation or prosecution of others. . .. @h&ndant's willingness to provide timely and ukefu
cooperation as part of his/her plea agreement dhHmiyiven serious consideration. The weight
it deserves will vary, of course, depending onrthatire and value of the cooperation offered and
whether the same benefit can be obtained withatmhb&o make the charge or sentence concession
that would be involved in a plea agreement”); P&R,7.600 and comment 1(d) (“Except as
hereafter provided, the attorney for the governnmegy, with supervisory approval, enter into a
non-prosecution agreement in exchange for a parsonperation when, in his/her judgment, the
person's timely cooperation appears to be necessdahe public interest and other means of
obtaining the desired cooperation are unavailableculd not be effective. . .. [T]here may be
cases in which it is impossible or impractical topgoy [other] methods . . . to secure the necessary
information or other assistance, and in which teespn is willing to cooperate only in return for

an agreement that he/she [or another person] atilbe prosecuted at all for what he/she has done.
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[Such plea offers are proper if, intdia ] there [are] no effective means of obtaining pleeson's
timely cooperation short of entering into a nongaeution agreement [and the cooperation is
essential or valuable enough to justify such agesd}t). Therefore, Telfair's assertions that his
prosecutors offered (or considered offering) Tekigdlea agreement favorably affecting Gatling’'s
prosecution cannot merit initiation of a disciplyp@vestigation.

Since Telfair's allegations neither suggest that dni Gatling’s prosecutors committed
violations of their ethical obligations nor indiedhat Telfair can elaborate on his already sulechitt
hundreds of pages by asserting facts capable tdrialdy changing this Court’s analysis, the Court
concludes that no disciplinary investigation agaihalfair and Gatling’s prosecutors shall be
initiated, and no leave to amend Telfair's assegiagainst these prosecutors shall be granted.

b. Telfair's Allegations Against His Defense Attorngs

Certain parts of Telfair's submissions are deditadeT elfair's expressions of displeasure
with his defense counsel. The best this Courtstamise, it appears that Telfair's displeasure
ensues from the fact that his defense attorneyaatigdubmit every application (or did not make
every argument) that Telfair proposed. &eter-Kimball (“I'm kindly warning you, to do what
needs to be done so that all these violationsvefslacan and will be addressed, rather by way of
my present appeal, or by starting to actually puadight in my case. ... For example: the word
supersede simply means, to make void, or repetdkiyg the place of. Now what is bothering
me is that you have allowed this error in facts/andrrors in laws to go uncontested, as it pestain
to my now newly 2-count indictment which is a sadadouble jeopardy violation, and is the

reckless act of multiplicity in the first instance.. . So | will keep this easily to the point,.. |

want to see the documentations/credentials oatigs being requested”); salsoTelfair-DMC,
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Docket Entry No. 22 (Telfair's second letter to Kiall, which includes Telfair's statement, “l do
not want any motions, briefs, etc., submitted tp@urts without me having the chance to review
and/or my input!”).

The Court, therefore, reads Telfair's assertiorsmag to challenge his defense counsel’s
candor and professional competeffceSpecifically, it appears that Telfair deduced duvsinsel
incompetence/insufficiency of candor from his calissdecisions not to file unspecified-by-Telfair
all “pertinent motions,” desired by Telfair “memadum in support of laws and erred fact” and

“appellate type motions,” as well as such applaaias “motion to remove a.k.a.,” “[an application

based on the] silver platter doctrine,” “[an apation based on the phrase] falsus in uno,” “[an

3 Although no statement made in Telfair's volumia@ubmissions suggests Telfair's
allegations that his attorneys were operating winilder conflict of interest, this Court — solely
out of abundance of caution — finds it proper tdrads that issue, at least in passing. Here, the
record inTelfair-DMC unambiguously indicates that — once Telfair wasiesting Judge
Cavanaugh to change his CJA, or once his defengesebwere learning about Telfair’s filings
of legal malpractice suits against them, or weneaeipt of Telfair’'s letters directing them to
“just remove yourself from this case,” Telfair'sfiese attorneys ceased representing ISe¢,
e.q, Se¢ Telfair-DMC, Docket Entry No. 72. Therefore, the only issu@tiw of mentioning is
the one associated with these attorney’s repres@miaf Telfair during the periods when Telfair
was threatening them w future “firing.” Seg, e.q, Letter-Kimbal (informing Kimball,inter
alig, “that [Telfair does not] plan to quit fightingyen if that means firing [Kimball]”).

However, an attorney’s continuous representatiagh@tlient who threatens the attorney with
the danger of future termination of appointmentwah the danger of having a disciplinary
grievance filed against that attorney) does nebduce an actual conflict of interest into the
attorney’s conductSe¢, e.g, United States v. Rodrigu, 2010 U.S. App. LEXIS 15065, at *12
(8th Cir. July 22, 2010) (finding no conflict ofterest on the part of defense attorney whose
client threatened him with filing a disciplinaryigvance, since “appointed counsel could not
have ‘gleaned any advantage for himself in disealy proceedings before the state bar by
failing to employ his best exertions on the [defamits] behalf at trial’”) (quotinUnited States

v. Burng, 990 F.2d 1426, 1438 (4th Cir. 1993), and ciWinfield v. Rope, 460 F.3d 1026,
1040 (8th Cir. 2006 Carter v. Armontrot, 929 F.2d 1294, 1299-1300 (8th Cir. 1991), and
Smith v. Lockhal, 923 F.2d 1314, 1321 n.11 (8th Cir. 1991), in suppf the conclusion that
“any holding implying that defendants can manufeetonflicts of interest by initiating lawsuits
against their attorneys” is laden with the dandenverreaching, and a true conflict arises only if
the pending suit in fact puts the defendant agdiissattorney).
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application based on the phrase] mens rea,” “[@hlicgiion based on the] stare decisis doctrine,”

“[an] address [asserting] DEA fraud & misconduetifd of the prosecutor(s),” “[an application for]
protection type order for the client & client’s fay’ etc. See Telfair-DMC, Docket Entry No.
30.

Telfair's allegations do not suggest that his deéenounsel violated their professional
responsibilities. The RPC-ABA contains the follogipertinent guidance:

A lawyer shall provide competent representatioa thient. ... A lawyer must .
.. act with commitment and dedication to the ie$ts of the client and with zeal in
advocacy upon the client's behalf. A lawyer is Ipotind, however, to press for
every advantage that might be realized for a cli€ot example, a lawyer may have
authority to exercise professional discretion itedmining the means by which a
matter should be pursued. ... Alawyer shail.noassert. .. anissue. .. unless
there is a basis in law and fact for doing so ihabt frivolous . . . . The advocate
has a duty . . . not to abuse legal procedure. I|atve both procedural and
substantive, establishes the limits within whichagivocate may proceed.

What is required of lawyers . . . is that they mficthemselves about the facts of
their clients' cases and the applicable law andrdene [whether] they can make
good faith arguments in support of their clientsipons. . . . The [lawyer’s] action
is frivolous . . . if the lawyer is unable eitherrhake a good faith argument on the
merits of the action taken or to support the actaken by a good faith argument .
... Alawyer shall not knowingly . . . make #stastatement of fact or law . . . .

RPC-ABA, D.R. Nos. 1.1, 1.2(a), 2.1, 3.1, 3)@kmand comments 1 and 2 to D.R. 3.1; accord
http://www.judiciary.state.nj.us/oae/atty_disc/attisc.htm (reflecting OAE guidance to litigants

that their lawyers’ “disagreement about how a casauld be handled — or should have been
handled — does not constitute unethical condwet) & the outcome of the case is disappointing
[for the lawyer’s client. Indeed, tlhere [might]s#uations that a client may find most annoying
. . . that [would] not constitute unethical condush example would be the lawyer's failure to

consult with the client prior to writing every lettor prior to filing every document in the client’

case”).
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Under that standard, it appears that the defensesetiscompliance — rather than non-
compliance —with Telfair's above-quoted demandsidwiolate those attorneys’ obligationriot
submit frivolous applications. Indeed, had Telficounsel submitted such documents as
memoranda of “erred facts” or “motion to removie.a,” or applications based on such Latin

phrases as “falsus in uno,” “mens rea” and “stageisis doctrine,” or a flood of interlocatory
appeals, these attorneys could have been rebuketidse of process and might have even faced

court sanction: Analogously, Telfair's demands that his counselildseek a “protection type

¥ Latin maxim falsus in unc, falsusin omnibu¢” is neither a provision adopted by
means of any United States statute, regulation, mac a legal canon of any kind. Literally
translated into English as “false in one thingsdah everything,” the maxim: (a) prompts logical
caution as to the entirety of the position takernhgyspeaker who, as part of his/her position,
misrepresents a certain fact; and, as such, (bbé&s adopted into the panoply of policies of
American jurisprudence related to the proprietfidings made by the trier of facSee
Kanawha & M. R. Co. v. Ker, 239 U.S. 576, 581 (191¢Telephone Cas, 126 U.S. 1 (1888)
(“[The falsus in unc, falsus in omnibug] rule does not necessarily mean that the man aisdiés
once is a liar; but it means that justice will nest on testimony a substantial part of which is
proved to be false”Hargrave v. Stocklo, 127 N.J.L. 262 (N.J. (Ct. E. & App.) 1941)
(explaining that the maxim is not a rule of law hwguidance that — if testimony of a witness on
a material issue is willfully false and given wih intention to deceive, the jurors may disregard
the entirety of that witness’ testimony). Sincdfdie was demanding from his counsel to make
applications based on this Latin maxim prior tofdiels trier of fact even having a chance to
assess any witness testimony, such application&vib@ufacially nonsensical. Telfair's
reference to the conceptmen:rec fares no better. This Latin term, literally triated into
English as “guilty mind,” is incorporated into Anngan penal jurisprudence as “a general
presumption that the specified [state of mind niieséstablished beyond reasonable doubt to]
appl[y] to all the elements of an offense” when pnesecutor makes his/her case to the trier of
fact,i.e., the jurors (unless the defendant elects in fat@rbench trial, which was not the case
with Telfair). Se¢ Flores-Figueroa v. United Sta, 129 S. Ct. 1886, 1895 (2009) (Alito, J.,
concurring). Since any argument by Telfair's deenounsel aiming to obtain Judge
Cavanaugh’s finding that Telfair operated withdé tequisitemen: ree would, effectively, be
an attempt to strip Telfair from his right to ayurial, it is hardly surprising that Telfair’s
counsel did not make such applications flying ia fdce of the Sixth Amendment. Analogously,
Telfair’'s interest in Latin terminology reflectedl lnis demand to his counsel to mastare
decisi¢’ applications is equally nonsensical. Derivirgyiame from Latin maxinstare decisis
el nor quiete mover¢’ (meaning, in English, “to stand by things decidadd not to disturb
settled points”), the doctrine star¢ decisic is a principle that a controlling precedent by a
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order for the client & client’s family” were divoed from the realities of laf. By the same token,
while Telfair might have preferred to have cergaysical evidence excluded, his sheer preference
for such a turn of his prosecution could not qyadi$ a valid basis for his counsel’s motion to

suppress! Indeed, if so, Telfair's defense counsel werégaidédnot to submit such applications.

superior court is binding upon the lower couseg, e.9, Briley v. City of Trentol, 164 F.R.D.

26, 29 (D.N.J. 1995), rather than a particulartrafta federal criminal defendant; the principle is
an indelible part of American jurisprudence, ang employed equally by state and federal
judiciary with regard to all litigants, be they tigr criminal, defendants and plaintiffs alike.
Therefore, an application by Telfair's defense gaimeminding Judge Cavanaugh that he was
bound to render his decisions in accordance welptinciple olstar¢ decisic would be equal to
reminding Judge Cavanaugh of one of the basic axmimerican jurisprudence, and wholly
unnecessatry.

% The term “protection order” means any injunctissued for the purpose of preventing
future violent or threatening acts. Seqy, Szalai v. Holder572 F.3d 975, 979 (9th Cir. 2009).
Since such orders are issued to prevent violerarasement, stalking, etc. psivate citizens,
seeid.; seealsoNicole M. Quester, Refusing to Remove an Obstiactbe Remedy: The
Supreme Court's Decision Trown of Castle Rock v. Gonzales Continues to Deny Domestic
Violence Victims Meaningful Recoursé0 Akron L. Rev. 391, 399 and nn. 69-74 (2007)
(tracing the history ad aim of protection ordetisg device has nothing in common with halting
or ceasing one’s criminal prosecution by ¢jogernment, i.e, the goal Telfair hoped to attain.

% The rationale of Telfair's demands to his coutsehake applications based on the
“silver platter doctrine” escapes this Court. Hai€entury ago, the Supreme Court adopted the
term by ruling, irElkins v. United Stat¢, 364 U.S. 206 (1960), that evidence obtained & st
officers in violation of the Fourth Amendment couldt be introduced against a defendant in a
federal criminal trial. That position was a broaitig of the holding reached Weeks v. United
State, 232 U.S. 383 (1914), where the Court held thatence obtained by federal officials in
violation of the Fourth Amendment cannot be usedresj a defendant in a federal criminal
proceeding; that rule eventually became part ofthoimendment concepts and policies jointly
comprising the exclusionary rule which, in turnyeg base to suppression motiorSeg, e.qg,
United States v. Crand, 554 F.3d 79, 83 (3d Cir. 2009) (quotTerry v. Ohi¢, 392 U.S. 1, 12
(1968), for clarification that the term “exclusiogaule” implicates, “[ijn the evidentiary context
of the defendant's criminal trial, [a determinatasito] the admissibility against a defendant of
the evidence uncovered by the search and seiztUnited States v. Ber, 369 F.2d 386, 387
(3d Cir. 1966) (“[t]he ground for the motion to gupss [might be] the well established rule that
evidence obtained as the result of an illegal aoesearch is inadmissible in a prosecution for a
criminal offense”). However, Telfair's arrest wasnducted on the basis of a valid arrest
warrant, and his search was incidental to thasgrptus, the search of the premises of Telfair's
associates in drug trafficking was conducted purstea 911 call informing the police about
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See RPC-ABA, D.R. Nos. 2.1, 3.1, 3.3(a)(1) and coents 1 and 2 to D.R. 3.1 (guiding against
abuse of process and submission of frivolous agipins having no valid basis in fact or in law);
accordhttp://www.judiciary.state.nj.us/oae/atty _disgfattisc.htm (“[the lawyer’s] disagreement
about how a case should be handled . . . doe®nstitute unethical conduct, even if the outcome
of the case is disappointing [and the lawyer'stledects to attribute such outcome to] the lawyer
failure to consult with the client prior to writireyery letter or prior to filing every documentive
client's case”).

In light of the fact that neither the content ofifag’s submissions made in this matter

(including the almost-three-hundred pages of hisidéh) nor the records accumulated in Telfair-

DMC or Gatlingsuggest that, in the event he is given leave leodibonafide disciplinary

grievance, Telfair would be able to articulate $a¢h) omitted from his submissions made in this

matter and in Telfair-DM@as well as in Telfair-WJMTr elfair-DMC-Civil and Telfair-SDW, and,

in addition (b) indicating that the initiation afdisciplinary investigation might be warranteds th
Court concludes that granting Telfair leave to &lbondide grievance would be futile.
Consequently — and taking notice of Telfair’'s regjufer “allow[ing him a basis] to file a
meaningful interlocutory appeal,” Instant MattegdRet Entry No. 6, at 53, — this Court will: (a)
re-dismiss civil and habeas challenges; (b) dedfiti@tion of a disciplinary investigation; and (c
issue an Order conclusively withdrawing the Couuissdiction over the instant matter, hence

ripening Telfair’s right to appeal.

gunfire and the ensuing police investigation okthgun shots. Hence, this Court is unclear as to
on what grounds could Telfair's counsel make a fimelous suppression motion.
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VI.  TELFAIR’S LITIGATION PRACTICES WARRANT AN ORDER OF
PRECLUSION

While Telfair's assertions — be they construedwbkataims, habeas challenges or an ethics
grievance —warrant no relief or disciplinary intigation, Teflair’s litigation practices, as thegre

manifested in_Telfair-DMC-Civjl Telfair-WJM and Telfair-SDW the instant matter and,

especially, in Telfair-DMCcause this Court grave concern in light of Tekaapparent inability
to control his litigation urges, which prompted fagfs dozens of repetitive submissions of the
same documents, his numerous restatements of dsarataims, his apparent disregard for judicial
decisions, and which, seemingly, fuel Telfair'sgeasity to draft overly-voluminous submissions
ridden with multitudes of references to legal cquiseind Latin terminology both inapplicable to
Telfair's circumstances and having no substance.

A. Abuse of Legal Process By Recreational Litigation

The courts in this nation stand ready to addreaaiges brought by litigants in good faith.
Which, in turn, means that the judiciary — incluglithe Judges in this District — expect litigants to

treat their litigation with utmost seriousness hwitit abusing legal procé&and without unduly

¥ The term “abuse of process” implies a litigamt'proper use or perversion of legal
process through actions undertaken for the purpties than that intended by the law to effect,
se¢, e.q, Bd. of Educ. v. Farmingdale Classroom TeachersnAks'’cal 188, 38 N.Y.2d 397
(N.Y. 1975);Wesko v. G. E. M., In, 272 Md. 192 (1974 se¢ alsc David K. Godschalk,
Protected Petitioning or Unlawful Retaliati, 27 Pepp. L. Rev. 477 (2000) (discussing the
Statute of Marlbridge, which incorporated the fpsbvision in English law permitting penalties
for an action instituted in abuse of process);cinecept of “abuse of process” differs from that of
“malicious prosecution” in resting upon an impropse of regularly issued process, rather than
upon a wrongful issuance of proceSeg, e.q, John W. WadeOn Frivolous Litigation: A Study
of Tort Liability and Procedural Sanctic, 14 Hofstra L. Rev. 433, 451 (198ise¢ also
Rudnicki v. McCormac, 210 F. Supp. 905, 910 (D.R.I. 1962) (tracingtistory of bar on
abuse of process from the issuancEarl of Bath v. Sherw, 4 Brown's Parl. Cas. 373 (1709),
to “more recent times, [when] this power was afédnand perhaps extended, in England by the
Vexatious Actions Act, 59 & 60 Vict. c. 51, whichithorized the High Court to enjoin the
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testing of the resolve or common sense of the jadic Cf. Thornton v. Micrografx878 F. Supp.

931, 938 (N.D. Tex. 1995) (“The court refuses tvkeits common sense at the courthouse steps”).
If confronted by repetitive, abusive litigants, theliciary takes measures to prevent

recreational litigatiord? Indeed, it is well within the broad scope of tieWrits Act, 28 U.S.C.

§ 1651(a), for a district court to issue an ordestricting meritless filing by a litigant whose

manifold submissions aim to subject either hisAtersaries to unwarranted harassment or raise

concern for maintaining order in the court's dosk&eee.qg, In Re Oliver 682 F.2d 443, 445 (3d

Cir. 1982) (citing Lacks v. Fahm$23 F.2d 254 (2d Cir. 1980) (peurian); Harrelson v. United

States613 F.2d 114, 115 (5th Cir. 1980) (jperian); and_Clinton v. United State897 F.2d 899,

901 (9th Cir. 1961), cert. denie869 U.S. 856, 82 S. Ct. 944, 8 L. Ed. 2d 14 ()p6Zhe Court

of Appeals for the Third Circuit guided that,

[iln appropriate circumstances, courts have gongor prohibitions against
relitigation and enjoined persons from filing aayther claims of any sort without
the permission of the court. In Rudnicki v. McCack 210 F. Supp. 905 (D.
Mass. 1962), the court entered such an injunctiten & found that, in the absence
of a court-ordered proscription, a plaintiff whodhaepeatedly filed groundless
actions” against various state and federal offioe$ continue to institute
groundless and purely vexatious litigation bothiagjahese defendants and against
other judges and public officials, the effect ofigrhwill be to cause further
harassment of these officials, further expensehto governments which they
represent, and further burden upon the officeb@icterks of the courts in which
such proceedings are initiated. & 911._SealsoGordon v. U.S. Department of

bringing of further actions by ‘any person (who$ habitually and persistently instituted
vexatious legal proceedings without any reasongitdend”) (quotations and citation omitted).

3 A “recreational litigant” is the “one who engagaditigation as sport and files
numerous [submissions] with little regard for salnsitve law or court rules.”_Jones v. Warden of
the Stateville Correctional Ct918 F. Supp. 1142, 1153 (N.D. Ill. 1995) (notthgt, “[w]hen
confronted with [a] recreational plaintiff, courts, protect themselves and other litigants, have
enjoined the filing . . . without leave of courticciting_In re Winslow]17 F.3d 314 (10th Cir.
1994); In re Burnley988 F.2d 1 (4th Cir. 1992); and Mayfield v. Cadli918 F.2d 560 (5th Cir.
1990)).
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Justice 558 F.2d 618 (1st Cir. 1977) (plaintiff enjoirfeoim instituting suit against
any state or federal judge, officer, or employethaut permission of court); Green
v. Wyrick, 428 F. Supp. 732 (W.D. Mo. 1976).

Oliver, 682 F.2d at 445.
B. Means of Controlling Abusive Litigation

In light of the multitude, volume and content olfée’s submissions in this matter and in

Telfair-DMC, Telfair-WJM, Telfair-DMC-Civil and _Telfair-SDWthis Court must select a proper

means to control Telfair’s litigation practices. that endeavor, the Court turns for guidancedo th
history, goals and language of the legal provisems case law addressing the issue.

It has become axiomatic that, when Congress endbteditle VIII of the Omnibus
Consolidated Rescissions and Appropriations Ad986, Pub. L. No. 104-134, 110 Stat. 1321,
on April 26, 1996, the congressional purpose wasjarily[,] to curtail claims brought by
prisoners under 42 U.S.C. § 1983 and the Federtd Téaims Act . . . many of which are routinely

dismissed as legally frivolous.” Santana v. Uni¢ates98 F.3d 752, 755 (3d Cir. 1996). In other

words, the crucial part of the congressional plas W curtail meritless prisoner suits through
various restrictions. Sead.

One of these restrictions, commonly known as tlmee# strikes provision,” prohibits
prisoners with “three strikes” from taking advardgayf 28 U.S.C. 1915(a)(1), the federafonma
pauperisstatute, which authorizes a waiver of the fee§liog an action or appeal in federal court;
a prisoner receives a “strike” each time a fedeoalt dismisses one of the prisoner's actions or
appeals as frivolous, as malicious, or for failiretate a claim, Sdel RA 804(d), 110 Stat. at
1374-75 (adding 42 U.S.C. § 1915(g)). This prandias four key components in the sense that:

(a) it only applies to prisoners; (b) it appliescteil actions and appeals; (c) it applies when the
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prisoner has “three strikes”; and (d) it does mpglwif the prisoner “is under imminent danger of
serious physical injury’® 28 U.S.C. § 1915(g). All circuit courts thatvhaaddressed the

constitutionality of the provision have upheld givevision against constitutional challenges, and
the United States Supreme Court invariably denextiarari to challenges to the “three strikes

provision.™ See e.g, Higgins v. Carpenter258 F.3d 797 (8th Cir. 2001); Abdul-Akbar v.

McKelvie, 239 F.3d 307 (3d Cir. 2001), cert. denig#dl S. Ct. 2600 (2001); Rodriguez v. Cpok

169 F.3d 1176 (9th Cir. 1999); White v. Colorad67 F.3d 1226 (10th Cir. 1998), cert. denied

0 The exact language of the “three strikes pronisieads as follows:

In no event shall a prisoner bring a civil actiorappeal a judgment in a civil action or
proceeding under this section if the prisoner bas3 or more prior occasions, while
incarcerated or detained in any facility, broughtation or appeal in a court of the
United States that was dismissed on the groundsttisdrivolous, malicious, or fails to
state a claim upon which relief may be grantedessithe prisoner is under imminent
danger of serious physical injury.

28 U.S.C. § 1915(g). Notably, to qualify for timeminent danger exception, the plaintiff must
detail the nature of harm and be in imminent thoéauffering serious physical injury at the time
he submits his pleadings for filing. Sé#hite v. Coloradp157 F.3d 1226, 1232 (10th Cir. 1998)
(plaintiff’'s use of imminent danger exception todd strikes provision is precluded because
defendant failed to specify nature of harm); Medper Butler, 185 F.3d 1189, 1193 (11th Cir.
1999) (plaintiff cannot use imminent danger exaapto the “three strikes provision” if danger
ceased prior to his submission of the complaittisgorison officials for mailing to the court).

“1In so ruling, the courts utilized, intalia, the following reasoning: (a) the interests

that the litigants challenging the provision soughtindicate through filing the cases were not
fundamental, seRodriguez 169 F.3d at 1180; Whitd57 F.3d at 1233-34; Riverd44 F.3d at
724; Carsonll1? F.3d at 821; (b) an alternative remedy td¢deral courts was available,
namely the prisoner could bring a case in statetcegeAbdul-Akbar, 239 F.3d at 318; Wilsgn
148 F.3d at 605; se@soRiverg 144 F.3d at 724 n.9; (c) the prisoner challengimggprovision
lacked actual injury, seé&/hite, 157 F.3d at 1234; (d) the ability to pursue cagtions is subject
to congressional limitation, since proceedindarmapauperisn civil actions is a privilege, not
a right, seeAbdul-Akbar, 239 F.3d at 317; Rodrigue¥69 F.3d at 1180; Whitd57 F.3d at
1233; Riverald4 F.3d at 723; and (e) the “imminent dangecegtion guarantees that prisoners
with claims implicating fundamental interests adfuare able to raise such claims in federal
court. Seddigqgins 258 F.3d at 800Q; Abdul-Akba?P39 F.3d at 319; Whitd 57 F.3d at 1234.
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526 U.S. 1008 (1999); Rivera v. Allii44 F.3d 719 (11h Cir. 1998), cert. dismis&t U.S. 978

(1998); Wilson v. Yaklich148 F.3d 596 (6th Cir. 1998); Carson v. Johnddr? F.3d 818 (5h

Cir.), reh’g denied1997 U.S. App. LEXIS 16984 (1997).

Moreover, academic literature observed that, ugenenactment, the “three strikes
provision” was merely a codification of the alreddyg-recognized inherent court authority to
curtail abusive litigation through imposition ofreéully tailored injunctions against such filings.

See e.q, Randal S. Jeffrey, Restricting Prisoners' Equaiess to the Federal Courts: The Three

Strikes Provision of the Prison Litigation ReformtAnd Substantive Equal Protectid@ Buffalo

L. Rev. 1099, 1141 (2001). Indeed, a federal t®urherent power to sanction abusive litigants

by imposing filing restrictions is well establishege e.g, Werner v. Utah32 F.3d 1446, 1447-48

(10th Cir. 1994) (peturian); De Long v. Hennesse912 F.2d 1144, 1147-48 (9th Cir. 1990); Safir

v. United States Lines, IN&Z792 F.2d 19, 25-26 (2d Cir. 1986), cert. dendatd U.S. 1099 (1987);

seealsoChambers v. Nasco, InG01 U.S. 32, 44 (1991) (discussing the authdoityand scope

of, the inherent powers of courts); In re McDondl89 U.S. 180 (1989) (per curiapyohibiting

the petitioner from filing any additional extraandry writs_informapauperi}, and federal courts

have long controlled overly litigious and abusive pelitigants by injunctions limiting future

filings.*

42 In 1989, basing its conclusions on this judigigctice, the Supreme Court — having
its fair share of abusive litigants — enterediitst forder prospectively denying pauper statusito a
indigent petitioner._Sela re McDonald 489 U.S. 180, 180 (1989). The Court subsequéiaity
entered similar orders against other abusers, e&sgeAttwood v. Singletaryl16 S. Ct. 769,
769 (1996) (pecuriam (ten petitions in one year); In re Sassqvedi0 U.S. 4, 4 (1993) (per
curiam) (eleven petitions in three years, plus ten mamng 1993); Day v. Day510 U.S. 1, 2
(1993) (percurian) (twenty-seven petitions in nine years). In 190&, Court amended Rule
39.8 of the Rules of the Supreme Court of the Wn8&ates to read as follows: “If satisfied that a
petition for a writ of certiorari, jurisdictionataement, or petition for an extraordinary writ, as
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Furthermore, the court’s inherent power to coraimisive litigation of individuals whose
litigious activities fall outside the scope of thieree strikes” provision is not limited to civilghts

actions challenging incidents of prison life. Seg, Butler v. DOJ492 F.3d 440 (D.C. Cir. 2007)

(affirming the lower court’s decision to utilizesisupervisory discretion by denying the prisoner

in forma pauperisstatus in a matter initiated under the Freedormfoirmation Act, since the

prisoner had five prior appeals dismissed for failo prosecute, had another five appeals pending,

was a party to five other suits, and — in eacthe$¢ actions — raised largely the same challenges

while filing the same range of documents); s Hurt v. SSA 544 F.3d 308, 310 (D.C. Cir.

2008) (where the litigant brought numerous cadegialy various wrongs by government actors
and agencies, judges and courts, and inanimatetspjbe court held that “the number, content,
frequency, and disposition” of a litigant's filingeow an especially abusive pattern warranting

denial of [informapauperi$status prospectively”); accoMitchell v. Fed. Bureau of Prisorts87

F.3d 415 (D.C. Cir. 2009) (where the litigant, teically, had only two “strikes” but employed
litigation practices that abused his privilegemigeeding irformapauperigby making a multitude
of filings that were vague and unspecific), thertdaund that he was subject to prospective

measures limiting his ability to proceedformapauperiy*®

the case may be, is frivolous or malicious, the€may deny a motion for leave to proceed in
formapauperis’ In re Amendment to Rule 3800 U.S. 13, 14 (1991).

*3 These decisions were rendered with regard tenthtters instituted by individuals who
proceede(prg se and, in addition, souglin forme pauperi status: as Telfair did iTelfair-WJM,
Telfair-DMC-Civil andTelfair-SDW. However, the power of the judiciary to limit abe
filings is not limited to such matters only: it digs toany matter where an abusive litigant is
unable to control his/her client’s litigation ur. The Court of Appeals for the Third Circuit
expressly guided that, in such cases:

“a pattern of groundless and vexatious litigatiah pstify an order prohibiting further
filings without permission of the courtChipps v. U.S. District Court for the Middle
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(@)

(b)

C. Tailoring an Appropriate Preclusion Measure to Cantrol Telfair's Filings

1. Telfair's Practices Necessitate Adoption of a Cdrol Measure
Here, Telfair’'s litigious efforts in this Districtetected by this Court include:
fifty-one pro seapplications, including motions, petitions andi@as letters, submitted by
Telfair in Telfair-DMC, that is, while Telfair was represented by a cludithree defense
attorneys, with the totality of Telfair’'s pgesubmissions reaching the astonishing amount
of onethousand one hundred thirty six pages._See€elfair-DMC, Docket Entries Nos. 6, 8,
9,10, 11,13, 17,18, 20, 21, 22, 27, 30, 3338739, 40, 41, 46, 48, 49, 51, 57, 58, 59, 60,

61, 62, 71, and _United States v. Telfdd7-0272 (the docket of Telfair's criminal

proceedings preceding the docket reflect in TelfaMC), Docket Entries Nos. 26, 42, 48,
51, 52, 53, 54, 55, 56, 58, 59, 60, 65, 66, 67,/68,74, 75, 76 and 77;

forty-one pro se complaints, motions, petitions and various appilices submitted in
Telfair-WJM, with the totality of Telfair's submissions reaghian equally astonishing
amount of eight hundred eighty nine pages._Seg&elfair-WJM, Docket Entries Nos. 1, 3,
4,9, 10, 11, 12, 13, 18, 20, 25, 31, 32, 43, 8733, 43, 44, 45, 46, 47, 48, 49, 50, 51, 52,

53, 54, 55, 56, 58, 59, 61, 62, 63, 64, 65, 66316 68;

District of Pa, 882 F.2d 72, 73 (3d Cir. 1989). In additia District Court has the
authority to issue limitations on pro se filings submitted while the party is represented by
counsel. Se¢ United States v. Vampire Nati, 451 F.3d 189, 206 n.17 (3d Cir. 2006)
(citing United States v. Es¢, 10 F.3d 968, 973 (3d Cir. 1993)). Here, the iusCourt
[repeatedly] enjoined [the represented litigarpra se filings, but to no avail. To the
extent thathe District Court must take additional stepsto effectuate itsinjunction, [and)]
we encourage it to do so.

United States v. D'Amar, 328 Fed. App’'x 763, 764 (3d Cir. 2009) (emphasigplied).
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(c) a thirty-six page preecomplaint in Telfair-DMC-Civiland a substantively identical forty-

two page pr@gecomplaint in_Telfair-SDWijointly yielding seventy eight pages; and
(d) Form-I and Form-Il, as well as the instant Matigubmitted in this matter by means of

mere four docket entries, and yielding the total ahree hundred forty two pages. _See

Instant Matter, Docket Entries Nos. 1, 2, 5 and 6.

In other words, systemically raising and re-raigimg same claims and, in addition, filing
the same documents many times over, Telfair degpbsih the dockets of this District the striking
total of two thousand two hundred forty five (2,245) pages, hence transforming his litigation
practices into an epitome of abusive litigation.

In light of the foregoing, this Court recognizeattfielfair’s inability to control his litigious
urges clogs the dockets in this District and rezgijudicial intervention. Simply put, this Court ,
in exercise of its supervisory discretion, findsatessary to enter a limited order of precludiai t
helps Telfair to: (a) avoid repetitious filings) @arefully and thoughtfully select his claim; o)l
reduce these claims to clear and concise staterfneatsom needless commentary that reduces the

value of his submissions. CLlarena v. Kinkos05-3410 (JBS), Docket Entry No. 2 (a standing

order issued by Honorable John W. Bissell, therefChidge of this District, upon taking notice of
abusive litigation practices displayed by a peplaintiff in a civil matter presided by Honorable
Jerome B. Simandle; the order directed the plaiatshow cause as to why the plaintiff should not
be barred from filingany document without leave of court and, in additiorandating the Clerk
not to accept any document of any kind fromthe plaintiff except for the plaintiff's respongseJudge

Bissell's order).
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2. The Terms of Limited Preclusion Order Entered Aganst Telfair

In light of the foregoing, for the purposes of Béifs currently pending, terminated and

future actions in this District, Telfair will be @icted as follows:

(1)

With regard to any Telfair's action that has beén terminated (the list of which, this Court

presumes, includes Telfair-DMénd Telfair-WJN), Telfair shall seek leave — from the

judges currently presiding over (or assigned irftiere to) such action — to make any pro

sesubmission before actually making such submisdiath of these applications for leave

to file a_prosesubmission shall:

a. Be reduced tone-page, single-sided document;

b. Open with a statement whereas Telfair shedt, under penalty of perjury and
other sanctions that might be imposed by the presiding judge, that the particular
submission Telfair seeks leave to file would rakems or allegations that:

0] werenot presented to either the presiding judge or to dngrqudge at any
time in the past, regardless of whether these slamallegations were
already addressed by the judiciary or are stilldiegy and, in addition,

(i) appear bonédein light of the guidance provided to Telfair by any judge in
thisDistrict or by any other court at any time prior to Telfair's execution of
his application for leave to make a @@submission; and

(of Summarize the facts that Telfair intends to assehis prose submission, if

allowed to file it. Such summary should be reduceatiear and conciselanguage
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(2)

not exceedingtwo hundredwords.** No generalities, supplications, lectures on law

or akin will be deemed a valid summary.
In the event the Judge presiding over the mattér regard to which Telfair seeks leave to
make a pr@esubmission grants Telfair such leave, Telfair lstmalke that submissiam
strict compliance with the directives and requirements set forth in that leave (as to the size,
format, content, etc.). Telfair's failure to ettseek leave to file any psgesubmission or
Telfair’s failure to comply with the requirementated to him by the presiding Judge in the
order granting leave will result in the Clerk’s @eting Telfair's submission and
accompanying such docket entry with a notationdirep “PURSUANT TO THE
STANDING LIMITED ORDER OF PRECLUSION, THIS ENTRY IDEEMED
STRICKEN FROM THE DOCKET FOR PRO SE LITIGANT'S FAURE TO COMPLY
WITH THE REQUIREMENTS SET FORTH IN THAT ORDER OF ERLUSION. THE
CONTENT OF THIS SUBMISSION WILL NOT BE CONSIDEREDYSTHE COURT.”
With regard to any Telfair's action that wasmwarated (which include the instant action,

Telfair-DMC-Civil and Telfair-SDWand all actions that become conclusively closeden

future), Telfairshall not make any filing except for filing of a due notice of appeal (ttst i
if Telfair actually desires to file an appeal witte United States Court of Appeals for the
Third Circuit). In the event Telfair makes anyrfg other than his notice of appeal in any
matter that was or has becomes terminated, thd @ldlrdocket Telfair's submission,

accompanying such docket entry with a notationdirep “PURSUANT TO THE

* The phrase “two hundred words” refers to all vépmégardless of their length or their

grammatical qualification, i.eit includesall articles, prepositions, nouns, verbs, adjectiges,
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3)

STANDING LIMITED ORDER OF PRECLUSION, THIS ENTRY IO EEMED

STRICKEN FROM THE DOCKET FOR PRO SE LITIGANT'S FAURE TO COMPLY

WITH THE REQUIREMENTS SET FORTH IN THAT ORDER OF ERLUSION. THE

CONTENT OF THIS SUBMISSION WILL NOT BE CONSIDEREDYTHE COURT.”

With regard to any new matter that Telfair wish®initiate in this District while acting pro

seand proceeding iformapauperisTelfairshall seek leave from the Clerk to initiate such

matter. Such applications for leave to initiateleaew_proseaction_informa pauperis

shall:

a.

b.

Be reduced tone-page, single-sided document;

Open with a statement whereas Telfair shedt, under penalty of perjury and

other sanctions that might be imposed by the Court, that the pleading Telfair seeks

leave to file would raise claims or allegationsttha

0] werenot raised in this District or in any other court aydime in the past,
regardless of whether these claims or allegatiare @lready addressed or
are still pending; and, in addition,

(i) appear bonéde inlight of the guidance that was provided to Telfair by any
judge in this District or by any other court at any time prior to Telfair's
execution of his application for leave to file amngleading; and

Summarize the nature and facts of the allegattwatsT elfair intends to raise in his

prosepleading, if allowed to file it. Such summary albbe reduced tdear and

concise language not exceeding two hundred words* No generalities,

45 Set note 44 suprz, this Opinion.

Page 80 of 84



supplications, lectures on law or akin will be deeha valid summary.

In the event the Clerk grants Telfair such leavefair shall file a_bondide clear and
concise pleading by either utilizing one of thisu@its pre-printed forms (without adding
any pages) or by preparing his own submission wisicta) substantively identical, in its
format, to the Court’s pre-printed form; and lo} exceeding fifteen pages, single sided,
double-spaced, utilizing a 12-point common letter font*® and having margins no less than
oneinchoneachside. Telfair's failure to either seek leave to firy new prgepleading
in formapauperior Telfair's failure to comply with the aforesdamat requirements will
result in the Clerk’s docketing of Telfair’'s pleadi accompanying such docket entry with
a notation, reading “PURSUANT TO THE STANDING LIMED ORDER OF
PRECLUSION, THIS ENTRY IS DEEMED STRICKEN FROM THEOCKET FOR
PRO SE LITIGANT'S FAILURE TO COMPLY WITH THE REQUIRMENTS SET
FORTH IN THAT ORDER OF PRECLUSION. THE CONTENT OHIS SUBMISSION
WILL NOT BE CONSIDERED BY THE COURT” and administizely terminating the
matter.

4) Telfair's emergent future submissions are expressly exempt from the requirement set forth
in Paragraph (3). This exemption, however, istiahito civil rights complaints in which

Telfair asserts borfade claims andletailsfactsclearly evincing that Telfair isexperiencing

imminent and ongoing danger to hislife (or imminent, ongoing and serious danger to his

¢ Noting Telfair's tendency to change fonts of ibmissions, the Court stresses that
Telfair’s utilization of overly-narrow fonts willot be tolerated. Thus, Telfair must either utilize
common fonts, such as Arial, Courier New, Times NRaman, etc., or simply hand-print.
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health).*” In the event Telfair is experiencing such dartgenis life or health, he may

submit his pragepleadings and his duly executed application te@ed informapauperis

without seeking the Clerk’s leave to make such sabion, provided that Telfair:

@) Accompanies such submission by a statement asérelfair shalbver, under
penalty of perjury and other sanctionsthat might be imposed by the Court, that the
pleading Telfair seeks to file raise claims orgdittons that weraot raised in this
District or in any other court at any time in thasp regardless of whether these
claims or allegations were already addressed ostdkpending; and,

(b) Reduces his pleading to a documeat exceeding fifteen pages, single sided,
double-spaced, utilizing a 12-point common | etter font*® and having marginsnoless
than one inch on each side.

(5) Telfair's submission of a Section 2255 motiodtdge Cavanaugh is similarly exempt from

the requirement set forth in Paragraph*{3)This exemption, however, is limited to a

submission that Telfair would: (a) maikegood faith and, in additiomot prematurely; and

*" To that extent, the Court stresses that specalataims about potential danger (e.g.,
speculations about potential animus on the pastitér inmates or prison officials, etc.,) would
not suffice, just as assertions based on circuroetanot presenting a serious danger to Telfair’s
health (e.g., assertions based on dietary resingtiemotional distress, head cold, unsanitary
conditions, etc.) would not suffice. Converselgjros asserting — for instance — facts clearly
evincingcomplete denial of medical care for such conditions asaalyediagnosed cancer,
already-diagnosed hepatitis C, or analogously gheadth threats, would qualify as emergent.

8 Se¢ note 46 supr:, this Opinion.

49 Since a Section 2255 petition is effectively aiomand, as such, need not be
accompanied by the litigant’s formapauperisapplication, Telfair's § 2255 motion cannot,
technically, qualify as a pleading within the mewmnof the definition provided in Paragraph (3).
However, recognizing that a litigant’s filing ofdiner Section 2255 motion results in initiation of
a new legal action, this Court — out of abundarfagaation and recognizing Telfair's need for
guidance as to the proper mode of litigation pcasti- finds it warranted to address the issue.
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(b) execute either on the Court’s pre-printed ®&c2255 form (without adding any pages)

or reduce his challenges to a document which isnlgtsubstantively similar in its content

and format to this Court’s pre-printed Section 2&5%61°° but alsodoes not exceed fifteen

pages, single sided, double-spaced, utilizing a 12-point common letter font>* and having

margins no less than one inch on each side.
VI.  CONCLUSION

For the foregoing reasons, Telfair's Motion foraesideration will be granted in form,
however, the Court’s prior disposition of Telfaickims will not chanc.e

Petitioners original anc amende submission filed in this matte will remair dismissec.
Specifically Telfair's habea challenge will bedismisse asaprematur Sectior 225t application;
his civil rights challenge will be dismisse as duplicative of those¢ dismissec staye(or pendingin
Telfair-WJM; anc challenge assertin the wrongs alleged sufferec by Gatlinc will be dismissed
for lack of standing|.

No disciplinary investigatiol of attorne' professione conduc will be initiated in this

District in connectiol with this matte or in connectiolwith Telfair-DMC or Gatlinc. No leave to

file abone fide disciplinary grievance will be granted.

A limited ordelof preclusioiwill be entereragains Telfair with regarcto the instan matter

and all Telfair's currently ongoing, already terieied and future actions in this District.

0 SeeToolasprashad v. Grondolsky70 F. Supp. 2d 610, 653 (D.N.J. 2008) (“[U]nder
Habeas Rule 2(e), [the petitioner] should eithenglete a pre-printed form or submit a similar
application, since a § 2241 petition cannot belanamous compilation of stream-of-
consciousness-like narratives”).

®1 Set note 46 supr:, this Opinion.
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An appropriate Order accompanies this Opinion.

s/ Garrett E. Brown, Jr.

Garrett E. Brown, Jr.
Chief Judge
United States District Court

Dated:  October 15, 2010
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