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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

RUTH ANN MALLOY, Civil Action No.: 08-01182 (JLL)
Plaintiff,

V. OPINION

INTERCALL, INC., JOHN DOES (110) and
ABC CORP. (110),

Defendant(s).

LINARES, District Judge.

This matter comes before the Court on: (1) a motion fargbgaummary judgment filed
by Plaintiff Ruth Ann Malloy; (2) a motion to strike Plaifis expert Peter Crain, Ph.D, filed by
Defendant Intercallinc. (“Intercall’); (3) a motion to strike Plaintiff’'s expert Stephen Levison,
Ph.D, filed bylntercalland (4) a motion for summary judgment fikedercall The Court has
considered the submissions in support of and in opposition to the motions and decides the matter
without oral argument pursuant to Rule 78 of the Federal Rules of Civil Proceduree For th
reasons discussed below, Ms. Malloynotion for partial summary judgment is denied,
Intercalls motion for summary judgment is granted, &mercalls motions to strike Ms.
Malloy’s expers are denied as moot.

l. BACKGROUND
Prior to 2005, Ms. Malloy worked in the Wayne, New Jersey, sales office 0AECI,

telephone and video conferencing company. (Ptrist.Sf Undisputed Mat'IFactsin Supp. of
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Mot. for Partial Summ. Jhereinafter‘Malloy’s SOF”]  11.) She had worked at ECI since
1994. (d.) At the beginning of 2005, ECI was boughtlbtercall (Id.  13.) Thus, as of this
acqusition date, Ms. Malloyechnicallyworked forintercall But, until August 1, 2003Vis.
Malloy continued reporting to her ECI supervisor, Greg Mills. (Decl. ofrigeké Hennion,
Esq. in Opp’n to Def.’s Mot. for Summ. J. [hereinafter “Hennion Decl.”], Ex. G., Diejay
McCarthy, dated Nov. 5, 2009, Tr. 78:14-23.

As part of its process to determine which ECI employte@anted to retainintercall
managers interviewed former ECI employeddal(oy’s SOF  17; Def.’Responsivétmt. of
Mat'l Factsard Supplemental Stmt. of Facts Not in Displitereinafter ntercalls RSOF"]q
17.) Ms. Malloy was interviewed imtercalls Wayne, New Jersey office by Marty Dunne and
Kim McLachlan. Malloy’'s SOF § 15.) At the time of the interview, Mr. Dunne wdsricalls
Vice President of Sales and Ms. McLachlan was a sales man&eff.16.) Ms. McLachlan in
turn supervised another sales manager, Patti Paczkougki 19.) Intercall“terminated most
of the ECI sales representatives,” but decideditlvashed to retain Ms. Malloy as a sales
manager. I¢l.; Intercall’'s RSOF  19.Ms. Malloy was to continue working in Wayne, New
Jersey, and would be reporting to Ms. Paczkow8kitercall's RSOF § 19.)

On July 13, 2005, Ms. Mallogmailed Ms. Paczkuski regarding her “impressions .of.
the scope of [her] position within thetercall organization in general and under [Ms.
Paczkowski's[direction in particular.” (Cert. of Gary J. Chestesq., in Supp. of Pl.'s Motof
Partial Summ. J. [hereaftéChester Cert.”], Ex. Femail from Ms. Malloyto Ms. Paczkowski,
datedJuly 13, 2005.) Ms. Packowski responded to the email by providing responses in bold to

the queries posday Ms. Malloy. The questions and answers are as follows:
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1. Ability to keep existing base of busineg&sS.

2. Ability to keep working existing prospects base for future cl¥ge. will
choose 16015 of your top prospects. In addition, you will also be assigned a
designated territory.

3. Ability to retain my office in Wayne, NYES.

4. Report to Patti Paczkowski and to report to the Parsippany Office for weekly
status meetings (Thursdays). When traveling on business or during inclement
weather in the winter | can call into the weekly status mee¥ig. You will

need to change youschedule a bit havever . . . .

5. While | work from home from 7:30 to 8:30 am, | will be into the office at 9 am
and unless workload warrents (sic) it will leave at SAMES...our hours are
8:00-5:00. ...

6. | will be permitted to continue to work a$anior National Sales Manager . . .

. Your new title will be Senior Meeting Consultant.

7. | have applied under West’s career applicatibimank you!

8. My salary and compensation will remain the sanies.

9. Certain accounts such as ABA/ABACLE; and Southern Company‘s will be
reviewed for possible reliefWe will review. Unable to commit on relief
possibilities at this time.

If there's anything | forgot please advise as to your consent to the above.
(Id.) This arrangementalowing Ms. Malloy to keepher existing accounts which wespread
throughout the country—as not in line witHntercalls business modellntercalls businesses
model provided that accounts should be serviced in the geographic region where thescompan
being serviced is locatedMé&lloy’s SOF | 50Intercall’s Stmt. of Facts Not in Dispute
[hereinafter “Intercall’s SOF”"] 1.4 Ms. Malloy understood that her arrangement would be an
exception to the general policyMélloy’s SOF § 50

As part of her continuing employment withtércall Ms. Malloy receivedntercalls
policy manual. (Decl. of Amy Dashiell and Vol. 1 of Exs. in Supp. of Def.’s Reply to Pl.’s
Add’l Disputed Mat’l Factghereinafter “Dashiell Decl.”], Ex. A, Malloy Depdated Apr. 6,
2009,Tr. 346:16-347:24Intercall's RSOF § 26.) She testified that she read the manual “front to

back.” Malloy Dep. Tr. 347:25-348:8.) In particular, Ms. Malloy acknowledgeshbat
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employment aintercallwas atwill. (Pl.’s Br. in Opp’n to Def.’s Mot. for Summ. J. [hereinafte
“Malloy Opp’'n”], at 43 (“Plaintiff is an awill employee.”)

On August 1, 2005, Ms. Malloy stopped reporting/o Mills and started reporting to
Ms. Paczkwski. Althoughintercallin general agree allow Ms. Malloy to keep her existing
client basesome of her accounts were transferred to other locations. For example, prior to
September 2005, Wellpoint, Sony and RhMire transferred to the national accounts officeo
the offices in the geographic region where those companies are lod@ashell Decl., Ex. A.,
Malloy Dep. Tr. 208:22-209;8r. in Supp. of Def.’s Mot. for Summ. J. [hereinafter “Intercall’s
Summ. J. Br.”], at 16 & n.8.) Then, on October 13, 2005, Mr. Dunne sent an email to Ms.
Paczkowski and MdMcLachlan regarding Ms. Malloy’s accounts. He stated:

Guys . . . let's agree that by Jan 1, [Plaintiff] should begin transitioning her

acquisition activity that is outside of her designated territory to local MQes D

that make sense? If not, where does it not makes sense? TBhought

(Chester Cert., Ex. H, email from Mr. Dunne, dated Oct. 13, 2005.) Ms. Paczkowski responded:

| agree that the majority of her accounts should be moved locally to the
appropriate territory. | agree that this makes most sense for the company.

However, the problem is ttawe committed in writing to keep all existing
accounts under [Plaintiff]. She has called me out several times alreadyimgga

this commitment. To transition these accounts will guarantee her departure.

At this point, | am trying todecipher if her leaving would be best OR if her
leaving would guarantee a huge loss in revenue based on her existing client
relationships. (She has lead me to believe that this is the case.)

Marty [Dunne], please allow me to November 15th before cormgitt [transfer
her accounts].

(Id.) Mr. Dunne responded: “Okay.”1d() Although Mr. Dunne testified that he wanted Ms.

Malloy’s accounts transitioned before January of 2006 because of his belitiethatould be
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“better managed by local represdivias” (Malloy’s SOF { 41) tiis undisputed that Ms.
Malloy’s accounts were not transferred at that time.

Also in October of 2009ntercallacquired other companies including Sprint
Conferencing and Raindance Conferencirigtefcall’s Reply to Pl.’s Ad’'l Disputed Mat’l
Facts [hereinafter “Intercall’'s Reply SOMT]4.) Ms. Paczkowski did not assign any accounts
from these acquisitions to Ms. Malloyld{) However, it is undisputed thattleer sales
consultants who reported to Paczkowski received accounts from the acquisitidnsit i§
also undisputed that all of the other sales consultant who reported to Ms. Paczkowski were
younger than Ms. Malloy.Id. 1 5.) Ms. Malloy complained to Ms. Paczkowski about not being
assigned any of the new acmts. Ms. Paczkowskeplied:

[l]n respect to the ECI and Sprint accounts, you have one of the largest revenue

bases in the office. | held back transferring over new revenue to you based on how

much responsibility you already manage. [T]his revenueldvbe considered as

“moved” not “new,” so as a result your quota would have increased even more.

(Id. 11 6; Intercall’'s SOM67.)

On November 2, 2005, Ms. Malloy providedr October revenusumbers to Ms.
Paczkowski. Iatercall'sRSOF 1 59) . Ms. Pazckowski respontgcemail that she was
concernedbout the numbers because it appeared that Ms. Malloy would not be meeting her
targets.(1d.)

Several weeks later, at the end of November, Ms. Maliasy hospitalized with a
perforatedulcer. (ntercalls RSOF{ 60.) On December 6, 2005, Ms. Paczkowski was informed

by Maribell Santiago, aintercallEmployee Relations Coordinator, thels. Malloy “probably

won't be able to return [to work] until February 2006Daghiell Decl, Ex. B., email froniMs.
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Santiago to Ms. Paczkowski, Dec. 6, 2005 (marked as Santiago EXh&¢¢ days after
receiving notice that Ms. Malloy’s medical leave would be for an extendestpe time, Ms.
Paczkowskemailed another Intercadimployee, Taryn Stinson, abordrisferringMs. Malloy's
accounts that were not within the territory managed by Ms. Paczkowski to thepieograas
where the companies were locatdds. Paczkowski wrote:
| have been given the gahead to move all of Ruthann’s accounts to where they
belong according to geography. Once | receive the list of account, city and
state[.] | would love to start transitioning them immediately. Is this something
that you can help me with?
(ChesterCert., Ex. L, email exchange between Ms. Stinson and Ms. Paczkowski, dated
December 9, 2005.) Ms. Stinson responded, providing a list of Ms. NMa#logounts and
identifying “the appropriate ICall rep code based on zip codds.) Ms. Packzowski
responded:
Please see the attached. All companies from Talbdldhe moved ASAP! |
pulled off all accounts based in NJ, NY and CT (within my territory scope) and
placed on Tab 2 — Ruthann will be keeping these accounts. . . .

(Id.) As a resultMs. Malloy's accounts, not located in NJ, NY, or CT, weensferredo other

Intercallsales managergSee alsMalloy’s SOF | 47.)

Ms. Malloyreturned fronmedicalleave on February 17, 2008d.(1 48.) At this time,
Ms. Pazckowski informed her that all of her accounts located outsidevo¥Nrk, New Jersey,
andConnecticut had been transferretd.)( Ms. Malloy requested that she be given a designated
geographic territory in Ms. Paczkowski’'s arda.approximatelySeptember 2006, Ms. Malloy
was assigneestern Connecticut as her geographic territohyteicall's Reply SOF 9 19&

n.1, 25 Pl.’s Stmt. of Add’l Material Facts, submitted in opposition to Intercall’'s MSJ
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[hereinafter “Malloy’s Add’l SOF”] T 26 In late 2006]ntercallassigned anotheepson to this
territory. (Intercall’'s Reply SOF | 26Intercalldid not inform Ms. Malloy that it had placed
another persomithis territory. [d.)
In late November 2006, Ms. Mailacknowledges that she was continuing to not meet
the salegarget numberset byintercall (Dashiell Decl., Ex. A, Malloypep. Tr. 431:17-
432:12) As a resit, she was givea Performance Improvement Notice (“PIN”), which required
her “to improve her performance no later than February 28, 2084llo¢’'s SOF  52;
Intercall’'s SOF | 50; IntercallRSOF § 65.) Ms. Mallogoes not dispute that she was failing
to meet her targets, rather, she asserts that she was set up to fail becausgiske aasrea
thatwas a “joke” and numbers to call on that wdyegus” (Intercall’'s ReplySOF § 27
Malloy’s Response to Stmt. &facts [hereinafter “Malloy’s RSOF"] 1 16
On January 8, 2007, Gwen Stallins,latercallEmployee Relations Director, sent an
email to Mr. Dunne recommenditigat Ms. Malloy be terminated. Ms. Stallins wrote:
| wanted to give you a heads up [and] solicit any comments you might have on
this. Patty Paczkowski and Kim McLachlan contacted me again today concerning
serious performance issues with Ruthann Malloy. Ruthann is currently ep a St
[l PIN for these issues, and is showing no improvement. |gaimg to
recommend termination of her employment before the PIN expires.
Ruthann has on occasion indicated that she would file discrimination charges . . .
against us if we termed her, but | believe that we are in a good position at this
time to either dfeat the charges or minimize the damages based on clearly
documented performance failures. Absent any objection from you, we wish to
proceed in the next day or two. Appreciate any feedback.
(Chester Cert., Ex. K.) Mr. Dunne responded to Mdigsabytelling her that he “supported

[her] decision on this.” Id.) Ms. Stallins then wrote to Ms. Paczkowski, copying Ms.

McLachlan stating “Patty— we have the green light from Marty [Dunne] . . . 1d.)( Ms.
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Paczkowski thanked Ms. Stallins and told tieat, before Ms. Malloy was actually terminated,
Ms. Paczkowskifirst need[ed] to prepare [sohdocuments.” Id.)

Three days after this exchange, on January 11, 2007, a Saturday Night Live clip
regarding sexual harassment in the workplace was shonmgd video conference presented by
the Boston sales officelngercall’'s Reply SOM 40.) Ms. Malloy watched the video and claims
that it was offensive to herld() She immediately coni@ined to Ms. Paczkowski.Intercalls
SOF 1 54.) Itis undputed thaMs. Paczkowski responded by email, apologizing to Ms.
Malloy and telling her that she would forward the complaint to Ms. McLachldr). If is also
undisputed that the manager responsible for atheglip was reprimanded by Ms. McLachlan
(1d.)

Ms. Malloy was terminatedmoJanuary 23, 2007 Intercalls RSOF § 55 Around
January 30, 2007, Ms. Mallsupffered a massivaroke. (Malloy’s Add’'|l SOF{ 46.) Ms.
Malloy presently claimshat she wasdiscriminated against dytercall thatintercallwrongfully
terminatecher, and thatntercalls actions caused her stroke.

Il. LEGAL STANDARD

A court shall grant summary judgment under Rule 56(c) of the Federal Ruleslof Ci
Procedure “if the pleadings, the discovery and disclosurerralston file, and any affidavits
show that there is no genuine issue as to any material fact and that the movittedste
judgment as a matter of law.” Fed. R. Civ. P. 56(c). The moving party first must isonot

genuine issue of material faetists. SeeCelotex Corp. v. Catretd77 U.S. 317, 323 (1986).

The burden then shifts to the non-moving party to present evidence that a genuine issue of

material fact compels a triald. at 324. The nomoving party must offer specific facts that
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establish a genuine issue of material fact and may not simply rely on unsuppsettiozs

bare allegations, or speculatioBeeRidgewood Bd. of Educ. v. N.E. ex rel. M.E72 F.3d 238,

252 (3d Cir. 1999). Also, the Court must consider all factsgmted and the reasonable
inferences drawn from them in the light most favorable to the non-moving [&egpPa. Coal

Ass’n v. Babbitf 63 F.3d 231, 236 (3d Cir. 1995).

1. SUMMARY JUDGMENT MOTIONS

Ms. Malloy moves for partial summary judgment on hreralsh of contract claim.
Intercallmoves for summary judgment as to each of Ms. Malloy’s claims: (1) bre&sipiass
and implied contract, (2) age discrimination in violation of NJLAD, (3) retahan violation of
NJLAD, and(4) intentional infliction of emotionadistress:
A. Breach of Contract Claims

To establish a claim for breach of contract under New Jersey law, a plaintif§inows
1) the existence of a contract, 2) a material breach of the contract by the defend&)t

damages resultinfjom the breachSeeFletcherHarlee Corp. v. Pote Concrete Contractors,

Inc., 421 F. Supp. 2d 831, 833 (D.N.J. 20@G6)d, 482 F.3d 247 (3d Cir. 2007). Ms. Malloy
asserts that the following email exchange represents a contract between hesradld Int
regarding the terms of her employment.

Hello Patti, as indicated in our conversation today, | just wanted to outline what
my impressions are of the scope of my position withinltibercall organization

in general and under your direction in particula

1. Ability to keep existing base of busineg&sS.

2. Ability to keep working existing prospects base for future cl¥ge. will
choose 16015 of your top prospects. In addition, you will also be assigned a

!Intercall asserts that Ms. Malloy is no longer pursuing her CEPA claimdatiterSumm. J.
Br., at 2 n.1); Ms. Malloy did not dispute this statement in her brief.
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designated territory.

3. Ability to retain my ofice in Wayne, NJYES.

4. Report to Patti Paczkowski and to report to the Parsippany Office for weekly
status meetings (Thursdays). When traveling on business or during inclement
weather in the winter | can call into the weekly status meeWigps. You wil

need to change your schedule a bit however . . . .

5. While | work from home from 7:30 to 8:30 am, | will be into the office at 9 am
and unless workload warrents (sic) it will leave at 5SPMES...our hours are
8:00-5:00. . ..

6. | will be permitted t@wontinue to work as a Senior National Sales Manager . . .

. Your new title will be Senior Meeting Consultant.

7. 1 have applied under West'’s career applicatibmank you!

8. My salary and compensation will remain the sanies.

9. Certain accounts suas ABA/ABACLE; and Southern Company‘s will be
reviewed for possible reliefWe will review. Unable to commit on relief
possibilities at this time.

If there's anything | forgot please advise as to your consent to the above.

(Chester Cert., Ex. F, emaibim Plaintiff to Ms. PaczkowskdatedJuly 13, 2005.)Ms. Malloy
asserts that thismail exchange between Ms. Paczkowski and her represents a contract between
her andntercallregarding the terms of her employment. In particular, Ms. Malloy arpags t

in the email Intercallagreed: (1) that she could keep her existing client base; (2) that she could
prospect her top accounts and farm accounts across the country, and (3) that she would be
assigned a specific geographic territo(@eeMalloy’s SOF 124; Malloy Opp’n, at 44.)

On the other handntercallargues that the email relied on by Ms. Malloy is not an
enforceable contract of employment conditions because Ms. Malloy wasvé@heatiployee,
because the terms are too vague, and becausevfier® consideration for ay the alleged
promises. Additionallyintercallargues that, even if there was a contract, Ms. Malloy did not

perform under it, anthatshe has not established any damages.
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1. Existence of a Contract

Ms. Malloy admits thashe was an atill employee, and that, as sutttercall could
terminate her at any time. (Malloy Oppat 43 (“Plaintiff is an atvill employee.”)
Additionally, Intercall’'s employee manual, which Ms. Malloy admits to reading, cletatgd
the atwill nature of her employment. The manual reads:

Employment at Will

Your employment withintercallis a voluntary one and is subject to termination

by you orintercall at will, with or without notice, at any time. Nothing in these

policies will be interpreted to be in conflict with or to eliminate in any way the
employment at will status dftercallemployees.

This policy of employmenratwill may not be modified by any officer or

employee and shall not be modified in any publication or document. The only

exception to this policy is a written employment agreement approved at the
discretion of the President or the Board of Directors, whichever is applicable.

These personnel policies are not intended to be a contract of employment or a
legal document.

(Intercall'sSOFY 17 Malloy’'s RSOF § 13. Ms. Malloy, however, argues that this fact is
irrelevant. She argues that, under New Jersey &will employees may enter contracts
governing certain aspects of the employment relationship. She argues draathieetween her
and Ms. Paczkowski, on behalflotercall was just such an express contréghe states: “The
fact that [shelvas [an] atwill employee did nothing to alter the fact that the parties had an

agreement governing certain aspects oeti@loyment relationship; nor does it altetercalls

>The parties both apply New Jersey law to Ms. Malloy’snatai Although normally this Court
must apply New Jersey’s choice of law rules to determine what law should apgécfoclaim,
seeWarriner v. Stantom75 F.3d 497, 499-500 (3d Cir.2007), such an analysis is unnecessary
where there is agreement as te léw, and there is no reason to question this choice. Ms.
Malloy’s was employed by Intercall in New Jersey, and most, if not all ech¢hions from

which her claims arise occurred in New Jersey.

Pagell of 36



obligation to act in good faith with respect to the terms contained in the agiteelidalloy
Oppn, at 43.)
“In New Jersey, an employer may fire an employee for good reason, bad, @aso

reason at all under the employmeattwill doctrine.” Wade v. Kessler Inst798 A.2d 1251,

1258 (N.J. 2002). Thus, “[a]n employment relationship remains terminable at the wiilesf e
an employer or employee, unless an agreement exists that providegsalield. Here, it is
undisputed that Ms. Mialy was an atvill employee; Ms. Malloy does nataim thatthere was a
contract between her amatercallthat altered this relationship. Rather, she argues that a
contract existed between her dntkrcdl that governed certain aspects of her employment.

The Court agrees with Ms. Malloy that, under New Jerseydawill employees may
entercontractswith their employers regarding certain terms of their employment other than the

duration of the employant SeeNolan v. Control Data Corp579 A.2d 1252, 1257 (N.J. Super.

App. Div. 1990) (finding that the plaintjfin atwill employee,and employer had an enforceable
agreement regarding the paymenpa$tcommissions). But, for a contract to exibg t
agreement must still meet the ordinary requiremtamtthe formation of a contract. For
instance; [a] contract arises from offer and acceptaracel must be sufficiently definite Huat

the performance to be rendered by each party can be ascewigmeghsonable certainty.”
Baerv. Chase392 F.3d 609, 618-19 (3d Cir. 2004) (alteration in original; internal quotations

omitted);see als&hebar v. Sanyo Bus. Sys. Cofi4 A.2d 377, 381 (N.J. 1988);

Intercallargues that, because Ms. Malloy vaaisatwill employee, it had the right to
prospectively change the nature of her employment. It also arguesethext if it could in

general be bound by contract from changing future aspects of an employptsgraent, the
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emailat issuevas too vague to create any binding obligation to Ms. Malloy.

The email at issue was exchanged on July 13, 2005. There is no dispute that, upon her
transition to reporting to Ms. Paczkowski on August 1, 2005, Ms. Paczkowski did what she
agreed in her email. In her nat for partial summary judgment, Ms. Malloy states:

[Intercall] did, at least temporarily, comply with the conditions reflected in

Plaintiff's July 13, 2005 email. Defendant hired Ms. Malloy as a Senior Meeting

Consultant, compensated her at pegviousrate of compensation, allowed her to

work from the old ECI office in Wayne, New Jersey (rather than Ms.

Paczkowski's office in Parsippanynd officially, albeit briefly, allowed Plaintiff

to keepmost of her national accounts.

(Br. in Supp.of Pl.’s Mot. for Partial SummJ. [hereinafter “Malloy’s Summ. J. Br.”], at 25.)
Thus, Ms. Malloy appears to be claiming thaercallbreached her “contract” by not permitting
herto keep her existing client base indefinitely, by not letting her prospeapactounts and
farm accounts throughout the country, and by not giving her a desigyeatgdphic territory.

First, the email explicitly limits Ms. Malloy'sability to “keep working [her] existing
prospects base for [the] future.” Also, the email noy dintits this request, butlso leaveshe
parameters of this aspect of Ms. Mallogimiployment open. Aside from any other argument,
this provision is clearly too vague to form the basis of an obligatidntbxcall

With respect to Ms. Malloy’s clairthatIntercallagreed to assign her a specific
geographic territory, the email does not even contain such an agreement. Instead, Ms.
Paczkowski states that Ms. Malloy would be assigned a designated territaripadz&owski
testified that Ms. Malloy’s ésignated territory was

Q: ...What was Ruthann Malloy's designated territory in October of 2005?

A. | believe her territory at that time consisted of her accounts, her ptospec

accounts that she was pursuing, as well as areas that were local to my ipmisdict
that | could say to her, you can go here. For example, | remember her having
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account in Roseland, New Jersey, which should have fallen underneath another

one of my reps, but she had that area.

Q. Did she have a designated geographical territory in hwiic prospect

accounts?

A. She had her top prospects that she would have listed out, and she had her base

of business.

Q. Okay. So that's a type of territory but not a geographical territory per se

A. Exactly.
(Intercall’s SOF { 16 (quoting Ms. Paczkowski’'s deposition).) Ms. Malloytisra support this
testimony. Although she complained about variotsrcall actions, she did not request a
specificgeographic territory until March 2005, after the majority of her ECI had been transferred
to other sale associateg\dditionally, Ms. Malloy’s own arguments demonstrate that this
provision, even if otherwise, enforceable, is too vagderta an enforceable contractual right.
Although Ms. Malloy focuses in various places on the lack of a having a spgmfitaphic
territory assigned, in other places she merely complains of the failassign a “workable”
territory. Additionally, even if the term “designated territory” wace deemed to be too vague,
there are sufficient other boundaries around this alleged promise. There is nooimavbain
such a territory must be assigned, how long she must be permitted to work theyteefiore, or
if, it could be changed. Thus, the Court finds that this statement in the email atadfisient
to createa binding obligation fomtercall.

The real dispute, however, involves the statement by Ms. Paczkowski that Msy Mall
would be permitted to keep her existing client base. Because it is undisputed thatlMs. Ma
was permitted to keep her base initially, the Court presumes that Ms. Maly'sis thathe

email created a contract which prevented Intefoath ever changing Ms. Malloy’s client base

In other words, Ms. Malloy appears to argue that this email meant thabshentitled tdkeep
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herexisting client base indefinitehggardless of any other factoks. Malloy has not cited to,
and this Court cannot find, a case thasheld that an employer could natospectively change
the terms of an awill employee’s employmentNolan heavily relied on by Ms. Malloy, held
that an employer could nottroactively change an agreement as to a term of employment
compensationdt any time and for any reason whatéyersaid nothing about prospective
changes to the employment. 579 A.2d at 1258.

Intercallargues had right to change Plaintiff’'s work conditions at any titnargues that
it would make no sense if it could terminate Ms. Malloy’'s employment at any tirneobla not
change other aspects of her future employment based on chamgeastances. Courts have
held that, under New Jersey law, an employer’s righhtmge the terms of anatll
employee’s terms of employmeimcludes the right to impose new requirements on the

employee.” Mita v. Chubb Computer Serv., In@67 A.2d 989, 994 (N.J. Super. Ct. App. Div.

2001). Courtsn other states have reached a similar conclusion regardimdl amployees.

See, e.g.Green v. Edward J. Bettinger €608 F. Supp. 35, 41-42 (E.D. Pa. 19&4fid, 791

F.2d 917 (3rd Cir. 1986)The undoubted right to terminate anwailt contract necessarily
includes the right to insist upon changes in the compensation arrangements asanaanditi

continued employmeri}; Cotter v. Desert Palace, In@80 F.2d 1142, 1145 (9th Cir. 1989)

(holding hat an employee contract claim based on a chartpe itp sharing policy failed

becausé[a]n employer privileged to terminate an employee at any time necessarig 8mgo

lesser privilege of imposing prospective changebe conditions of employment”).
Intercallfurther argues thdbhis is particularly truevhere, as herehe alleged agreement

contains no duration and where the employee manual provides thawtiienature of the
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employment may not be altered ept by written agreement pqoved by the President or Board
of Directors SeeMita, 767 A.2d at 994-95 Where an employee manual clearly and
unequivocally provides the exclusive means by which an employat@nl-relationship ca be
altered, we perceivieo sound jurisprudential or public policy reason prohibiting enforceifent
The Court agrees that it would not makes sense if Ms. Malloy’s at-will ammargecould not be
changed except by written agreement approved by the President or Board ot §iledtthat
severe limitdons could be placed on Intercall’s ability to adjust her client base indefinitel
based merely on an email agreement by a local sales manager.

“Additionally, the duration of [afontract is . .an essential term and therefore any
agreement must be $igfently definitive to allow a court to determine the agreed upon lerfgth o
the contractual relationshipBaer, 392 F.3cat619. The email plainly provides no duration
related to any of the alleged agreements; in fact, Ms. Malloy appears to aglntetitall
agreed to indefinitely maintain her initial working arrangemédrtius, the Court also agrees that
Ms. Malloy’s argument fails because no time limit is provided in the email.

In summaryMs. Malloy acknowledges that shetially began workingor Ms.
Paczkowski according to the parameters set forth in the July 13 éshailacknowledges that
she was an awill employee. It is also undisputed that the bulk of her nocal accounts were
not transferred until December 2005, while she was oektended medical leavélet, Ms.
Malloy argues thatbased on the bare statements outlining a new position in the July 13 email
alone,Intercallwas barred from ever changing leistingclient base for any reason
whatsoever. Such an argument does not have support in New Jersey law.

Because this Court finds that no contract existed between Ms. Malldptenchll

Pagel6 of 36



barringlntercallfrom prospectively changing the aspects of Ms. Malloy’'s employmenggeid

not reach Intercall’'s other arguments relatethtk of consideration, performance, or damages.
Summary judgment in favor d¢ftercallon Ms. Malloy’s breach of contract claim is granted;
Ms. Malloy’s motion for partial summary judgment on the contract claim is denie

2. Breach of Implied Covenant of Good Faith and Fair Dealing

“In the absence of a contract, there is no implied covenant of good faith and faigdeali
Nolan 579 A.2d at 1257 Therefore, because this Court has found that no contract existed
between Ms. Malloy anthtercall Ms. Mdloy’s claim for a breach of the implied covenant of
good faith and fair dealing fails. Summary judgment on this claim is grantadandf
Intercall

3. Compensatory Damages and Worker’'s Compensation Bar

Because this Court has granted summary judgment in favoren€allon Ms.Malloy’s
breach of contract claims, it need not reach Intéscatiditional arguments related Nts.
Malloy mayseekcompensatory damages of back or front pay and whether her claim for
damages caused by her ulcer and strokbamed by New Jersey’s Worker’'s Compensation
Act.

B. NJLAD Age Discrimination Claim

Ms. Malloy alleges that, based on her atigunne, McLachlan and Paczkowski
conspired over a period of two years to systematically strip [her] of her EQUrats, trasfer
those accounts to younger workers, and then terminate her.” (Am. CityggealsoMalloy’s
SOFY 59) Specifically,Ms. Malloy alleges thdntercalldiscriminated against her the

following ways:
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1. Transferring the majority of [hedccountsd younger, less qualified sales
consultants;

2. Requiringher] to train the younger, less qualified sales consultants before
transferring her accounts;

3. Failing to provide Plaintiff with new accounts aftetercall acquisitions
as it did all of its youngesales consultants;

4. Failing to assist Plaintiff with managing her accounts while she was on
medical leave as it had its younger sales consultants;

5. Failing to provide Plaintiff with a designated territory, as it had its
younger sales consultant;

6. Placing[a] much younger employee in Plaintiff's territory that she was
finally given in September/October of 2006;

7. Falsely plaing Plaintiff on a Performance Improvement Plan; and

8. Falsely terminating Plaintiff for poor performance.

(Malloy’s Oppn, at 21) On the other handntercallasserts that age was not a factor in any
employmendecision related to Ms. Malloy, including those decisions related to the assignme
and handling of her accounts.

In determining if summary judgment is appropriate for a NJldddarimination claim,
courts use #hree step process. “First, the plaintiff carries the burden of establishiag, by
preponderance of the evidence, the elements of a prima facie case of discrimir@tesnberg

v. Camden County Vocational and Teclatifcls., 708 A.2d 460, 465 (N.J. Super. Ct. App.

Div. 1998) (citing_McDonnell Douglas Corp. v. Gredil U.S. 792, 802 (1973Emith v. City

of Allentown, 589 F.3d 684, 691 (3d Cir. 2009)The elements comprising a prima facie case
for discriminationunder NJLAD are that: “(1) plaintiff belongs to a protected class; (2) ase w

performing her job at a level that met her employer’s legitimate expectations; @)fdred an

® In interpreting the NJLAD, courts look to federal law, such as the Age Discrionriati
Employment Act (“ADEA”) for guidance. Seé&/aldron v. SL Indus., Inc849 F.Suwp. 996,
1000 (D.N.J.1994), rev'd on other groun@é F.3d 491 (3d Cir.1995) (“Age discrimination
claims under the [NJ]JLAD and the ADEA ageverned by the same standards&e also
Bergen Commer. Bank v. Sisléi23 A.2d 944, 949 (N.J. 1999) (citing Waldyon
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adverse employment action; and (4) others not within the protected clams didfer similar

adverse employment actionsEl-Sioufi v. St. Peter’'s Univ. Hosp887 A.2d 1170, 1182 (N.J.

Super. Ct. App. Div. 20055arullo v. USPS352 F.3d 789, 79& n.6 (3d Cir. 2003). In an age

discrimination case, “[t]he focal question is.whether the claimdis age, in any significant

way, made a differenda the treatment he was accorded by his employRetrusky v. Maxfli

Dunlop Sports Corp.775 A.2d 723, 726 (N.J. Super. Ct. App. Div. 20@hphasis added)

(internal quotationsmitted) Thus, courts interpreting the ADEA have held that an employer is
not prohibited “from making an employment decision on the basis of higher salaneasad
benefits, pension status, or claims for medical expenses even though theserdtiasaate

often correlated with an employseage.”Broaddus v. Fla. Power Cord45 F.3d 1283, 1287

(11th Cir.1998) (citing Hazen Paper Co. v. Biggis@7 U.S. 604, 611 (19935ee alskKelly v.

Moser, Patterson and Sheridan, | .BB8 Fed Appx. 746, 749 (3d Cir. Oct. 9, 2009)

(unpublished opinion{citing Hazer). In other wordsfor age discrimination cases, itage
discrimination alone that is prohibited. Broaddi45 F.3d at 1287 (citingazen 507 U.S. at
611).

After an employee has establisheg@rima facie case, “the burden then shifts to the
employer to rebut the presumption of discrimination by either establishingat@nebleness of
the otherwise discriminatory act or by articulating a legitimate, nondiscrirmynaason for the
employmat action.”Greenberg708 A.2d at 465see als@mith, 589 F.3d at 690. If the
employer is able to articulate such a reason, the plaintiff must then show tpaiftaeed

reason was a pretext fodacriminatory decisionSmith, 589 F.3d at 690; Monaco v. Am. Gen.

Assur. Co, 359 F.3d 296, 299-300 (3d Cir. 2004) (applying McDonnell Douglas framework to
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NJLAD claim). To demonstrate that the proffered reasons are pretextual, a

plaintiff generally must submit evidence which: 1) casts sufficient dapbh
each of the legitimate reasons proffered by the defendant so that redirctiould
reasonably conclude that each reason was a fabrication; or 2) allows timeléactf
to infer that discrimination was more likely than not a motivating or determénati
cause othe adverse employment action.

Fuentes v. Perski®2 F.3d 759, 762 (3d Cir. 1994). But, “the plaintiff carsimply show that

the employess decision was wrong or mistaken, since the factual dispute at issue is whether
discriminatory anims motivated the employer, not whether the employer is wise, shrewd,

prudent, or competent.Id. at 765;see als@\bramson v. William Paterson CqlR60 F.3d 265,

283 (3d Cir. 2001)see als&ilvestre v. Bell Atlantic973 F. Supp. 475, 483 (D.N.J. 1997A("

plaintiff’s disagreement withdefendant evaluation of hiperformance, or the plainti’own
perception of his performance, does not demonstrate pretext under the McDonnell Douglas
framework?). Instead, “the nomaoving plaintiff must demonsite such weaknesses,
implausibilities, inconsistencies, incoherencies, or contradictions in thieysrip proffered
legitimate reasons for its action that a reasonable fdetfioould rationally find them unworthy
of credence, and hence infer that thekayer did not act for [the asserted] ndiscriminatory
reasons.”Fuentes32 F.3d at 765 (alteration in original; citations and internal quotations

omitted);see als@Abramson 260 F.3d at 283; Taylor v. Amcor Flexiblésc., 669 F. Supp. 2d

501, 507-511 (D.N.J. 2009).
Additionally, in an age discrimination case where a plaintiff was both hired rexad fi
while over 40, there is a presumption against age discrimination as a motivetargda

termination. SeeYoung v. Hobart West Groyg897 A.2d 1063, 1070 (N.J. Super. Ct. App. Div.

2005)(“Courts have rejected age discrimination claims when a plaintiff was both hddolexl
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while a member of the protected age grouyp.owe v. J.B. Hunt Transport, In®@63 F.2d 173,

174-75 (8th Cir.1992) (“It isimply incredible, in light of the weakness of plaintiff's evidence
otherwise, that the company officials who hired him at age difty had suddenly developed an

aversion to older people less than two years lat@rtigmasan v. N.J. Inst. of TechNo. 08-

2218, 2010 WL 1032653, at *5 (D.N.J. Mar. 16, 2010). Such a presumption is particularly
appropriate where the same individuals hired and fired the plaintiff, and the |apsermée

hiring and firing is not very longSeeThomasian2010 WL 1032653, at *5ee alsd’roud v.

Stone 945 F.2d 796, 798 (4th Cir.1991).

Here,Ms. Malloy wasfifty -sevenyears old when she was hired. She was hirddiby
Dunne, with input from MsMcLachlan, and she was terminated approximately two years later
by Mr. Dunne. (SeelntercallsSOF{{ 11, 55-5§ Ms. Malloy hasmade no allegations thistr.
Dunne, Ms. McLachlan, or Ms.Paczkowskiermade derogatory remarks to her about her age
or generally commnted negatively about older worker#ntércall’'s SOF § 68.)Ms. Malloy has
only testified that three Intercall employees, who were not responsildedmions about her
employment, made a few “stray remarksld.X Ms. Malloy also has not disputed that, for the
two years she was working latercallunder Ms. Bczlowski, Ms. McLachlan, and Mr. Dunne,
she was one of the highest paid sales consultants. And, as discussed in the prior section, M
Malloy does not dispute that she was awilitemployee who could have been terminated at any
time. With this generddackground, the Court turns to Ms. Malloy’s specific complaints.

1. Transferring of Acounts

Ms. Malloy asserts thantercalldiscriminated against her by “fnsferring the majority

of [her] accounts to younger, less qualified sales consultant®k@)nfacs related to this claim
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are not disputed. It is undisputed thaercalls generabusiness model provides ftbre
servicing of accounts by thetercalloffice in the region where the account is located, edxioep
certain national accounts wh are handled by a national accounts group. It is also undisputed
that whenMs. Malloywas retained by Intercalh July 2005she was permitted, at least initially,
to continue servicing her accounts which were located across the country theséag
contrary tolntercalls normal business model. It is also undisputed that prithret®ecember
2005 transfer of accounts at issue tetain of Ms. Malloy’s accounts were transferred to the
national accounts group or to other regional offices wtiereompanies were locate(Gee
Intercall'sSumm. JBr., at 1617; Intercall’'sSumm. JReply, at 3 n. 3, 4.)It is undisputed that
the majority ofMs. Malloy’s accounts were transfed to younger sales associates. But, it is
also undisputed thatost sales associates at Intereadre younger than Ms. Malloy when she
was hired and when her accounts were transferiacen if these facts are sufficient to state a
prima facie case age discrimination case, Ms. Malloy has not submitted aegeatalsupport
a finding thatintercalls proffered reason for the transfer was a pretext for discrimination.

Intercallasserts that the accounts were transferred because the unique arrangement with
Ms. Malloy was not working out to its satisfacti@andbecausé/ls. Malloy’s extended medical
absence exacerbated the difficulties with maintaining her accounts fraddethdersey office.
To support her argument that these reasons are merely pretext for digamiite Malloy
primarily focuses on the timing of emts and mere speculatiGmhich is based significantly on
mischaracterizations of the evidence produced).

Ms. Malloy asserts that pretext is clé@re becauseithin ninety days of the July 13

email Mr. Dunne “ordered” that the majority of her accounts be transfer@sbMalloy’s SOF
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1 39.) Firstas noted in the particular statement by Ms. Malloy (other statements asseendiff
time periods), Mr. Dunne’s email was sent three months after the originahsgrethat Ms.
Malloy could keep her esting client baseSecond, Mr. Dunne’s email plainly was not ordering
the transferring of Ms. Malloy’s accounts on October 13, 2005. Instead, Mr. Dunne sdggest
that the accounts be transferred as of January 1, 2006 and asked for comments. Ms. Paczkowski
agreed that moving the accounts made sense for the company, but asked for morddmne “be
committing” to a transfer. Mr. Dunne agreed to the additional time. Regardlesstbéniiie.
Dunne may have wanted or thought it best that the accountnséetired,tiis undisputed that
the accounts weneot transferred at that time.

Before there was much of an opportunity for Ms. Paczkowski or Mr. Dunne to take
further action in the ordinary course of business, Ms. Malloy went out on medicableave
November 24, 2005. Here is no evidence that the accounts weaasferred at that timeus.
Malloy asserts, however, that the decision to move the accounts was made lsefore M
Paczkowski knew that Ms. Malloy would be out for an extended period of imas, she
argues, Ms. Paczkowskisated reasotiat, in part, the accounts were too burdensome to
manage from New Jersey while she was on leave is pretexXgain, this assertion is not
supported by the evidence. The evidence shows that Ms. Malloy’s eaddxsey New York,
and Connecticut accountgere transferred three dagiéer Ms. Paczkowski was informed by
human resources that Ms. Malloy would be out on extended medical leave. Ms. Paczkowski
testified:

The underlying reason why the accounts wa@/ed was that the ECI selling

model did not fit with thelntercall selling model, meaning that Ruthann had
wanted to hold on to her accounts regardless of location, and it was something
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that was allowed for her to do, but when she had gone on leavepahevke her
leave was for an extended period of time, it became very cumbersome teemanag
not only a base of business in addition to my own responsibilities, but a base of
business which | could not visit locally. They were all over the place, ahththa
hand with the fact that the accounts were under a lot of attention and a lot of
scrutiny because the revenue trend was on a decline, the decision was made to
move them.
(Intercalls Summ. JBr., at 1314.) Ms. Malloy asserts that a transfer because of medical leave
was “unusal.” She asserts thahother sales consultant on Paczkowski‘s team had gone on
medical leaveand Ms. Paczkowski maged the account in his absendmtercall’'s SOFY 66)
But, Ms. Malloy presented no evidence regarding the duration of his leave, the pagarand
the size or type of his accountsJd.j Intercall has certified that “unlike Plaintiff‘'s accounts
which were dispersed across the country, the account of the sales consuttantRigntiff's
example—Maersk—was headquartered in New Jersey, Paczkowski's territory.” (Id.) In other
words, Ms. Malloyhas offeredho evidence of someone similarly situated who was treated
differently. In fact, part of the challenge with Ms. Malloy’s claims is that she initsdlyght
and was given special treatment. Thus, her situation was in many respectssireqranot
now simply point to the different treatment as evidence of discrimination.
More importantly all the evidenceubmittedndicates that the accounts were transferred
without reference to the age of the transferee sales personnel. Ms. Mallbyreinep on the
fact that the sales persont@lwhom the accounts were transferred likegreyounger, because
most sales associates were yountgesupport Br argument She argues that because Mr.
Dunne was aware that most sales associates were younger than her, heenusdwa the

people to whom the accounts were transferred were youBgerMs. Malloy testified:

[1]t was my understanding and | mayweng, but it was my understanding that
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the way these accounts were moved, they were bundled under me. Okay. They

then, Marty moved them to individual sales offices. In other words, if it was the

ABA, the ABA was moved to the Chicago office because that\ere their

headquarters was.

(Intercall’s SOF] 34(quoting Ms. Malloy’s deposition)).This statement is consistent with the
emails between Ms. Paczkowski and Ms. Stinson where the “the appropehltepCcode [was
identified] based oaip codes.” (Chester Cert., Ex. [emphasis added).In a situation like the

one presented here, where the plaintiff was hired while in a protected classsirshi®es

associates are younger than here, and there is no other evidence indiahtigg thas a famt

in the transfer decision, thiact that accounts were transferred to younger employees is “a rather
unremarkable fact.” Thomasia?010 WL 1032653, at *6.

This is particularly so when the evidence actually showsMisaMcLachlan and Ms.
Paczowskhad an incentive to keep the accounts under their managementpdyheias based
in part on the revenue targets of the people they supervisgdrcéll's SOF] 27) As Ms.
Paczkowski and Ms. Stinsoresnail exchange organizing the transfer of the actomakes
clear, the majority of the transferred accounts were outside Ms. PaczkosWisa
McLachlan’s territory. Thus, it harmed, not helped them, to transfer a substantial amount of
work out of their area of supervision.

Ms. Malloy also asserts thahe was more highly compensated than the younger sales
consultants to whom the accounts were transferred, implyingntieatalltransferred the
accounts to avoid paying her more money. But, as noted above, for an age discrimiriation cla

age must behe motivating factor, not other, perhaps correlative factors, such as saees

Broaddus 145 F.3d at 1287 (citingazen 507 U.S. at 611).
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Based on these facts, the Court finds that Ms. Malloy has not demonstratedé¢haine
issue of materidlact exists as to whether the decision to transfer the majority of héocaln-
accounts in December 200hile she was on extended medical leaxas motivated by
discrimination based on her agethat it is reasonable to otherwise infer that Intercafasons
for the transfer were pretextuaDn the contrary, the undisputed evidence indicates that age was
not a factor in the decision.

2. Training

Ms. Malloy also argues thattercalldiscriminated against her based on age by
“requiring [her] to train the younger, less qualified sales consultants befoséetring her
accounts.” Ms. Malloy states thatintercallengaged in a scheme to use Plaintiff as a resource to
train its inexperienced, younger sales forc@Malloy’s Oppn, at 23.) Intercal asserts that the
“training” was simply information sharing about accounts that were beingeregxsf

To support her position, Ms. Malloy cites to this Court’s decision in_Feruggia v. Sharp

Electronics Corporatigrwhich heldthata showing thaa “plaintiff [was]asked to train younger

replacement was evidence of age discrimindtidwo. 05-5992, 2009 WL 1704262, at *5
(D.N.J. June 18, 2009). But, Ms. Malloy misunderstandgénaigiaholding. Being required

to trainyounger works is not in itself evidence of pretextFémrugia the employer had claimed
that the plaintiff's employment was terminated because his positioned@sant. 1d. In

finding a fact issue on pretext, this Conoted that the fact that the plaintiff was required tmtra
the very employee who assumed his responsibilitras,inconsistent with the employer’s
redundancy argumentd.

Here, Intercaltransferred the accounts to the local offices where the companies being
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serviced were locateth line with itsclearbusiness model. The fact thabgked Ms. Malloy to
provide information to the new sales personnel servicing those acaoonder for thento
understand the account’s service history and operation does nothing to underctfertsdoro
reason for the transfer. Intercathted its beliefconsistent with it general business model, that
the accounts could be better serviced by local representatives. It wanted thesentapves to
have past information about the accounts. Ms. Malloy has offereddenee that employees in
similar situations, who have had accounts transferred to other sales persemae@ltwvequired
to share account information with the new sales personnel servicing the acSaethtefcall’'s
SOF{65.)

3. Failure toProvide New Acquisition Accounts

Ms. Malloy next argues that Intercdliiscriminated against her based on age because Ms.
Paczkowski did not assign her any of the new acquisition accounts in October 2005. Itis
undisputed that all of the other sales personnel under Ms. Paczkowski, except Ms, Malloy
received something from the acquisitions. It is also undisputedltiwdtthe other sales
consultants who reported Ms. Paczkowskat that time were younger that Ms. Malloy.
However, Ms. Packzowki has stated that she did not give Ms. Malloy any of the amquisit
accounts because of the size and nature of her revenue base and her belief thablls. Mall
needed to focus on growing those accounts.

Ms. Malloy argues that she has presented evidence of pggdaxing to Mr. Dunne’s
October 2005 email. She argues that at the time Ms. Paczkowski assigned theonens acc
“Intercallhad already determined that it was going to transfer the majority (ultimagalyat8

Plaintiff's accounts.”(Malloy’s Oppn, at25.) Thus, Ms Malloy argues th#s. Paczkowski’s
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reason that she believed Ms. Malloy had a large revenuebdseeed to focus on growing

those accounts implausible and, therefore, an inferenceagfe discrimination is properThe

Court disagrees. As noted above, Mr. Dunne plainly did not direct the transfer of Msy'Mall
accountsn October 2005. Andyls. Paczkowski specifically requested additional time to see
howtheaccounts performed before committing to any transfer, which was agreetiito by
Dunne. Thus, at the time Ms. Paczkowski made the decision to not assign Ms. Malloyreny of
new accounts, the evidence supports, not contradicts hésrprbfeason.

Finally, Ms. Malloy has not presented any evidence that a younger persa@siiihar
size andype (national servicing required) of revenue base would have been given additional
accounts. As noted above, there was no one similarly situated because Ms. Mhlloy ha
specifically requested to be treated differently than other employees.

4, Designated €rritory

Ms. Malloy argues that she was not assigned a “territory” until longsdfeewas hired,
that the territory she was ultimately assigned was “bogus,” and that gryotineger sales
personnel was also placed in her territory without her knowledge. She assatisoftiese
actions were the result of discrimination based on her age. It is undisputed thabf‘thest
other sales consultants fivis.] Paczkowski’'s sales team were assigned geographic territories.”
(Intercal’'s Reply SOFY 24.) Itis also undisputed that Ms. Malloy was not assigned a
geographic territory until September 2006, when she was assigned Western Connecticut. Itis
furtherundisputed thantercallassigned another sales associate to this regiaiteir2006.

As Intercall notes, Ms. Malloy cannot have it both ways. After she began working under

Ms. Paczkowski, Ms. Malloy was not assigned a geographic territory becausgsésted and
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was allowedo retain the majority of her ECI account basechtwas located throughout the
country. Itis undisputed that this base of business was l&fges, it was Ms. Malloy’s choice
not to be initially assignedgeographic territory. Additionally,Intercallhas presented evidence
that, while all personnel had sonype of terriory, it was not always a designatgsbgraphic
territory. Ms. Paczkowski testified that one member of her team, “Robyn Leuvida not
assigned a geographic territory but instead was assigned a list of ac¢célahticiting Ms.
Paczkowski’s deposition).)

It is also undisputed that Ms. Malloy could not hawenediatelybeen assigned a
geographic territory in place of her ECI accounts that were transferred in Derc20@» She
was out of the office at that time on medical leand did not return untrhid-February 2006.
And, Ms. Malloy admits that “by the time she requested a geographtongin March 2006,
most territories had been assigned to other members of thé t@atarcalls SOF, 147.)

Ms. Malloy was assignea geographic territory in September 2005. Her claim that the
territory was “bogus” is not supported by any evidence other than her broadestist¢mat the
telephone numbers she was given to prospect a “joke.” (Malloy Opp’n, at 29.)Such a
claim is actuallyundermined by the undisputéatt thatintercallassigned another person to the
territory later in the yearAdditionally, Ms. Malloy also has not submitted any evidence that
placement of the other sales associate in her territory interfetiedhevi ability to generate
business. In fact, she testified that she was not even aware that another persparatang in
the territory; their paths only crossed at a holiday party, not out in the field.

Also, although Ms. Malloy asserts thadsigiing another person to her territory supports

her discrimination claim, she has provided no evidence that territories axes alevaiced only
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by onelntercallsales personnel. In fact, Ms.d2&owski testified thatwo sales consultants
were assigned toobth Jersey. liftercall’'s Reply SOHR 24(citing Ms. Paczkowski’'s
deposition)) Mr. Dunne also testified that, while generally one sales consultant is rdsponsi
for generating revenue within a specific geographic territory, there lemredxceptions made
“when the market ist’being well covered with territory activity or wheo revenue is being
generated.” latercall’'s SOF | 48 (quoting Dunne’s deposition).) In short, Ms. Malloy has
submitted no evidence whatsoever that age played any role endéeisions.

5. PIN and Termination

Finally, Ms. Malloy argues thadntercall discriminated against her by placing her on a
PIN and, then, terminating her. Ms. Malloy does not argue that younger petipleewi
performance would not have been put d?ild or that younger employees with her performance
would not have been terminated. Rather, she argueiteatalls discrimination against her in
thehandlingof her accounts put her in a position which ensured her poor performance. Thus,
Ms. Malloy’s arguments related to the PdiNd termination are inteelated with her other
allegations of discrimination. Because the Cbiag already found that Ms. Mallbyas failed to
establish that Intercadl proffered reasons regarding dctions related to haccounts were pre
textual for discrimination, it also finds that Ms. Mallbgs failed to establish thimtercall
placed her o PINand terminated her for discriminatory reasons.

Intercallargues that Ms. Malloy’s claim does not make sense. It states:

[T]o believe Plaintiff's theory, one must assume that Dunne, MclLachlan and

Paczkowski hired Plaintiff for her large account base, paid Plaintiff one of the

highest salaries for sales consultantdnétrcall for almost two years and then

stripped Plaintiff of her accounts [while she out on extended and unexpected
medical leavejand transferred them to younger workers, all with the intent of
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ultimately terminating Plaintiff's employment, and all because of her age.
(Intercall’'s Summ J. Br., at 26.The Court agrees witlmtercallthat Ms. Malloy’s theory is
unsupported by the evidence; she has not come forward with evidence creating a gauiline is
of material fact that she was discriminatedmitgrcall because of heage. As noted at the
beginning of this section, Ms. Malloy was retained by Mr. Dunne to work farchdtevhen she
was fifty-seven years old. Despite being amvdt employee who could be terminated at any
time, Intercallemployed her at high salary for two years. Ultimately, itas Mr. Dunne who
also terminated her.

Ms. Malloy has simply presented no evidence, beyond her specuthivage played
any role in the decisions leading up to her PIN and termination. Such a basis isi@mguéf
raise a question of pretextheevidence before the Court is to the contrary. This is not to say
that Intercallk decisions were sound or reasonable. But, that is not an evaluation the Court has
engaged in or must make. The inquiry is simply whether there is any evidence frcmavauait
finder oould determine that Intercalldecisions were based on Ms. Mallogtge and not some
other factor. The Court finds that there is not. For these reasons, the Courinjeacads
motion for summary judgment for Ms. MallgsyNJLAD age dscrimination claim.

C. Retaliation

On January 11, 2007, a Saturday Night Live video clip about sexual harassment was
broadcast by Intercédl Boston sales office via video conferenéés. Malloywatchedthe video
on her computer. She found it in appropriate and offensive. She complained to Ms. Paczkowski
about the video. About two weeks later, on January 23, 208./Malloy was terminated\s.

Malloy claims that she was terminated in retaliation for her compléah. Compl. 1 49-53.)
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NJLAD makes it unlawful “[flor any person to take reprisals against [another] person
because that person has opposed any practices or acts forbidden under [the NJLAD]. . ..” N
Stat. Ann. § 10:5t2(d). h order to set forth a prima facie case of unlawfdligion under the
NJLAD, a plaintiff “must show: (1) that he engaged in a protected acti2ifyhat he suffered
an adverse employment action; and (3) that there was a causal connection bet\peetedted

activity and the adverse employment action.” Cardenas v. Ma@8@y.3d 251, 263 (3d Cir.

2001). Intercallargues thams. Malloy’s retaliation claim fails because she nas established

a causal connection between her January 11, 2007 complaint and her terminégicall

asserts that thdecision to terminate Ms. Malloy’s employment was made prior to the January 11
airing of the video clip.

The parties spend a substantial amount of time disputing whetHemaiheecision to
terminateMs. Malloy was made on January 8, prior to broadcast of the video, or after the
broadcast. The Court finds that this dispute is not central to resdhgniylalloy's retaliation
claim; even if the final decision to termind#s. Malloywas made after January Ehehas still
failed to establish a causahki between her complaint and her terminatiéor this claim, she
must come forward with some evidence that her termination was relatedctoripéaint.

It is undisputed that McLachlan contacted human resources in October 2006 tdsee if
Malloy could be part of an upcoming reductiorfarce. (Intercalk Reply, at 8 n.10.) Itis also
undisputed thaitercall putMs. Malloyon a PIN in late November 2008.is further
undisputed that on January 8, 2007 Mr. Dunne, who ultimately was responsiielerfimating
Plaintiff, agreed with the recommendation from human resothetshe be terminated.

Whether or not Ms. Paczkowski wanted to give Ms. Matfaye timeto improve, Mr. Dunne
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had agreed on January 8 that Ms. Malloy could be terminated.

Additionally, Ms. Malloy has not submitted any evidence thegrcallresponded
negatively to her complaint. Ms. Paczkowski responded immediately to the complaint and
apologized to Plaintiff, and the manager responsible for broadcasting the slippviananded.
Thus, Plaintiff has pointed to no facts supporting her claim that she was tednmeg&aliation
for her complaint other than merely pointing to the fact that she complained arefmismted
approximately two weeks later.

“[T]he mere fact thafan] adverse employment action occurs after [the protected activity]
will ordinarily be insufficient to satisfy the plainti’burden of demonstratirggcausal link

between the twd. Krouse v. Am. Sterilizer Cp126 F.3d 494, 503 (3d Cir.1997) (quoting

Robinson v. City of Pittsburgii20 F.3d 1286, 1302 (3d Cir.1997)). Thus, “[o]nly where the

facts of the particular case ae ‘unusually sggestive of retaliatory motivehay temporal
proximity, on its own, support an inference of causatioroung 897 A.2d 1063, 1073 (N.J.
Supp. App. Div. 2005) (quoting KrouséWhere temporal proximity is not unusually suggestive,

aplaintiff mustestblish the causal linthrough other evidence&seeFarrell v. Planters

Lifesavers Cq.206 F.3d 271, 279-81 (3d Cir. 2Q0®ere, given all the surrounding
circumstances, the timing of the termination is not “unusually suggestive taliatozy
motive.” Other than the fact that her actual termination occurred after bsbaditle video,
there are no facts to sugg that the termination was related to her complairiercalls motion
for summary judgment for Plaintiff's retaliation claim is granted.

D. Intentional Infliction of Emotional Distress

To establish a claim for intentional infliction of emotionatdess (“lIED”),a plaintiff
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must establish intentional and outrageous conduct by the defendant, proximatamduse

distress that is sever&eeBuckley v. Trenton Saving Fund Sp644 A.2d 857, 863 (1988).

The Third Circuit has stated: “It is extrelypeare to find conduct in the employment context that
will rise to the level of outrageousness necessary to provide a basis for ydoovke tort of

intentional infliction of emotional distressCox v. Keystone Carbon Ca@61 F.2d 390, 395 (3d

Cir. 1988);see alsBishop 864 F. Supp 416, 427 (D.N.J. 1994)(stating that the conduct must be

“so outrageous in character, and so extreme in degree, as to go beyond all possible bounds of
decency, and to be regarded as atrocious, and utterly intolerabtéviized community.”) At

the summary judgment stage, if a plaintiff fails to make a sufficient showiagdiag an

essential element of her case upon which he or she will bear the burden of prabf at tri
summary judgment must be granted. Thusourt must determine if the conduct complained of

is sufficiently extreme and outrageous to allow it to go to a jury.

In Cox, the defendant terminatehe plaintiffs employment the day he returned from
work following triple bypass surgery. The Third Circuit found that the defendant knew tha
plaintiff's recovery was incomplete, knew that plaintiff's medical and disglngnefits may be
affected, likely knew that the termination “endangerf@d]chances of collecting medical and
disability benefits and likely knew thathe termination would hurt his chances of finding
alternaive employment. 861 F.2d at 395levertheless, theox court held that, even if
defendant dismissed the plaintiff with an improper motive, its actions did “not appess b
the level of outrageousness” requirdd. at 396.

On the other hand, ibeang v. Jersey Gi Boardof Eduation, relied on by Ms. Malloy,

the New Jersey Supreme Copermitted an IIED claim to go to the jury wheréeacher

Page34 of 36



submitted factsupportirg her claim that her employer publicly humiliateer. 969 A.2d 1097,
1115 (N.J. 2009). lheang the plaintiff was a Cambodian who had suffered under government
authorities prior to comintp the United States. Hemployer was aware of thasxd of her
resulting ar of governmental authoritiegl. Her employer was also aware of her naolent
beliefs. Id. Ms. Leangalleged that in revenge for rejecting sexual advances ofsodcer, she
was falsely accused of threatening the lives of her students, artedtéfdm the school by the
authoritiesand treated in a publicly humiliating manner designed to take advantage of her fear
of government authoritiedd. at 1104, 1115. The court held that this conduct was sufficiently
outrageous to proceed to the jury.

Here, Ms. Malloysummarzes hedlED claim as:

Plaintiff has alleged and demonstrated tm&trcalls outrageous conduct was a

continuous pattern, which included the following: treating Plaintiff differently

than the other younger members of the sales force by only providing them with

assistance, territories and new acquisition accounts; not providing P leiriif

adequate means of monitoring her accounts, systematically stripping Plzintif

her multimillion dollar accounts; in engaging in a scheme to use Plaintiff as a

resource and humiliating her by requiring her to train its inexperienced, younge

sales force; simultaneously and surreptitiously assigning a consultanintiffia

bogus territory; wrongfully placing Plaintiff on probation for a contrived “failure

to perform” and wrongfully terminating Plaintiff for her alleged “failure to

perform.”
(Malloy’s Oppn, at 40.) Ms. Malloy essentially complains of how her work was assigned and
managed. She has reaten alleged that arderogatory remarks were made to hEne Court
disagrees with hahatIntercalls conduct is comparable to thatlieang where theplaintiff
clamed she was set up to be falsely arrested and publicly humiliated anddeiftie conduct

identifiedby Ms. Malloy above describes, perhaps, an unpleasant working environment; it does

not“rise to the level of outrageousness” requirdfdsuchallegations were sufficiertb survive
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summary judgmenevery employee who had been passed over for promotion or who was given
work thatthey did not like or felt was beneath them would have a tritib2 claim. 11ED
claims, however, are for exceptional conduct that stands outside the “bounds of decency
Intercall’s motion for summary judgment as to this clairgranted.
V. OTHER MOTION S

Intercallalso presently moves to strike Ms. Malloy’s experts, Dr. Crain and Dr. Levison.
Because the found has found that summary judgment in favoteofallis appropriate
regardless of the causation and damage calonl&sues addressbg these expertsesolution
of these motions is unnecessary. They are denied as moot.
V. CONCLUSION

For the reasons set forth above, Ms. Malloy’s motion for partial summary judgment
her breach of contract claim is denied. Int#canotion for summary judgment on all claims is
granted. An appropriate Order accompanies this Opinion.

/sl Jose L. Linares

DATE: December 282010 JOSE L. LINARES,
UNITED STATES DISTRICT JUDGE
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	UNOT FOR PUBLICATIONU
	UNITED STATES DISTRICT COURT
	DISTRICT OF NEW JERSEY
	LINARES, District Judge.
	This matter comes before the Court on: (1) a motion for partial summary judgment filed by Plaintiff Ruth Ann Malloy; (2) a motion to strike Plaintiff’s expert Peter Crain, Ph.D, filed by Defendant Intercall, Inc. (“Intercall”); (3) a motion to strike...
	I. BACKGROUND
	Prior to 2005, Ms. Malloy worked in the Wayne, New Jersey, sales office of ECI, a telephone and video conferencing company.  (Pl.’s Stmt. of Undisputed Mat’l Facts in Supp. of Mot. for Partial Summ. J. [hereinafter “Malloy’s SOF”]  11.)  She had wor...
	As part of its process to determine which ECI employees it wanted to retain, Intercall managers interviewed former ECI employees.  (Malloy’s SOF  17; Def.’s Responsive Stmt. of Mat’l Facts and Supplemental Stmt. of Facts Not in Dispute [hereinafter “...
	On July 13, 2005, Ms. Malloy emailed Ms. Paczkowski regarding her “impressions . . . of the scope of [her] position within the Intercall organization in general and under [Ms. Paczkowski’s] direction in particular.”  (Cert. of Gary J. Chester, Esq., ...
	1. Ability to keep existing base of business. YES.
	2. Ability to keep working existing prospects base for future close. We will choose 10-15 of your top prospects. In addition, you will also be assigned a designated territory.
	3. Ability to retain my office in Wayne, NJ. YES.
	4. Report to Patti Paczkowski and to report to the Parsippany Office for weekly status meetings (Thursdays). When traveling on business or during inclement weather in the winter I can call into the weekly status meeting. YES. You will need to change y...
	5. While I work from home from 7:30 to 8:30 am, I will be into the office at 9 am and unless workload warrents (sic) it will leave at 5PM. YES…our hours are 8:00-5:00 . . . .
	6.  I will be permitted to continue to work as a Senior National Sales Manager . . . . Your new title will be Senior Meeting Consultant.
	7.  I have applied under West’s career application.  Thank you!
	8. My salary and compensation will remain the same. YES.
	9. Certain accounts such as ABA/ABACLE; and Southern Company‘s will be reviewed for possible relief. We will review. Unable to commit on relief possibilities at this time.
	If there‘s anything I forgot please advise as to your consent to the above.
	(UId.U)  This arrangement—allowing Ms. Malloy to keep her existing accounts which were spread throughout the country—was not in line with Intercall’s business model.  Intercall’s businesses model provided that accounts should be serviced in the geogra...
	As part of her continuing employment with Intercall, Ms. Malloy received Intercall’s policy manual.  (Decl. of Amy Dashiell and Vol. 1 of Exs. in Supp. of Def.’s Reply to Pl.’s Add’l Disputed Mat’l Facts [hereinafter “Dashiell Decl.”], Ex. A, Malloy D...
	On August 1, 2005, Ms. Malloy stopped reporting to Mr. Mills and started reporting to Ms. Paczkowski.  Although Intercall in general agreed to allow Ms. Malloy to keep her existing client base, some of her accounts were transferred to other locations....
	Guys . . . let’s agree that by Jan 1, [Plaintiff] should begin transitioning her acquisition activity that is outside of her designated territory to local MCs.  Does that make sense?  If not, where does it not makes sense?  Thoughts.
	(Chester Cert., Ex. H, email from Mr. Dunne, dated Oct. 13, 2005.)  Ms. Paczkowski responded:
	I agree that the majority of her accounts should be moved locally to the appropriate territory.  I agree that this makes most sense for the company.
	However, the problem is that we committed in writing to keep all existing accounts under [Plaintiff].  She has called me out several times already regarding this commitment.  To transition these accounts will guarantee her departure.
	At this point, I am trying to decipher if her leaving would be best OR if her leaving would guarantee a huge loss in revenue based on her existing client relationships. (She has lead me to believe that this is the case.)
	Marty [Dunne], please allow me to November 15th before committing to [transfer her accounts].
	(UId.U)   Mr. Dunne responded: “Okay.”   (UId.U)  Although Mr. Dunne testified that he wanted Ms. Malloy’s accounts transitioned before January of 2006 because of his belief that they would be “better managed by local representatives” (Malloy’s SOF  ...
	Also in October of 2005, Intercall acquired other companies including Sprint Conferencing and Raindance Conferencing.  (Intercall’s Reply to Pl.’s Add’l Disputed Mat’l Facts [hereinafter “Intercall’s Reply SOF”]  4.)  Ms. Paczkowski did not assign a...
	[I]n respect to the ECI and Sprint accounts, you have one of the largest revenue bases in the office. I held back transferring over new revenue to you based on how much responsibility you already manage. [T]his revenue would be considered as “moved” n...
	(UId.U  6; Intercall’s SOF 67.)
	On November 2, 2005, Ms. Malloy provided her October revenue numbers to Ms. Paczkowski.  (Intercall’s RSOF  59) .  Ms. Pazckowski responded by email that she was concerned about the numbers because it appeared that Ms. Malloy would not be meeting he...
	Several weeks later, at the end of November, Ms. Malloy was hospitalized with a perforated ulcer.  (Intercall’s RSOF  60.)  On December 6, 2005, Ms. Paczkowski was informed by Maribell Santiago, an Intercall Employee Relations Coordinator, that Ms. ...
	I have been given the go-ahead to move all of Ruthann’s accounts to where they belong according to geography.  Once I receive the list of account, city and state[.]  I would love to start transitioning them immediately. Is this something that you can ...
	(Chester Cert., Ex. L, email exchange between Ms. Stinson and Ms. Paczkowski, dated December 9, 2005.)  Ms. Stinson responded, providing a list of Ms. Malloy’s accounts and  identifying “the appropriate ICall rep code based on zip codes.”  (UId.U)  Ms...
	Please see the attached.  All companies from Tab 1 should be moved ASAP!  I pulled off all accounts based in NJ, NY and CT (within my territory scope) and placed on Tab 2 – Ruthann will be keeping these accounts. . . .
	(UId.U)  As a result, Ms. Malloy’s accounts, not located in NJ, NY, or CT, were transferred to other Intercall sales managers.  (USee alsoU Malloy’s SOF  47.)
	Ms. Malloy returned from medical leave on February 17, 2006.  (UId.U  48.)  At this time, Ms. Pazckowski informed her that all of her accounts located outside of New York, New Jersey, and Connecticut had been transferred.  (UId.U)  Ms. Malloy request...
	In late November 2006, Ms. Malloy acknowledges that she was continuing to not meet the sales target numbers set by Intercall.  (Dashiell Decl., Ex. A, Malloy Dep. Tr. 431:17-432:12.)  As a result, she was given a Performance Improvement Notice (“PIN”)...
	On January 8, 2007, Gwen Stallins, an Intercall Employee Relations Director, sent an email to Mr. Dunne recommending that Ms. Malloy be terminated.  Ms. Stallins wrote:
	I wanted to give you a heads up [and] solicit any comments you might have on this.  Patty Paczkowski and Kim McLachlan contacted me again today concerning serious performance issues with Ruthann Malloy.  Ruthann is currently on a Step III PIN for thes...
	Ruthann has on occasion indicated that she would file discrimination charges . . . against us if we termed her, but I believe that we are in a good position at this time to either defeat the charges or minimize the damages based on clearly documented ...
	(Chester Cert., Ex. K.)  Mr. Dunne responded to Ms Stallins by telling her that he “supported [her] decision on this.”  (UId.U)  Ms. Stallins then wrote to Ms. Paczkowski, copying Ms. McLachlan, stating: “Patty – we have the green light from Marty [Du...
	Three days after this exchange, on January 11, 2007, a Saturday Night Live clip regarding sexual harassment in the workplace was shown during a video conference presented by the Boston sales office.  (Intercall’s Reply SOF  40.)   Ms. Malloy watched...
	Ms. Malloy was terminated on January 23, 2007.  (Intercall’s RSOF  55.)  Around January 30, 2007, Ms. Malloy suffered a massive stroke.  (Malloy’s Add’l SOF  46.)  Ms. Malloy presently claims that she was discriminated against by Intercall, that I...
	II. LEGAL STANDARD
	A court shall grant summary judgment under Rule 56(c) of the Federal Rules of Civil Procedure “if the pleadings, the discovery and disclosure materials on file, and any affidavits show that there is no genuine issue as to any material fact and that t...
	III. SUMMARY JUDGMENT MOTIONS
	Ms. Malloy moves for partial summary judgment on her breach of contract claim.  Intercall moves for summary judgment as to each of Ms. Malloy’s claims: (1) breach of express and implied contract, (2) age discrimination in violation of NJLAD, (3) reta...
	A. Breach of Contract Claims
	To establish a claim for breach of contract under New Jersey law, a plaintiff must show: 1) the existence of a contract, 2) a material breach of the contract by the defendant, and 3) damages resulting from the breach.  USeeU UFletcher-Harlee Corp. v....
	Hello Patti, as indicated in our conversation today, I just wanted to outline what my impressions are of the scope of my position within the Intercall organization in general and under your direction in particular.
	1. Ability to keep existing base of business. YES.
	2. Ability to keep working existing prospects base for future close. We will choose 10-15 of your top prospects. In addition, you will also be assigned a designated territory.
	3. Ability to retain my office in Wayne, NJ. YES.
	4. Report to Patti Paczkowski and to report to the Parsippany Office for weekly status meetings (Thursdays). When traveling on business or during inclement weather in the winter I can call into the weekly status meeting. YES. You will need to change y...
	5. While I work from home from 7:30 to 8:30 am, I will be into the office at 9 am and unless workload warrents (sic) it will leave at 5PM. YES…our hours are 8:00-5:00 . . . .
	6.  I will be permitted to continue to work as a Senior National Sales Manager . . . . Your new title will be Senior Meeting Consultant.
	7.  I have applied under West’s career application.  Thank you!
	8. My salary and compensation will remain the same. YES.
	9. Certain accounts such as ABA/ABACLE; and Southern Company‘s will be reviewed for possible relief. We will review. Unable to commit on relief possibilities at this time.
	If there‘s anything I forgot please advise as to your consent to the above.
	(Chester Cert., Ex. F, email from Plaintiff to Ms. Paczkowski, dated July 13, 2005.)  Ms. Malloy asserts that this email exchange between Ms. Paczkowski and her represents a contract between her and Intercall regarding the terms of her employment.  In...
	On the other hand, Intercall argues that the email relied on by Ms. Malloy is not an enforceable contract of employment conditions because Ms. Malloy was an at-will employee, because the terms are too vague, and because there was no consideration for ...
	1. UExistence of a Contract
	Ms. Malloy admits that she was an at-will employee, and that, as such, Intercall could terminate her at any time.  (Malloy Opp’n, at 43 (“Plaintiff is an at-will employee.”)  Additionally, Intercall’s employee manual, which Ms. Malloy admits to readi...
	Employment at Will
	Your employment with Intercall is a voluntary one and is subject to termination by you or Intercall at will, with or without notice, at any time. Nothing in these policies will be interpreted to be in conflict with or to eliminate in any way the emplo...
	This policy of employment-at-will may not be modified by any officer or employee and shall not be modified in any publication or document. The only exception to this policy is a written employment agreement approved at the discretion of the President ...
	These personnel policies are not intended to be a contract of employment or a legal document.
	(Intercall’s SOF  17; Malloy’s RSOF  17.)  Ms. Malloy, however, argues that this fact is irrelevant.  She argues that, under New Jersey law,1F  at-will employees may enter contracts governing certain aspects of the employment relationship.  She argu...
	“In New Jersey, an employer may fire an employee for good reason, bad reason, or no reason at all under the employment-at-will doctrine.”  UWade v. Kessler Inst.U, 798 A.2d 1251, 1258 (N.J. 2002).  Thus, “[a]n employment relationship remains terminab...
	The Court agrees with Ms. Malloy that, under New Jersey law, at-will employees may enter contracts with their employers regarding certain terms of their employment other than the duration of the employment.  USeeU UNolan v. Control Data Corp.U, 579 A....
	Intercall argues that, because Ms. Malloy was an at-will employee, it had the right to prospectively change the nature of her employment.  It also argues that, even if it could in general be bound by contract from changing future aspects of an employ...
	The email at issue was exchanged on July 13, 2005.  There is no dispute that, upon her transition to reporting to Ms. Paczkowski on August 1, 2005, Ms. Paczkowski did what she agreed in her email.  In her motion for partial summary judgment, Ms. Mall...
	[Intercall] did, at least temporarily, comply with the conditions reflected in Plaintiff’s July 13, 2005 email. Defendant hired Ms. Malloy as a Senior Meeting Consultant, compensated her at her previous rate of compensation, allowed her to work from t...
	(Br. in Supp. of Pl.’s Mot. for Partial Summ. J. [hereinafter “Malloy’s Summ. J. Br.”], at 25.)  Thus, Ms. Malloy appears to be claiming that Intercall breached her “contract” by not permitting her to keep her existing client base indefinitely, by not...
	First, the email explicitly limits Ms. Malloy’s ability to “keep working [her] existing prospects base for [the] future.”  Also, the email not only limits this request, but also leaves the parameters of this aspect of Ms. Malloy’s employment open.  As...
	With respect to Ms. Malloy’s claim that Intercall agreed to assign her a specific geographic territory, the email does not even contain such an agreement.  Instead, Ms. Paczkowski states that Ms. Malloy would be assigned a designated territory.  Ms. ...
	Q: …What was Ruthann Malloy's designated territory in October of 2005?
	A. I believe her territory at that time consisted of her accounts, her prospect accounts that she was pursuing, as well as areas that were local to my jurisdiction that I could say to her, you can go here. For example, I remember her having account in...
	Q. Did she have a designated geographical territory in which to prospect accounts?
	A. She had her top prospects that she would have listed out, and she had her base of business.
	Q. Okay. So that's a type of territory but not a geographical territory per se?
	A. Exactly.
	(Intercall’s SOF  16 (quoting Ms. Paczkowski’s deposition).)  Ms. Malloy’s actions support this testimony.  Although she complained about various Intercall actions, she did not request a specific geographic territory until March 2005, after the major...
	The real dispute, however, involves the statement by Ms. Paczkowski that Ms. Malloy would be permitted to keep her existing client base.  Because it is undisputed that Ms. Malloy was permitted to keep her base initially, the Court presumes that Ms. M...
	Intercall argues had right to change Plaintiff’s work conditions at any time.  It argues that it would make no sense if it could terminate Ms. Malloy’s employment at any time, but could not change other aspects of her future employment based on chang...
	Intercall further argues that this is particularly true where, as here, the alleged agreement contains no duration and where the employee manual provides that the at-will nature of the employment may not be altered except by written agreement approve...
	“Additionally, the duration of [a] contract is . . . an essential term and therefore any agreement must be sufficiently definitive to allow a court to determine the agreed upon length of the contractual relationship.”  UBaerU, 392 F.3d at 619.  The em...
	In summary, Ms. Malloy acknowledges that she initially began working for Ms. Paczkowski according to the parameters set forth in the July 13 email.  She acknowledges that she was an at-will employee.  It is also undisputed that the bulk of her non-loc...
	Because this Court finds that no contract existed between Ms. Malloy and Intercall barring Intercall from prospectively changing the aspects of Ms. Malloy’s employment, it need not reach Intercall’s other arguments related to lack of consideration, pe...
	2. UBreach of Implied Covenant of Good Faith and Fair Dealing
	“In the absence of a contract, there is no implied covenant of good faith and fair dealing.” UNolanU, 579 A.2d at 1257.  Therefore, because this Court has found that no contract existed between Ms. Malloy and Intercall, Ms. Malloy’s claim for a breac...
	3. UCompensatory Damages and Worker’s Compensation Bar
	Because this Court has granted summary judgment in favor of Intercall on Ms. Malloy’s breach of contract claims, it need not reach Intercall’s additional arguments related to Ms. Malloy may seek compensatory damages of back or front pay and whether he...
	B. NJLAD Age Discrimination Claim
	Ms. Malloy alleges that, based on her age, “Dunne, McLachlan and Paczkowski conspired over a period of two years to systematically strip [her] of her ECI accounts, transfer those accounts to younger workers, and then terminate her.”  (Am. Compl. 2; ...
	1.  Transferring the majority of [her] accounts to younger, less qualified sales consultants;
	2.  Requiring [her] to train the younger, less qualified sales consultants before transferring her accounts;
	3.  Failing to provide Plaintiff with new accounts after Intercall acquisitions as it did all of its younger sales consultants;
	4.  Failing to assist Plaintiff with managing her accounts while she was on medical leave as it had its younger sales consultants;
	5.  Failing to provide Plaintiff with a designated territory, as it had its younger sales consultant;
	6.  Placing [a] much younger employee in Plaintiff’s territory that she was finally given in September/October of 2006;
	7.  Falsely placing Plaintiff on a Performance Improvement Plan; and
	8.  Falsely terminating Plaintiff for poor performance.
	(Malloy’s Opp’n, at 21.)  On the other hand, Intercall asserts that age was not a factor in any employment decision related to Ms. Malloy, including those decisions related to the assignment and handling of her accounts.
	In determining if summary judgment is appropriate for a NJLAD discrimination claim, courts use a three step process.  “First, the plaintiff carries the burden of establishing, by a preponderance of the evidence, the elements of a prima facie case of ...
	After an employee has established a prima facie case, “the burden then shifts to the employer to rebut the presumption of discrimination by either establishing the reasonableness of the otherwise discriminatory act or by articulating a legitimate, non...
	plaintiff generally must submit evidence which: 1) casts sufficient doubt upon each of the legitimate reasons proffered by the defendant so that a factfinder could reasonably conclude that each reason was a fabrication; or 2) allows the factfinder to ...
	UFuentes v. PerskieU, 32 F.3d 759, 762 (3d Cir. 1994).  But, “the plaintiff cannot simply show that the employer’s decision was wrong or mistaken, since the factual dispute at issue is whether discriminatory animus motivated the employer, not whether ...
	Additionally, in an age discrimination case where a plaintiff was both hired and fired while over 40, there is a presumption against age discrimination as a motivating factor for termination.  USeeU UYoung v. Hobart West GroupU, 897 A.2d 1063, 1070 (N...
	Here, Ms. Malloy was fifty-seven years old when she was hired.  She was hired by Mr. Dunne, with input from Ms. McLachlan, and she was terminated approximately two years later by Mr. Dunne.  (USeeU Intercall’s SOF  11, 55-56.)  Ms. Malloy has made n...
	1. UTransferring of Accounts
	Ms. Malloy asserts that Intercall discriminated against her by “[t]ransferring the majority of [her] accounts to younger, less qualified sales consultants.”  The key facts related to this claim are not disputed.  It is undisputed that Intercall’s gen...
	Intercall asserts that the accounts were transferred because the unique arrangement with Ms. Malloy was not working out to its satisfaction, and because Ms. Malloy’s extended medical absence exacerbated the difficulties with maintaining her accounts f...
	Ms. Malloy asserts that pretext is clear here because within ninety days of the July 13 email, Mr. Dunne “ordered” that the majority of her accounts be transferred.  (USeeU Malloy’s SOF  39.)  First, as noted in the particular statement by Ms. Malloy...
	Before there was much of an opportunity for Ms. Paczkowski or Mr. Dunne to take further action in the ordinary course of business, Ms. Malloy went out on medical leave on November 24, 2005.  There is no evidence that the accounts were transferred at t...
	The underlying reason why the accounts were moved was that the ECI selling model did not fit with the Intercall selling model, meaning that Ruthann had wanted to hold on to her accounts regardless of location, and it was something that was allowed for...
	(Intercall’s Summ. J. Br., at 13-14.)  Ms. Malloy asserts that a transfer because of medical leave was “unusual.”  She asserts that another sales consultant on Paczkowski‘s team had gone on medical leave, and Ms. Paczkowski managed the account in his ...
	More importantly, all the evidence submitted indicates that the accounts were transferred without reference to the age of the transferee sales personnel.  Ms. Malloy simply relies on the fact that the sales personnel to whom the accounts were transfer...
	[I]t was my understanding and I may be wrong, but it was my understanding that the way these accounts were moved, they were bundled under me. Okay. They then, Marty moved them to individual sales offices. In other words, if it was the ABA, the ABA was...
	(Intercall’s SOF  34 (quoting Ms. Malloy’s deposition).)  This statement is consistent with the emails between Ms. Paczkowski and Ms. Stinson where the “the appropriate ICall rep code [was identified] based on zip codes.”  (Chester Cert., Ex. L (emph...
	This is particularly so when the evidence actually shows that Ms. McLachlan and Ms. Paczowski had an incentive to keep the accounts under their management.  Their pay was based in part on the revenue targets of the people they supervised.  (Intercall...
	Ms. Malloy also asserts that she was more highly compensated than the younger sales consultants to whom the accounts were transferred, implying that Intercall transferred the accounts to avoid paying her more money.  But, as noted above, for an age d...
	Based on these facts, the Court finds that Ms. Malloy has not demonstrated that a genuine issue of material fact exists as to whether the decision to transfer the majority of her non-local accounts in December 2005 while she was on extended medical l...
	2. UTraining
	Ms. Malloy also argues that Intercall discriminated against her based on age by “requiring [her] to train the younger, less qualified sales consultants before transferring her accounts.”   Ms. Malloy states that “Intercall engaged in a scheme to use ...
	To support her position, Ms. Malloy cites to this Court’s decision in  UFeruggia v. Sharp Electronics CorporationU, which held that a showing that a “plaintiff [was] asked to train younger replacement was evidence of age discrimination.”  No. 05-5992...
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	Finally, Ms. Malloy has not presented any evidence that a younger person with a similar size and type (national servicing required) of revenue base would have been given additional accounts.  As noted above, there was no one similarly situated becau...
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	Ms. Malloy was assigned a geographic territory in September 2005.  Her claim that the territory was “bogus” is not supported by any evidence other than her broad statements that the telephone numbers she was given to prospect were a “joke.”  (Malloy O...
	Also, although Ms. Malloy asserts that assigning another person to her territory supports her discrimination claim, she has provided no evidence that territories are always serviced only by one Intercall sales personnel.  In fact, Ms. Paczkowski testi...
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	It is undisputed that McLachlan contacted human resources in October 2006 to see if Ms. Malloy could be part of an upcoming reduction in force.  (Intercall’s Reply, at 8 n.10.)  It is also undisputed that Intercall put Ms. Malloy on a PIN in late Nove...
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