
NOT FORPUBLICATION

UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

THOMAS E. PEREZ,Secretaryof Labor, Civil Action No.: 8-1391 (JLL)
United StatesDepartmentof Labor,

OPU’410N
Plaintiff,

V.

MANHATTAN VIEW OPERATIONS,LLC,
d/b/aMANHATTAN VIEW HEALTHCARE
CENTER; BROADWAY HEALTHCARE
MANAGEMENT, LCC; BROADWAY
NUTRITIONAL SERVICES,LLC; and
MICHAEL KONIG.,

Defendants.

LINARES, District Judge.

ThismattercomesbeforetheCourtby wayofThomasE. Perez,SecretaryofLabor,United

StatesDepartmentof Labor (“Plaintiff,” “DOL,” or “the Secretary”)’sMotion for an Order

Awarding Back WagesandCompensatoryFine. (ECF No. 51, “Mot.”). The Court decidesthis

matterwithout oral argumentpursuantto Rule78 of theFederalRulesof Civil Procedure.For the

reasonssetforth below, theCourt grantsPlaintiff’s Motion.

BACKGROUND

Plaintiff originally filed an action on March 17, 2008, against the above-captioned

Defendantsseekingto restrainsamefrom violating Sections7, 11(c), 15(a)(2)and 15(a)(5)of the

Fair LaborStandardsAct (“FLSA”) andseekingpaymentofunpaidovertimecompensation.(ECF

No. I, “Compi.”) (citing 29 U.S.C.§ 201 etseq.). OnNovember23, 2009,this Court“So Ordered”

a ConsentJudgement,which, amongother provisions,permanentlyenjoinedDefendantsfrom
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violating the aforesaidprovisionsof theFLSA. (ECFNo. 26, “ConsentJudgment”). Nearlythree

yearslater, on December13, 2012, Plaintiff filed an unopposedPetition to hold Defendantsin

contemptfor their failure to complywith theConsentJudgment.In saidPetition,Plaintiff averred

that sinceNovember23, 2009,Defendantshaveviolatedthetermsof the ConsentJudgmentby:

(1) fail[ingj to compensateemployeesat thestatutorily-requiredpremiumrateof time andone-half their regular straight-timehourly rate of pay for hours worked over 40 in aworkweek;(2) fail[ingj to includebonusesin calculatingemployees’regularstraight-timehourly rate(s)of pay in certaininstances whenovertimecompensationwaspaid; and (3)fail[ing] to compensateemployeesfor all hours worked all in contraventionof theinjunction enteredagainstviolationsof sections7 and 15(a)(2)of the [FLSA].

(ECF No. 28 at ¶ 5).

Defendantsdid not opposethe Petition, and on March 18, 2013, this Court granted

Plaintiffs petition and found Defendantsin civil contempt for failing to comply with the

November 23, 2009 Consent Judgment. (ECF No. 34,

“ContemptOrder”). Specifically,the Court furtherorderedthat:

1. Defendantsmaypurgethemselvesof contemptonly by payingunpaidbackwagesto
thoseemployeesto whomtheyhavefailed to payproperovertimecompensationsince
November23, 2009;

2. Within 20 days of the entry of [the March 18, 2013 Order], Defendantsproduceallrecordsof wagespaid and employeehours worked for the period of November23,2009throughthepresentto theU.S. Departmentof Labor;

3. Defendantspay for the costs and expensesof an independentauditor to review theproducedrecordsanddeterminethetotal amountofunpaidovertimecompensationdue
to employees,and;

4, Defendantspay a compensatoryfine equal to the costsand expensesincurredby the
U.S. Departmentof Labor investigationthis matter.

(ContemptOrderat 2). The Court further advisedDefendantsthat they may be subject“to the

attachmentand sequestrationof personalproperty” for failure to comply with the termsof the

March 18, 2013 ContemptOrder. (Id.).
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On May 24, 2013, Plaintiff filed an unopposedmotion for sanctions,alleging that

Defendantsfailed to comply with the ContemptOrder. (ECF No. 35). This Court granted

Plaintiff’s motion, finding thatDefendantshad failed to produceall wageandtime recordsto the

Departmentof Labor, andOrdered:

Defendants[to] pay a coercivefine of $200.00perday from thedateof entryof this Order
until suchdatethat Defendantsfully comply with the March 18 Orderrequiringthemto
produceall recordsof wagespaidandemployeehoursworkedfor theperiodof November
23, 2009throughthe presentto theU.S. Departmentof Labor.

(ECF No. 37, “SanctionsOrder” at 3).

Plaintiff concedesthat “Defendantsdid eventuallyproducesometime andpayrecordsin

2013,” but statethat therewerestill manyrecordsmissingfor theyears2009through2011. (Mot.

at 4), On February18, 2014,Plaintiff serveda subpoenaon PrimeServices/D.S.,Inc. (“Prime”),

the“payroll companyusedby Defendantsto recordovertimehoursworkedby employeesat some

of the nursinghomes”becauseDefendantsallegedly“failed to produceany time or pay records

kept underPrime.” Id. Primeultimately “produced‘EmployeeLedgers’ for 83 of Defendants’

employees”on or aboutMarch26, 2014. Id.

Plaintiffmovedfor an Orderto ShowCausePetitionto CompelProductionof Documents

and FurtherAdjudicationof Contempton May 13, 2014. (ECF No. 43). This matterwas then

reassignedto MagistrateJudgeJosephDixon, who orderedthe partiesto appearat an in-person

conferenceon July3, 2014. (ECFNo. 44). JudgeDicksonorderedDefendantKonig, who failed

to appearat theJuly 3, 2014conference,to appearfor a deposition,which hedid on July 23, 2014.

(Mot. at 5). Plaintiffs Motion was deniedasmoot on July 28, 2014 (ECF No. 50), following a

statusletter from Plaintiff that stated:

Mr. Konig testifiedunderoaththattheDefendantshaveproducedall of therecordsin their
possession.Based on Mr. Konig’s testimony, the Secretarywill perform back wage
calculationsusing the recordsreceivedfrom Defendantsand Prime Services/D.S.,Inc.
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Oncethebackwagecomputationsare complete,the Secretarywill file a motionwith the
Court for an orderawardingbackwagesto employeesand imposinga compensatoryfine
against Defendants equal to the costs and expensesincurred by the Secretary in
investigatingthis matter.

(ECF No. 49).

On August 18, 2015,Plaintiff filed the instantmotion for an OrderAwardingBackWages

andCompensatoryFine. Trueto Plaintiff’s July 28, 2014letter,Plaintiffhasperformedbackwage

calculationsusing the recordsreceivedfrom Defendantsand Prime. (Mot. at 10). Basedupon

thosecalculations,Plaintiff seeksan awardof $636,410.13in overtimebackwagesto currentand

former employees,plus prejudgmentand post-judgmentinterest,as well as $97,388.13for the

costsand expensesPlaintiff incurredin investigatingthis matter. (Mot. at 1-2). Defendantshave

filed a threepageletter brief in oppositionto this motion, in which they do not cite to any case

law.’ (ECF No. 59, “Defs.’ Opp. Ltr).

LEGAL STANDARD

“Civil contemptis designedto benefit the injured plaintiff by ensuringcompliancewith

the court’s orders and providing remedialdamagesto parties injured by the contemnor.” Ne.

WomensCtr., Inc. v. McMonagle,939 F.2d 57, 70 (3d Cir. 1991). “Courts thushaveembraced

an inherentcontemptauthority. . . asa powernecessaryto theexerciseof all others.” Int’l Union,

United Mine Workers of Am. v. Bagwell, 512 U.S. 821, 831, (1994) (internal quotationsand

citations omitted). The Third Circuit has also held that “{t]he framing of sanctionsfor civil

contemptis committedto thesounddiscretionof thetrial court.” Elkin v. Fauver,969F.2d48, 52

(3d Cir. 1992). This discretionextendsto employmentcases,as“courts regularlyhold employers

‘Defendantsrequestthat this Courtreferthe matterfor alternativedisputeresolution. (Defs.’ Opp. Ltr at 1). Giventhat this Courtpreviouslyentereda ConsentJudgmentafternegotiations,andgiven the Defendants’continuedcontemptof this Judgment,the Court frnds that referralto alternativedisputeresolutionwould not be fruitful inbringing this matterto resolution.
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in civil contemptwhentheydisregardinjunctionsagainstviolation of theminimum andovertime

wageratesrequiredby the Fair Labor StandardsAct.” Roe v. OperationRescue,919 F.2d 857,

872 (3d Cir. 1990); seealso Hodgsonv. Hotard, 436 F.2d 1110, 1114 (5th Cir. 1971) (“That a

civil contemptproceedingis a propermeansfor ensuringcompliancewith, and effecting the

policies of, the Fair Labor StandardsAct seemsindisputable.”). In orderto “purge’ themselves

of their contempt,courtsroutinely order [the] employersto pay the amountsdue to employees

underthe courts’ earlierorders.” Roe,919 F.2d at 872; seealsoMcComb v. JacksonPaperCo.,

336 U. S. 187, 193 (1949)(“We haveno doubtsconcerningthepowerof theDistrict Court to order

respondents,in order to purge themselvesof contempt, to pay the damagescausedby their

violationsof the decree[relating to violationsof the FLSAj.”).

ANALYSIS

On March 18, 2013, this Court found Defendantsto be in contemptof its November23,

2009ConsentJudgment,andadvisedthat “Defendantsmaypurgethemselvesof contemptonly by

paying unpaidbackwagesto thoseemployeesto whom theyhavefailed to pay properovertime

compensationsinceNovember23, 2009.” (ContemptOrder at 2). The Court further instructed

the Defendantsto “produceall recordsof wagespaid and employeehoursworkedfor theperiod

of November23, 2009 throughthe presentto the U.S. Departmentof Labor” within twenty days

of the entry of that Order. (Id.) WhenDefendantsstill failed to producerecordsof wagespaid

andemployeehoursworked,this CourtgrantedPlaintiff’s motion for sanctions,therebyrequiring

Defendantsto pay a coercivefine of $200per eachday that Defendantsfail to submit complete

records in compliance with this Court’s Contempt Order. (SanctionsOrder). Thereafter,

Defendantsproducesomerecords,which Plaintiff allegesarenonethelessincomplete. (Mot. at 5).
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Per Plaintiff’s July 28, 2014 statusletter to MagistrateJudgeDickson, upon review of the

incompleterecordsproducedby Defendants,as well as the recordssubpoenaedby third-party

Prime, Plaintiff computed an estimated amount of unpaid back wages of $636,410.13.

Accordingly, Plaintiff now contendsthat, per this Court’s ContemptOrder, Defendantsmayonly

purge themselvesof contemptby paying in back wages,plus pre and postjudgment,allegedly

owedto currentandformeremployeesof Defendants.This Court agrees.

1. Plaintiff’s Calculationof BackWages

Defendantstakeissuewith the amountof backwagesthat Plaintiff allegesdue. (Defs.’ Opp.
Ltr at 3), Specifically, Defendantsstatethat “the DOL must come forth with more concrete

evidenceto sustainthe relief requestedbefore the entry of an award that would obliterate

Defendantsandthosefacilities employingtheworkersin question.” (Id.).

The burdenof proving unpaidwagesgenerallylies on the employeeclaiming a violation of

the FLSA. However,theSupremeCourthasheldthatwhereanemployerfails to maintainrecords

in compliancewith his or her statutoryduty, “an employeehascarriedout his burdenif heproves

that he has in fact performedwork of just andreasonableinference.” Andersonv. Mt. Clemens

Fottety Co., 328 U.S. 680, 687 (1946),supersededby statuteon othergrounds,Portal-to-Portal

Act of 1947, Pub. L. No. 80-49, 61 Stat. 84; seealsoMartin v. SelkerBros., Inc. 949 F.2d 1286,

1296-97 (3d Cir. 1991). Upon such proof, “[tjhe burdenthen shifts to the employerto come

forward with evidenceof thepreciseamountof work performedor with evidenceto negativethe

reasonablenessof the inferenceto be drawn from the employee’sevidence.” Mt. Clemens,328

U.S. at 687-88. Where the employercannotoffer such evidence,“the court may then award

damagesto theemployee,eventhoughtheresultbeonly approximate.”Id. at 688.
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Section 11(c) of the FLSA providesa clearmandatethat employersmust maintainreliable

recordsof thewagesandhoursworkedby employees.29 U.S.C. § 211(c). Moreover,employers

areto preservesuchrecordsfor no lessthanthreeyears. 29 C.F.R. § 5 16.5(a).

Here, the Departmentof Labor contendsthat Defendantshave not provided complete

employmentrecordsfrom 2009 through 2013 from which the Departmentcan determinethe

preciseamountof wagesowed. (Mot. at 7). Notably, in their Opposition,Defendantsdo not

disputethis point. (SeeDefs.’ Opp. Ltr). Plaintiffs investigatorsapproximatedunpaidovertime

by reviewingthe recordsof overtimehoursworkedfrom Primeandthe limited recordsproduced

by Defendants. (Mot. at 10) (citing Declarationof Linda Helmer, Investigator,DOL Wage and

Hour Investigator,¶J7-10). Specifically, the Secretaryusedthe subpoenaedrecordsfrom Prime

to determinethe numberof hours over forty that eachemployeeworked, and multiplied that

number“by the applicablehalf-timepremiumfor eachemployee.” (Mot. at 10-1 1). Plaintiff also

usedpartial time recordsproducedby Defendantsto estimate,for eachof Defendant’sfacilities,

an averageamountof unpaid time worked outsideof the employees’scheduledshifts (“unpaid

post-shiftovertime”). The Secretaryobtainedan “averageof the amountof [unpaidpost-shift j

overtimefor eachlocationbasedonrandomly-selectedworkweeks.” (Mot. at 11) (citing to Helmer

Dccl. ¶ 13-14).

This Court finds that Plaintiffs calculationsprovidea reasonableinferenceof unpaidwages,

particularlyin light ofDefendants’inability to maintainandprovideadequaterecordsasmandated

by the FLSA as well as this Court’s prior Orders. Moreover,Defendantshave failed to come

forward with sufficient evidenceto negatethe Departmentof Labor’s calculations. Instead,

Defendantsarguethat the“DOL mustcomeforwardwith moreconcreteevidence”to supporttheir

calculation,but provide no caselaw in supportof this heightenedevidentiaryrequirementthey
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propose.Nor haveDefendantsmeaningflulychallengedthemethodusedby Plaintiff to calculate

backwagesowed, asidefrom claiming that that “the DOL relies on self-servingand incomplete

chartsanddatawhereinit admittedlyguestimatesthe amountit believesDefendantsowe.” (Defs.’

Opp. Ltr at 3).

Plaintiff also seekspre and post-judgmentintereston the backpay award. (Mot. at 1-2). A

plaintiff seekingbackwagesunderthe FLSA is entitledto pre andpost-judgmentinterestunless

“the usual equitiesin favor of suchinterestare not applicable.” Pignatarov. PortAuthority of

New York andAlew Jersey,593 F.3d 265, 273-74(3d Cir. 2010); seealsoBrock v. Richardson,

812 F.2d 121, 127 (3d Cir. 1987) (“We will applythe samepresumptionin favor of pre-judgment

intereston a backpay awardunderthe FLSA as we havejust held applicableto post-judgment

interest.”). However,becausePlaintiff hasnot submitteda sum certainas to interest,this Court

will Order that Plaintiff file same within seven (7) days of the entry of this Opinion and

accompanyingOrderfor theCourt’s review.

2. Plaintiffs Calculationof CompensatoryFines

In addition to the unpaid wagesdiscussedabove,Plaintiff requeststhat this Court enter a

compensatoryfine againstDefendantsin the amountof $97,388.13,to accountfor the time and

expensesthe DOL sustainedin investigatingthis matterover thepastseveralyears. (Mot. at 12-

13). Defendantsarguethat this amountis excessive,unreasonable,andunsubstantiated.(Defs.’

Opp. Ltr at 3).

In this Court’sMarch 18, 2013ContemptOrder,Defendantswereputonnoticethattheywould

berequiredto “pay a compensatoryfine equalto the costsandexpensesincurredby [Plaintiff] in

investigatingthis matter” and would also be requiredto “pay for the costsand expensesof an
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independentauditor to review the producedrecordsto determinethe total amount of unpaid

overtime.” (ContemptOrderat 2).

In supportof its estimationof investigativecostsof $92,746.46,Plaintiff submittedanaffidavit

of SusanB. Jacobs,an attorneyfor theDOL, who attachesthehoursworkedandhourlyrateof the

six investigatorsneededto investigatethetennursinghomefacilities operatedby Defendantsover

the pastfive years. (Mot. at 12-13) (citing to SusanB. JacobsDeci.). In additionto investigative

expenses,the Secretaryseeks $4,641.67 in compensationfor the cost of hiring an outside

contractorto converttheunorganizedrecordsreceivedfrom Defendantsinto searchabledocuments

and for a copy of DefendantKonig’s depositiontranscript. (Mot. at 13) (citing JacobsDccl. ¶J
23-24). Plaintiff hasproducedreceiptsof theseexpenses.(JacobsDccl., Exhs. 3-4).

This Court finds thesecostsreasonablein light of Defendants’failure to producecomplete,

organizedrecordsfor the time period at issue,the initial delayin Defendants’failure to produce

any records,and the needfor multiple investigatorsto report on the ten nursinghomefacilities

operatedby Defendants.

CONCLUSION

For the reasonsstatedabove,this Courtwill grantPlaintiffs Motion for anOrderAwarding

Back WagesandCompensatoryFine. An appropriateOrderaccompaniesthis Opinion.

DATED: November
4/

, 2015/

Li
ost.LINARES
4flTED STATESDISTRICT JUDGE
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