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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

JAMES BRANDON GRISWOLD, DENNIS

HULSE, and JAMIE M. OLIVA, on behalf of

themselves and all other persons denied

admission to the Port Authority Police Civil Action No. 08-01839 (SDW)
Academy for the Port Authority of New York

and New Jersey, and exgfically including:

those in the 107 108" 109" and 118"

classes of applicants, so similarly situated; OPINION

Haintiffs,

September 14, 2009
V.

PORT AUTHORITY OF NEW YORK AND
NEW JERSEY, et. al.,

Defendants.

WIGENTON, District Judge

Pending before this Court is a Motion tosBiiss pursuant to Federal Rule of Civil
Procedure 12(b)(6) brought by the Port AuthoafyNew York and New Jersey, Doris Francis,
Ph.D., Robin Martin, Lillian Valeth, and Martin Duke, M.D. (“D&ndants”). Also pending is a
Motion to Certify a Class pursuant to Federal Rule of Civil Procedure 23(a) brought by James
Brandon Griswold, Dennis Hulse, and Jamie My®(“Plaintiffs”). The Motions are decided
without oral argument pursuant to FealeRule of Civil Procedure 78.

l. Factual Background and Procedural History

The Port Authority of New York and New Jeys(“the Port Authority”) is a bi-state
governmental entity created by an interstatmgact between the States of New York and New
Jersey with approval by Congress. N.J. Stat. Ann. 8§ 32fideq As part of its statutory

authority, the Port Authority ephoys its own police forceld. 8§ 32:2-25. On a periodic basis,
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the Port Authority administers a competitive exaation to applicants seeking to be Port
Authority police officers. (Compl. 1 19.) pblicants who score high enough on the competitive
examination are deemed eligible for possible admission to the Port Authority Police Academy
and are subjected to an examination ofcational credentials and background checls.

20.) Upon satisfactory completion of the bgidund checks and cred& examination, each
applicant is asked to submit to several medaral psychological assements and testsid(

22.) Psychological tests administered te #pplicants include the Minnesota Multiphasic
Personality Inventory (“MMPIJ, the Law Enforcement Assessment and Development Report
(“LEADR Report”), the Cornell Index,rad the Human Figure Drawing testd.( 33.)

The MMPI is used by psychologists to diagacand treat individuals with abnormal
psychological symptoms and persatyatraits. It consists obver 500 true or false questions
requiring each applicant to answ#rme” or “false” to nhumerougpersonal questions related to
religious convictions or practicesjedical conditions, and sexualityld.( 1 34-35.) Examples
of questions asked include: “I believe in a liereafter;” “| deserve punishment for my sins;” “I
am troubled by attacks of nausea and vomitirigdm bothered by an upset stomach several
times a week;” “I have never indulged in any unusual sex practicesjsHhl | were not bothered
by thoughts about sex;” arftlhave often wished | were member of the opposite sex.1d(

35.)

The Cornell Index is designed to identify persons with serious personality disturbances
and requires a response of “Yes” or “No” to personal questidds.y 39.) The Human Figure
Drawing test is used to measure personality tians and to identify mvious sexual abuse or
emotional disturbances based on an analysis evaluation of the tesaker’'s drawing of a

human figure. Ifl. 1 41.) Finally, the LEADR Report reiges applicants to answer over 300



personal questions which are used to evaluatgopality characteristics to identify individuals
who have the potential to becomesassful law enforcement officerdd.(1 45.)

Plaintiffs all applied for admission to the iPdwuthority Police Academy. Griswold and
Oliva were applicants for admission to the “lG&ademy class. Id. ] 6, 8.) Hulse was an
applicant to the 10%7class. Id. 1 7.) All three Plaintiffs tooland passed the Port Authority’s
competitive examination and were provided wabnditional offers of employment as Port
Authority police officers. These offers werentingent upon their successful completion of the
medical and psychological evaluation phasekl. { 23.) Plaintiffs voluntarily submitted to
medical and psychological evaluations condudigdthe Port Authority’s Office of Medical
Services. In a letter dated August 7, 2007, Gridwand Olivia were notified that the Port
Authority Office of Medical Services was “uple to certify” them for appointment to the
position of police officer. If. T 24.) Hulse received a slar letter dated May 26, 20061d(
25.) Plaintiffs were subsequently informed tttety could not be certified due to unsatisfactory
scores on the psychological evaluations. Gridwblulse, and Oliva subsequently completed
independent psychological testing, which found tisesitable to work in law enforcementid.({
32.)

Plaintiffs filed their Complaint on April 12008 on their own behalf and on behalf of all
others denied admission to the Port Authority Police Academy in tH& 108", 109" and 118
applicant classes. In addition to the Porthauity, Plaintiffs have maed as Defendants Doris
Francis, Ph.D., a psychologist employed by thet Pauthority; Lillian Valenti, the Port
Authority’s former Director ofMedical Services; Robin Martin, the Port Authority’s former

Medical Operations Manageand Martin Duke, M.D., the Port Authority’s Chief Medical



Officer. Plaintiffs genmlly allege that the Port Authorityiolated their righd under the First
and Fourteenth Amendments to the United States Constitution by:
[[lmproperly administering and emeously evaluating a battery of
otherwise onerous, unreliable, invalahd archaic psymwlogical testing
and other non-job relateglvaluations all of whichrequire applicants to
answer and respond to highly invasipersonal and offensive questioning
as a condition of employment, all @fhich probe into private thoughts,
beliefs and innermost feelings of the applicants, and require them to
disclose their sexual practices, redigs beliefs, medical conditions and
sexual orientation . . . .
(Id. 1 1.) Plaintiffs bring their claims pursuda 42 U.S.C. § 1983, the New Jersey Constitution,
and common law tort.

More specifically, Count One of the Complaint alleges that the Port Authority’s
administration of psychological t&sg as part of its selectionguess for police officers violates
Plaintiffs’ privacy and liberty rights under éhFourteenth Amendment to the United States
Constitution. Id. 1 58-69.) Plaintiffs claim that the ®duthority’s use othe MMPI, Cornell
Index, LEADR Report and Humarigure Drawing psychological evaluations is “not narrowly
tailored to and/or in furtherae of any legitimate governmental state interest . . .” and
“bear[s] no rational or relevant relationship toapplicant’s ability to competently . . . perform
the essential functions of the position of a Port Authority Police Officdd” ] 49-50.) The
Complaint also alleges that applicants the Port Authority Police Academy are
unconstitutionally required “to divulge information thatprotected in the realm of . . . marital,
familial and personal sanctity.” Id. § 59.) Plaintiffs allege #t Defendants violated their
privacy and liberty rights by “intrding into the off-duty private liveeand conduct of Plaintiffs . .

.; engaging in an overly broad collection anéngion of unnecessary personal information about

Plaintiffs . . . ; [and] dissemitiag the results of the psychologicand medical examinations to

others.” (d.  61.)



Count Two alleges violationsf Plaintiffs’ substantie due process rights under the
Fourteenth Amendment and comsimany verbatim recitations dfie allegations asserted in
Count One. %ee, e.gld. 1 72.) In Count Three, Plaintiffdede that the psychological testing is
a violation of their First Ameaiment rights of freedom ofkpression and associationd.( 79-

86.) Specifically, Plaintiffs allege that thestiag procedures inhibit free speech by compelling
answers to personal and private religious anldigel questions. Questions identified by the
Plaintiffs as particularly probmatic include “My soul sometimes leaves my body”; “I believe in
a life hereafter”; “Sometimes ielections, | vote for people abonhom | know very little”; and

“I have strong political opinions.”Id. 11 81-82.) Because of their answers, Plaintiffs claim they
“were improperly denied employment opportugstiwith the Port Authority based on their
religious and/or political belisfand opinions” expressed in thanswers to these questions.
They also allege that the tedtad the effect of “chilling Plaiiffs’ desire to freely express
[themselves] during both the qi@ds of testing and duringHeir] everyday affairs.” 1¢. Y 84-

85.) In Count Four for Invasion of Privacylaintiffs claim thatthe Port Authority’s
psychological testing policis a tortious invasion of privacy that intrudes into matters that they
have a right to keep privateld( 1 87-91.) Finally, Gunt Five alleges thalhe Port Authority’s
psychological testing violates Piifs’ right to privacy under Aticle |, Section | of the New
Jersey Constitution.Id. 1 92-98.) Plaintiffs seek compensatory and punitive damages, as well
as injunctive relief to preclude the Port Autitypfrom conducting psychobical testing as part

of its application procedsr new police recruits.



. Jurisdiction and Venue

This Court has jurisdiction over Plaintiff§ 1983 claims pursuant to 28 U.S.C. § 1331.
The Court exercises supplemental jurisdictover Plaintiff's saite-based claimsSee28 U.S.C.
8 1367. Venue is proper purstiam 28 U.S.C. § 1391(b)(2).

[1I. Standard for Motion to Dismiss Pursuant to Fed. R. Civ. P. 12(b)(6)

The adequacy of pleadings is governed by RedCiv. P. 8(a)(2), which requires that a
complaint allege “a short and plain statement efdtaim showing that the pleader is entitled to
relief.” This Rule “requires more than lab@sd conclusions, and arfoulaic recitation of the
elements of a cause of action will not do. Fdcallagations must beneugh to raise a right to
relief above the grulative level.” Bell Atlantic Corp. v. Twombjy550 U.S. 544, 555 (2007)
(internal citations omitted)Phillips v. County of Allegheny15 F.3d 224, 232 (3d Cir. 2008)
(Rule 8 “requires a ‘showg’ rather than a blankassertion of an entitlement to relief.”).

In considering a Motion to Dismiss under Fed. R. Civ. P. 12(b)(6), the Court must
“accept all factual alleg#ons as true, construe the complamthe light most favorable to the
Plaintiff, and determine whether, under any oeable reading of the complaint, the Plaintiff
may be entitled to relief.” Phillips v. County of Allegheny15 F.3d 224, 231 (3d Cir. 2008)
(quoting Pinker v. Roche Holding Ltd292 F.3d 361, 374 n.7 (3d Cir. 2002)). However, “the
tenet that a court must accept as true alltted allegations contained in a complaint is
inapplicable to legal conclusionsThreadbare recitals of thelements of a cause of action,
supported by mere conclusory statements, do not suffiésHcroft v. Igbal 129 S. Ct. 1937,
1949 (2009) (citingell Atlantic Corp. v. Twomb)y650 U.S. at 555. As the Supreme Court has
explained:

To survive a motion to dismiss, a complaint must contain sufficient
factual matter, accepted asdy to “state a claim teelief that is plausible



on its face.” A claim has facial plaibility when the plaintiff pleads
factual content that allows the cotwtdraw the reasonable inference that
the defendant is liable for the seonduct alleged. The plausibility
standard is not akin to a “probabyjlitequirement,” but it asks for more
than a sheer possibility that a dedant has acted unlawfully. Where a
complaint pleads facts that are “rar consistent with” a defendant's
liability, it “stops short of the line lt&een possibility and plausibility of
“entitlement to relief.”

Igbal, 129 S. Ct. atl949 (quotingTwombly 550 U.S. at 556-57, 57@)nternal citations
omitted). Determining whether the allegationsaircomplaint are “plausible” is “a context-
specific task that requires the reviewing cdortdraw on its judicial experience and common
sense.”lgbal, 129 S. Ct. 1937 at 1950. If the “well-pleadfacts do not permihe court to infer
more than the mere pability of misconduct,”ld. at 1950, the complaint should be dismissed
for failing to “show[] that the pleader is entitléalrelief” as required by Rule 8(a)(2).
IV.  Discussion
A. Establishing a Claim Under 42 U.S.C. § 1983
Section 1983 provides, in pertinent part:

Every person who, under color ohya statute, ordinance, regulation,

custom, or usage, of any State orritery or the District of Columbia,

subjects, or causes to Isebjected, any citizen of the United States or

other person within the jurisdiction tlesf to the deprivation of any rights,

privileges, or immunities secured by the Constitution and laws, shall be

liable to the party injured in an actionlatv, suit in equity, or other proper

proceeding for redress . . . .
42 U.S.C. 8§ 1983. Hence, the two “essential el@si of a § 1983 claim are “(1) whether the
conduct complained of was committed by a peracting under color of state law; and (2)
whether this conduct deprived a person of gglyrivileges, or immunities secured by the
Constitution or laws of the United States.Parratt v. Taylor 451 U.S. 527, 535 (1981)
(overruled on other grounds IDaniels v. Williams474 U.S. 327 (1986))ee alsdPhillips, 515

F.3d at 235. Defendants do not dispute that tretions were performed under the color of state



law. Therefore, the critical issue is whetki®ge Port Authority’s admmistration of psychological
testing procedures deprived Plaintiffs of ghis, privileges, or immunities secured by the
Constitution or the laws of the United StateRarratt, 451 U.S. at 535.

B. Property and Liberty Interests Under the Fourteenth Amendment

The Due Process Clause of the Fourteenth Amendment provides that no State “shall . . .

deprive any person of life, libgrtor property, without due procesklaw.” U.S. Const. amend.
XIV, 8 1. “To prevail on a substantive due pges claim challenging aate actor’s conduct, ‘a
plaintiff must establish as a threshold matter bieahas a protected property interest to which the
Fourteenth Amendment’s due process protection appligdill' v. Borough of Kutztown455
F.3d 225, 235 n. 12 (3d Cir. 2006) (quotiNgholas v. Pa. State Unj\227 F.3d 133, 139-40
(3d Cir. 2000));seeBd. of Regents of State Coll. v. RodB8 U.S. 564, 570-71 (1972) (“[T]o
determine whether due process requirements appheifirst place . . . [th€ourt] must look to
see if the interest is within the FourteeAtmendment’s protection of liberty and property.”)
1. Property Interest

“[F]or a property interest tbe protected for purposes ofbstantive due process, it must
be ‘fundamental’ under the United States ConstitutiorHill, 455 F.3d 235 n.12. Public
employment is not a fundamental right. In Elmore v. Cleary399 F.3d 279 (3d Cir. 2005),
the Third Circuit explained that iorder “[tjJo have a property intesein a job . . . a person must
have more than a unilateral expectationcohtinued employment; rather, she must have a
legitimate entitlement to such dorued employment.” 399 F.3d at 2&2e also Rot08 U.S.
at 577. In order for the Plaintiffs’ claim to sucdeéherefore, they must show that they had a
legitimate claim of entitlement temployment as Port Authority Police officers. Here, however,

Plaintiffs “were never more thanpplicants for employment . . . ."Anderson v. City of



Philadelphig 845 F.2d 1216, 1220 (3d Cir. 1988V hile the Port Authorityplaced Plaintiffs on
an eligibility list andgave them conditional offers of emgment contingent upon the outcome
of their psychological tests, those offers tidad the [P]laintiffs to nothing more than
consideration for employment.Id. at 1220-21. The Port Authority was “by no means bound to
hire the plaintiffs.” Id. “[T]here can be no tenable claim of entitlement to employment” and,
therefore, no violation of a constitutionally protected property interest when a plaintiff possesses
no more than the mere expambn of public employmentld. at 1221. Furthermore, the Third
Circuit has “held explicitly thatpublic employment is not &undamental right entitled to
substantive due process protectiorHill, 455 F.3d at 235 n. 12 (citingicholas 227 F.3d at
142-43). Similarly, inPollock v. City of Ocean City068 F. Supp. 187 (D.N.J. 1997) the Court
held that “[o]ne who successfully passes an emation and is placed on an eligible list does not
thereby gain a vested right to appointment. Thg behefit inuring to sucla person is that so
long as the eligibléist remains in force, noppointment can be made exté&pm that list.” 968
F. Supp. at 190 (citin§chroder v. Kiss74 N.J. Super. 229, 240 (Super. Ct. App. Div 1962)).

In addition, Plaintiffs do not citeo any state stateit‘which sets an géctive standard for
the hiring or rejection of applicefrom . . . eligibility listsand which might thereby create a
legitimate claim of entitiment to employment.” Anderson 845 F.2d at 1221 (finding that
applicants who were denied positions witle tRhiladelphia Police Department because they
failed to pass polygraph examinations had rgititeate claim of entittement to employment
because hiring decisions “involve[d] considerabkecditionary decision making”). In fact, the
New Jersey Administrative Codehich sets the standard for digervice hiring in New Jersey,

grants government agencies such as the Pdhobity broad discretion itheir hiring practices



and procedures. The Port Authority Office of Medical Béces found Plaintiffs to be ineligible
due to unsatisfactory performance on their psyadiohl examinations. Because there is nothing
in the Port Authority’s hiring practices or in thlew Jersey Administrative Code that creates an
entitlement to employment as Port Authority Pelbfficers, the Plaintiffs’ mere expectation of
employment cannot be said to hdvise[n] to the leveof a property intergt protected by the
Constitution.” Anderson845 F.2d at 1221.
2. Liberty Interest

It is not entirely clear from the Complaiexactly what “liberty rights” (Compl. at 16)
Plaintiffs allege that the Port Authority vaded. For example, the Complaint confusingly
alleges that “[t]he impact dhe psychological evaluation processprocedures and criteria, and
as applied by the Defendants, the privacy interests of the Phiffs . . . burdens a liberty
interest under the Fourteenth A&mdment.” (Compl. § 64.) To the extent that the Complaint can
be construed as alleging that Plaintiffs had a constitutionally-protected liberty interest in
employment as Port AuthoritiPolice Officers, that claim fails. As the Supreme Court has
explained, “liberty”:

. . . denotes not merely freedom from ipdestraint but also the right of the

individual to contract, t@ngage in any of the conom occupations of life, to

acquire useful knowledge, to marry, éditgh a home and bring up children, to

worship God according to the dictatesha own conscience, and generally to

enjoy those privileges long recognizatl common law as essential to the

orderly pursuit of happiness by free men.
Meyer v. Nebraska262 U.S. 390, 399 (1923). The Third Citduas explicitly heldhat “[i]t is

the liberty to pursue a calling occupation, and not thrgght to a specific job, that is secured by

the Fourteenth AmendmentPiecknick v. Pennsylvani@6 F.3d 1250, 1259-60 (3d Cir. 1994)

! The New Jersey Administrative Code provides, in pertinent part, that “(a) A person may be dzmiedtion

eligibility or appointment when he or she: 1. Lacks the job requirements; 2. Is ineligible, by law for employment in
the title; 3. Is physically gpsychologicallyunfit to perform effectively the duties of the title[, or] . . . 4. Has failed to
pass examination procedures[] . . ..” N.J. Admin. Gb4l&:4-6.1(2009)(emphasis added).

10



(citing Bernard v. United Twp. High Sch. Dist. No., 3 F.3d 1090, 1092 (7th Cir. 1993)
(internal quotations omitted)). Rejection from the Port Authority Police Academy does not
prevent Plaintiffs from pursuing alternative caseerlaw enforcement. They are not threatened
with losing their right to apply to and serve asmbers of other police foes within the State of
New Jersey or elsewhere. Put simply, the Rothority’s actions do not curtail the Plaintiffs’
“liberty to pursue a calling or occupation”twin the meaning of the Fourteenth Amendment.
Another possible (and generously liberaladimg of the Complaincould suggest that

Plaintiffs allege that by failing to hire thebased on their psychological test results, the Port
Authority so damaged their reputation in themcounity as to preclude them from further
employment. This claim is also withamerit. The Third Circuit has held that:

An employment action implicates a fourteenth amendment liberty

interest only if it (1) is based on‘@harge against [the individual] that

might seriously damage his standing and associations in the

community’ . . . or (2) ‘impose[s] ohim a stigma of other disability

that fore.clloses his freedom tokéaadvantage of other employment

opportunities.’
Robb v. City of Phila.733 F.2d 286, 294 (3rd Cir. 1984) (quotiRgth 408 U.S. at 573). In
addition, “a plaintiff mustplead that the allegedly stigmaitig information was ‘published’ or
otherwise disseminated by his government employer to the pulitabal v. Reagar841 F.2d
1216, 1223 (3rd Cir. 1988) (citinBishop v. Wood426 U.S. 341, 348 (1976)). IlBishop v.
Wood the Supreme Court held that when tleasons for a police officer's discharge were

communicated privately to the officer and wh&he . . . communication was not made public, it

cannot properly form the basis for a claim thdttjpmer’s interest in ts ‘good name, reputation,

11



honor, or integrity’ was thereby impaired.Bishop 426 U.S. at 348 (citingyVisconsin V.
Constantineap400 U.S. 433, 437 (1971) (internal citations omittéd)).

In this case, Plaintiffs allege that “Def#ants . . . disseminat[ed] the results of the
psychological and medical examinations to cdhéncluding unlicensed, untrained employees,
agents and/or administrators of the Defendé&mtsio legitimate or mper purpose.” (Compl. |
61.) Despite these allegations, Plaintiffs haveatieged any fact to suggest that their rejection
stigmatized them in any way. Nor have thelege#d that the reasons for their rejection were
disseminated to the public at-largén fact, Plaintiffs acknowlige that even they were never
informed of the reasons they were not hired uhtly specifically requested that information.
(Comp. 1 27.) See Chabal841 F.2d at 1223 (noting that plaintiff was never informed of the
reasons for his discharge as a United States Myrshdence, Plaintiffshave failed to state a
claim for a violation of a constitutnally-protected liberty interest.

C. Procedural Due Process

Although Plaintiffs’ second cause of action l&eled “Violation of Substantive Due
Process Rights under the 14th Amendment,” the adltetgmsuggest that they also seek recovery
for a procedural due process violation. For examible Complaint alleges that Plaintiffs “were
not afforded an appeal or hearing (Compl. Jat&] that the “internal appeals process is biased
and inadequate’ld. T 77). In order to state a clainr fdeprivation of proedural due process
rights, a plaintiff must prove Hat (1) he was deprived of andividual interest that is
encompassed within the Fourteenth Amendmentggeption of ‘life, libety, or property,” and
(2) the procedures available to hind diot provide due process of lawHill, 455 F.3d at 233-

34. Because Plaintiffs cannot edisiio that that their interest iobtaining employment as Port

2|t is important to note th&obh Chabal andBishopall involved a public employee who was terminated from a
position he or she already held. Here, the liberty intésesten more attenuated because Plaintiffs only had
conditional offers of employment.

12



Authority Police Officers is a protected life, libgror property interest,ng claim for procedural
due process must fail.
D. Privacy Interest and First Amendment Violations

The fact that Plaintiffs do not have a consittnally-protected property or liberty interest
in a position as Port Authority Police Officedses not end our inquiryThe Complaint also
alleges that the Port Authority’s administoati of the MMPI requiredPlaintiffs to answer
guestions which infringed on their right to @oy. The Supreme Court has recognized that the
constitutional right to privacy serves to prdtéwo types of interests: “One is the individual
interest in avoiding disasure of personal matters, and anoildhe interest in independence in
making certain kinds of important decisionsFraternal Order of Police, Lodge No. 5 v. City of
Phila., 812 F.2d 105, 109 (3d Cir. 1987) (quotWnalen v. Roe429 U.S. 589, 599-600 (1977).
The latter interest encompasses “‘matters edattd marriage, procreation, contraception, family
relationships, and childearing and education.”ld. (citing Paul v. Davis 424 U.S. 693, 713
(1976)). “In determining whether informatiois entitled to privacy protection, [the Third
Circuit] ha[s] looked at whether it is withimn individual’'s reasoide expectations of
confidentiality. The more intimate or persbrtae information, the more justified is the
expectation that it will not bsubject to public scrutiny.Fraternal Order of Police812 F.2d at
112-113;C.N. v. Ridgewood Bd. of Edud30 F.3d 159, 179 (3d Ci2005). In applying this
standard, the Third Circuit has recognized a wamétinformation which is protected by a right
to privacy, including “a private employee’medical information when sought by the
government; medical, financial and behavioral infation relevant to a police investigator's

ability to work in dangerous and stressful attans; a public employeg’medical prescription

13



record; a minor student's pregnancy statuguaeorientation, and ammate’s HIV-positive
status.” C.N, 430 F.3d at 179 (internal citations omitted).

In Fraternal Order of Police the Third Circuit analyzed the constitutionality of a
guestionnaire used in selectiagplicants to the special investigations unit of the Philadelphia
Police Department. The questionnaire includeen-ended questions regarding an applicant’s
medical history, financial fermation, and behaviors including gambling and alcohol
consumption. 430 F.3d 159 at 112-116. In thakc#he Court reiteradethat “there is no
absolute protection against disclosure. Disclosuag be required if thgovernment interest in
disclosure outweighs the individual's pasy interest.” 430 F.3d 159 at 110 (citifigade Waste
Management Ass’'n, Inc. v. Hugheg80 F.2d 221, 234 (3d Cir.1985))Instead, a flexible
balancing test applies.

“The factors which should be considdrin deciding whether an intrusion

into an individual's privacy is justified are the type of record requested, the
information it does or might contain, the potential for harm in any
subsequent nonconsensual disclosure, itury from disclosure to the
relationship in which the record was generated, the adequacy of
safeguards to prevent unauthorizedctbsure, the degree of need for
access, and whether there is an express statutory mandate, articulated

public policy, or other recognizable public interest militating toward
access.”

Id. (quotingUnited States v. Westinghouse Electric Co838 F.2d 570, 577 (3d Cir.1980)).

Unfortunately, neither Defendantsr Plaintiffs’ brief attemptso analyze these factors or
even acknowledges them. Inste®laintiffs rely primarily orMcKenna v. Fargp451 F. Supp.
1355 (D.N.J 1978) to support their argument thetir claims should withstand Defendants’
Motion. InMcKenna applicants for the position of fifighter in JerseCity brought a § 1983
claim challenging the constitutionality of th€ity’s requirement that applicants undergo
psychological testing (namely the MMPI examina)i to determine their suitability for the

position. The Court held that the fact that fisgchological tests dealtitlv religious, political,

14



and social beliefs and with sexual preferences and familial relationships did not render the testing
unconstitutional under either tk®urteenth or the First Amdment. The Court stated:

There is sufficient support to conclude that the psychological evaluation

and hiring procedure taken as a wholassful and effective in identifying

applicants whose emotional make-umpkes them high risk candidates for

the job of fire fighting. Because firighting, like police work, involves

life-endangering situations, the Statgerest is of the highest order.

Plaintiffs lose sight of the fact thatfireman who loses emotional control

endangers his own life as well dsose of other firemen. While a

psychological evaluation intrudes on applicant's privacy, it may save

him from the risk of losing his life. The life of a community, as well,

depends, at the most basic level,tbose whose job it is to protect the

community from physical forces, like fire, that have escaped from the

control that makes them productive
McKenna 451 F. Supp. at 1381 (internal citasoomitted). The Court’s analysis McKennais
compelling and may ultimately prevail, especially considering that the MMPI has been
recognized as “the most accepted psychologicalwesth is largely objetive requiring little
subjective interpretation.”Bertaut v. U.S.852 F. Supp. 523, 527 (E.D. La. 1994). However,
McKennawas decided before the ifth Circuit’'s decisions ilWestinghousandFraternal Order
of Police. Because the Port Authority has not addesl the balancing factors this Court must
employ to determine whether the MMPIl—as admarist by the Port Authority—might infringe
on Plaintiffs’ privacy rights, the Motion to Biniss must be denied as to Count Four.

Similarly, the Port Authority has not addressegether Plaintiffs’ allegations that certain

guestions on the MMPI might viale Plaintiffs’ First Amendment rights. Instead, the Port
Authority concentrates its arguments on the faat Plaintiffs “do not have a constitutionally

protected right to employment with the Portterity.” (Defs.” ReplyBr. 4.) However, “a
distinction exists between the entittlement to adbié that gives rise to a property interest
protected under the fourteenth amendment doegss clause and a bénh¢hat is protected

under the first amendmentRobh 733 F.2d at 296 (citinBerry v. Sindermanm08 U.S. at 597

15



(1972)). Because this issue was not addressedvitition to Dismiss is denied with respect to
Count Three of the Complaint.
E. Plaintiffs’s State Law Claims
The Port Authority argues that Plaintiffsagt-based claims fonvasion of Privacy and

for violations of the New Jersey State Consttu should be dismissed for failure to comply
with the statutory requirements boing suit against it. Prior tb950, the Port Authority, as a bi-
state agency of New Jersey and New York, “ermjogemplete sovereign immunity from suits of
any sort in the courts of those state€ampanello v. Port Auth. of N.Y. & N.390 F. Supp. 2d
694, 701 n.10 (D.N.J. 2008) (internal quotationsitmd). The Port Authority waived its
immunity by statutes in both states, subjeatddain conditions. In New Jersey, a suit may be
brought against the Port Authority:

[U]pon the condition that any suifction or proceeding prosecuted or

maintained under this act shall bemooenced within one year after the

cause of action therefor shall haaecrued, and upon the further condition

that in the case of any suit, actian proceeding forthe recovery or

payment of money, prosecuted or maimtd under this act, a notice of

claim shall have been served upon Bt Authority by or on behalf of

the plaintiff or plaintiffs at least sy days before such suit, action or

proceeding is commenced.
N.J. Stat. Ann. § 32:1-163. AseliNew Jersey Appellate Divisidras explained, g]s an act in
derogation of the common law, these requirementst be strictly enstrued as conditions
precedent to the bringing of suit. Unlike a statute of limitations, the requirements are
jurisdictional.” Matthews v. Port of N.Y. Autii63 N.J. Super. 83, 85, 394 A.2d 172 (Law Div.
1978),aff'd, 171 N.J. Super. 38 (App. Div.197Qtullen v. Port Auth. of N.Y. & N,J100 F.
Supp. 2d 249, 254-55gee also Brown v. Port Auth. Police Superior Officers As333 N.J.

Super. 122, 131-134 (App. Div. 1995) (“[Alny swgainst the Port Authority for money
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damages . . . is subject to the procedurarquuisites of N.J.S.A. 32:1-163, including the
requirement that a notice of claim be seraéeteast sixty days before suit is filed.”).

Plaintiffs do not dispute that they failed fite a Notice of Claim within 60 days of the
accrual of their state-based claims. Howevesy thrgue that the requirements of § 32:1-163 do
not apply because they seek @eatory and equitable relief. The Complaint makes clear that
Plaintiffs “have been irreparably harmed and suffefiedncial loss including lost wages,
emotional distress, loss of reputation, &gk of enjoyment dlife.” (Compl. | 69;see alsdf{

78, 86, 90, 97) (emphasis added). Accordinglgirfiffs are barred from seeking monetary
damages for their Fourth and Fifth causesaction because they have not complied with
N.J.S.A. § 32:1-163.

F. Plaintiffs’ Motion to Certify a Class

Plaintiffs have moved separately to certidy class “of all past, present, and future
applicants for employment withehlPAPD who were required or the future will be required to
undergo purported psychological tieg and questioning.” Federal Rule of Civil Procedure 23
directs that a decision to ceytifi class be made “at an eapgacticable time.” Fed.R.Civ.P.
23(c)(1)(a). Now is not that time. This is pewmlarly true because there remain issues of law
related to the Complaint that must be addréssel the Court anticipatedditional briefing will
be required. In adddn, Plaintiffs’ Motion isbased solely on the Cohamt and is not supported
by any documentation, affidavits, or other evidettcgauggest that the proposed class meets the
requirements of Rule 23(a)See Newton v. Merrill Lynch, Pierce, Fenner & Smith,,I269
F.3d 154, 166 (3d Cir.2001) (“[I]t may be necesdarythe Court to probe behind the pleadings
before coming to rest on the certification quastl). Therefore, Plaintiffs’ Motion is DENIED

as premature.
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V. Conclusion

For the foregoing reasons, Defendants’ Motimismiss is GRANTED as to allegations
for violations of Plaintiffs’ Lberty and/or Property InterestSENIED as to allegations for
violations of Plaintiffs’ priacy and First-Amendment rightand GRANTED as to monetary
damages sought under Counts Five and Six ofCihvaplaint. Plaintiffs’ Motion to Certify a

Class is DENIED.

SO ORDERED.

s/ Susan D. Wigenton
Susan D. Wigenton, U.S.D.J.

cc: Madeline Cox Arleo, U.S.M.J.
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