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This matter is before the court pursuant to a petition for a
writ of habeas corpus under 28 U S.C. 8§ 2254, filed by petitioner
Donyel | e Locust, on or about May 30, 2008. Petitioner also filed
a notion to have this habeas action stayed while he exhausts his
state court renedies, pursuant to 28 U . S.C. 8§ 2254(c). For the
reasons stated below, this Court will deny Petitioner’s notion

for a stay and abeyance.
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| . PROCEDURAL BACKGROUND

Petitioner, Donyelle Locust (“Locust”), was indicted by a
Monnout h County grand jury on August 23, 1999, on charges of
first degree nmurder, first degree robbery, possession of a weapon
for an unlawful purpose and third degree theft. Before trial in
the Superior Court of New Jersey, Law D vision, Mnnouth County,
Locust’s counsel brought a notion to suppress Locust’s
statenents. The Honorable Patricia Del Bueno Cleary, J.S. C
heard argunment and testinony on the notion on March 28, 29, 30
and April 11, 2000. The notion was denied. Thereafter, trial
was held on June 1, 6, 7, 8, 12, 13, 14, 15 and 16, 2000, before
Judge Ceary and a jury. On June 16, 2000, the jury found Locust
guilty of all charges in the indictnent.

On August 8, 2000, a sentencing hearing was conducted before
Judge G eary. Judge Ceary nerged counts three and four
(possession of a weapon and theft, respectively) into count three
(first degree robbery). Judge Cleary also granted the State’s
notion to sentence Locust under the No Early Rel ease Act (“NERA”)
and sentenced Locust to a prison termof 75 years with a 63 year
parol e bar on count one (first degree nmurder) and a consecutive
termof twenty years in prison wth a 17-year parole bar on the
robbery count. Accordingly, Locust was sentenced to an aggregate

termof 95 years in prison with an 85% parol e disqualifier.



On Septenber 20, 2000, Locust filed a direct appeal with the
Superior Court of New Jersey, Appellate Division. In his brief
by counsel, Locust alleged that the trial judge erred by
admtting an incul patory statenent, refusing to permt testinony
froma defense expert, and inposing an illegal and excessive
sentence. Locust also argued that his confession should have
been suppressed on the follow ng grounds: (1) that petitioner’s
request to see his nother was an invocation of his right to
silence, which should have been scrupul ously observed; (2) that
he had not acconpanied the officers to the police station
voluntarily and his arrest was w thout probable cause, making his
statenent unattenuated as a result of the illegal arrest; (3)
that his statenent was involuntary because his will was overborne
due to the fact that he was exhausted and hungry during an eight-
hour interrogation where the police officers lied to him On My
1, 2003, the conviction was affirned, but the sentence renmanded
because NERA did not apply to nmurders conmtted before June 2001.
The Suprenme Court of New Jersey denied certification on July 21,
2003. (Petition at 17 1-9). At the re-sentencing hearing, the
85% parol e disqualifier under NERA was deleted. |In addition,
the sentence on the robbery count was nade to run concurrent with
t he sentence on the nurder count.

Locust then filed a petition for post-conviction relief

(“PCR’') before the Superior Court of New Jersey, Mnnouth



County.! Locust asserted a claimof ineffective assistance of
counsel as follows: (1) trial counsel failed to object to the
jury conposition, in particular, to the fact that a forner

enpl oyee of the Prosecutor’s O fice was a nenber of the panel;
(2) trial counsel failed to raise that Locust’s confession was
coerced; (3) trial counsel failed to raise that unknown DNA was

found on his clothing; (4) trial counsel failed to raise the

! Here, Locust’s judgnment of conviction becane final 90
days after July 21, 2003, the date that the New Jersey Suprene
Court denied certification on Locust’s direct appeal, or on
Cct ober 21, 2003. See Swartz v. Meyers, 204 F.3d 417, 419 (3d
Cr. 2000) (A state-court crimnal judgnent becones “final” within
t he meani ng of 8 2244(d)(1) by the conclusion of direct review or
by the expiration of tinme for seeking such review, including the
90-day period for filing a petition for wit of certiorari in the
United States Supreme Court); Mrris v. Horn, 187 F.3d 333, 337
n.1 (3d Gr. 1999); U.S. Sup. &@. R 13. Locust had one year
after Cctober 21, 2003, or until October 21, 2004, to file his
federal habeas petition under 28 U S.C. § 2244(d)(1). However,
Locust also filed a state PCR petition. Assumng that he filed
the state PCR petition before Cctober 21, 2004, the |limtations
period would be tolled under 28 U S.C. § 2244(d)(2), until Apri
7, 2008, the date that the New Jersey Suprenme Court denied
certification on petitioner’s appeal fromdenial of his state PCR
petition. See Stokes v. District Attorney of the County of
Phi | adel phia, 247 F.3d 539, 542 (3d Cr.), cert. denied, 534 U S.
959 (2001). At that point, Locust has the remaining tinme of the
one-year limtation period running fromApril 7, 2008 to tinely
file his federal habeas petition.

The question as to how nuch tine is remai ning on Locust’s
one-year limtation period is not entirely clear fromthe
petition, nor fromthe limted record provided by the State in
response to Locust’s notion for a stay of his habeas proceedi ngs.
In short, there is no indication in the record provided to date
as to when Locust actually filed his state PCR petition.

However, it woul d appear that he may have filed his state PCR
petition pronptly, and thus, would have had a substantial period
of time remaining on his one-year limtations period when he
filed this habeas petition in May 2008.
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possibility of a setup by Detective Seitz, a former police
officer in the Gty of Long Branch where Locust’s nother had
filed a lawsuit against the Gty of Long Branch; and (5) trial
counsel failed to investigate two witnesses, Brian Pisano and
Bar bara Latham Locust also clained that the cunul ative effect

of these counsel errors warranted a newtrial. State v. Locust,

2007 W. 2274949, *3 (N.J. App. Div. May 30, 2007), certif.
deni ed, 195 N. J. 420 (2008).

The state PCR petition was deni ed on Novenber 18, 2005.
Locust appeal ed the decision to the Appellate Division. |In the
brief on appeal, in addition to the argunents raised in the PCR
petition, the follow ng argunents were rai sed concerning

i neffecti ve assi stance of counsel:

A Trial counsel failed to challenge and object to an all
white jury seated in a matter in which the appellant, a
Bl ack mal e, was charged with killing a white victim

knowi ng that appellant’s nother had successfully
litigated a racial harassnent cl ai magainst police
of ficer in Monnouth County.

B. Counsel was ineffective for his failure to raise during
the Mranda hearing that prior to the appellant’s
confession, the detectives kept himbarefoot on a cold
fl oor.

C. Counsel was ineffective for his failure to bring the
jury’s attention that there was DNA found on
appellant’s clothes that could not have originated from
himor M. Am son.

D. Counsel was ineffective for his failure to adequately
show possible notive on the part of the detectives to
frame appel |l ant because his nother, G oria Locust,
previously sued the Long Branch Police Departnent for
raci al discrimnation and was successful .



E. Trial counsel was ineffective for ignoring the
appel  ant when he told himthat the detectives |ied
about seeing blood on his clothes and to highlight that
it was not until 5:00 p.m that Detective Seitz
informed the detectives, who initially nmet with
appel l ant, that he noticed blood at 10:50 a. m

F. Trial counsel was ineffective for his failure to
investigate Brian Pisano tinely since he had al ready
made a plea deal with the State prior to speaking with
counsel’s investigator as well as Barbara Latham prior
to nmeeting with the Prosecutor.

G Trial counsel was ineffective for his failure to argue
that the State falsified information in his formal
typed statenents

H. Trial counsel was ineffective for his failure to file a
notion to suppress the appellant’s clothes and to
request a probabl e cause heari ng.

Counsel was ineffective for his failure to argue that
appellant with his di mnished capacity was tricked into
believing that he would be rel eased if he gave the
police his clothes.

J. Counsel was ineffective for his failure to inquire as
to why appellant’s investigation and wai ving of his
rights were not videotaped, if so, to disclose a tape.

K. Counsel was ineffective for his failure to produce
pi ctures of the appellant depicting his general
condition as appearing high.

L. Counsel was ineffective for his failure to pursue any
i ndependent areas of investigation in developing his
def ense strategy.

i. Psychiatric and Substance Abuse Experts
ii. Scientific Experts

(R3, Brief of Petitioner-Appellant, State v. Locust, No. A-1885-

05T1, at pp. 23-36, dated April 28, 2006).2 In a Certification

2 Locust also alleged that his PCR counsel was ineffective
for failing to raise the issues in clains Gand L. Because

6



signed and dated April 24, 2006, Locust affirns that he had read
counsel’s brief and that the allegations were true.
Specifically, he alleges in his Certification the sane points
raised in the brief on PCR appeal, as well as adding three nore
cl ai ns:
6. Knowi ng that | was a drug addict, they purposely
prol onged their investigation to force me to give a
fal se confession out of frustration and desperation.
10. One of the jurors and the forewoman, Ms. Reynol ds,
used to work in the prosecutor’s office.

13. M indictnment should have been dism ssed because it was
based on lies and twsted facts presented to the grand

jury.
(R3, Locust Certification at 1 4,5, 7-9, 11, 12, 14-19 and {1 6,
10, and 13). The State addressed all of these clains, albeit
briefly, inits response on PCR appeal. (R4).
The Appellate Division affirnmed the denial of the PCR
petition, on August 10, 2007, “substantially for the reasons
stated in Judge Del Bueno Ceary’ s thoughtful and conprehensive

oral opinion of Novenmber 18, 2005.” State v. Locust, 2007 W

2274949, *7 (N.J. Super. A D. Aug. 10, 2007). Locust then filed
a petition for certification with the New Jersey Suprene Court.
On or about April 8, 2008, the New Jersey Suprene Court denied

certification. (Petition at Y 10-11); State v. Locust, 195 N.J.

i neffective assistance of PCR counsel is not cognizable in a
8 2254 action, any such claimintended to be rai sed by Locust
here nust be dism ssed pursuant to 28 U S.C. 8§ 2254(1).
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420 (2008). Locust filed a notion for reconsideration, and on
May 30, 2008, the Suprene Court of New Jersey denied sane.

Thereafter, on or about May 27, 2008, Locust filed this
habeas petition under 28 U S.C. 8§ 2254. His petition sets forth
the foll ow ng grounds for habeas relief:

(I') The trial court erred in denying suppression of
petitioner’s incul patory statenents, both because the
police did not honor his request to invoke his right to
counsel and to remain silent, and because the
statenents were the “unattenuated” product of an
illegal arrest and involuntary under the totality of
ci rcunst ances.

A The trial court erred in its evident determ nation
of credibility.

B. The police failed to scrupul ously honor the
defendant’s invocation of his right to remain
silent.

C. The defendant was arrested w t hout probable cause,
and his incul patory statenent was the unattenuated
result of the illegal arrest.

D. The purported confession was the result of an

overbearing of the defendant’s will and
accordingly nust be suppressed.

(I'1) The trial court erred in refusing to allow petitioner
to add a wtness during trial, resulting in a denial of
his right to a fair trial and due process of |aw

(I11)Trial counsel was ineffective in that he failed to
properly investigate or adequately prepare for trial.

A Trial counsel failed to object to an all-white
jury.
B. Trial counsel was ineffective for failing to

obj ect about a juror who once worked for the
Prosecutor’s O fice.

C. Trial counsel was ineffective for not raising at
the Mranda hearing that the detectives kept the
petitioner barefooted on a cold floor prior to the
conf essi on.

D. Trial counsel was ineffective for ignoring the
petitioner when he was told by the petitioner that



the detectives are |ying about seeing blood on his
cl ot hes.

E. Trial counsel was ineffective for failing to argue
the possibility of a setup by Detective Seitz and
that the victinmis DNA could have been planted on
the petitioner’s clothes by the detectives because
of the lawsuit against the Long Branch police by
the petitioner’s nother.

F. Trial counsel was ineffective for failing to raise
that there was DNA on the petitioner’s clothes
whi ch coul d not have originated fromthe
petitioner or the victimaccording to the report
by the State’s own DNA expert.

G Trial counsel was ineffective for failing to
tinmely investigate Brian Pisano and Barbara
Lat ham

(I'V) The accumul ation of errors demand that defendant be
retried.

However, in a separate notion submtted with his petition,
Locust asks that this Court stay the habeas proceedi ngs so that
he can exhaust eight clains in state court, which were not raised
by petitioner’s trial and appellate counsel in his state court
proceedi ngs. These new clains further assert instances of
i neffective assistance of counsel as follows:

1. Trial counsel was ineffective for failing to file a

notion to suppress clothes which were the product of an
illegal search and seizure.

2. Trial counsel was ineffective for his failure to object
to petitioner’s clothes being admtted into evidence.

3. Trial counsel was ineffective for failing to put in for
a probabl e cause hearing.

4. Trial counsel was ineffective for failing to

investigate why the interrogation and the waiving of
his rights were not video-taped.

5. Trial counsel was ineffective when he failed to argue
that as a routine practice the police trick people into
signing pre-typed statenents with falsified words
included in the confession that falsely indicates that
the signatory read the statenent, which is what
happened in petitioner’s case.
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6. Trial counsel was ineffective for failing to put a
notion to have the indictnent dism ssed because it was
based on lies and twsted facts presented to the grand
jury.

7. Trial counsel was ineffective for his failure to hire
expert witnesses to counter the State’s expert
W tnesses where the State introduced their own
psychiatric and scientific expert.

8. Trial counsel was ineffective for failing to object to
the jury instructions the trial judge gave to the jury
where the trial judge told the jury they have to al
vote unani mously either guilty or not guilty and the
trial judge went on to tell the jury that they can't
vote 8 to 4 or 7 to 5. That was incorrect, because
jurors can vote 8 to 4 or 7 to 5 and remain in
di sagreenent with other jurors. But that’s not what
they are being told. |If jurors in general were only
given these limted instructions there would never be a
hung-jury because they are not given that option.

(Petition, Docket entry no. 1-5 at pg. 3).

On January 9, 2009, this Court issued an Order to Show Cause
directing Locust to show cause why his habeas petition should be
stayed. Locust replied to the Order to Show Cause and the Mason®
Notice and Order, on or about January 27, 20009.

In his January 27, 2009 response, Locust provided a
certification attesting that he had tried diligently to exhaust
all of his clains in state court. Principally, Locust states
that he had tried on nunerous occasions to bring his clainms to
the attention of his state PCR counsel, who did not submt them
in his first state PCR proceedi ng. Locust also states that he
submtted a pro se PCR petition, which was not heard at the oral

argunment on Locust’s state PCR petition. Locust clains that he

$ Mason v. Meyers, 208 F.3d 414 (3d Cr. 2000).
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asked to speak at the hearing, but the PCR judge did not allow
himto speak. After his PCR petition was deni ed, Locust appeal ed
but the Appellate Division did not address Locust’s pro se
argunents. (Docket entry no. 5, Certification of Donyelle Locust
at 71 1-12).

In his January 2009 response letter, Locust also
acknow edged the Mason Notice and Order, and asked that his
8§ 2254 habeas petition be dism ssed without prejudice so that he
coul d have his unexhausted clains reviewed first in state court.
At the tinme Locust sent his response letter, he had several
nmonths remaining on the limtations period for bringing this
federal habeas petition, pursuant to 28 U S.C. § 2244(d).
Presently, however, while this action has been pending in this
District Court for review, the statute of limtations has
expired. Thus, Locust would not now be able to have this
petition dism ssed wi thout prejudice, as requested, in order to
return to state court to exhaust his renmedies. H's only recourse
to preserve his exhausted federal habeas clains would be to have
thi s habeas action stayed pending review of his unexhausted
clains in state court. Accordingly, this Court nust consider
Locust’s notion for a stay and determ ne whether a stay of this
action is appropriate regarding his unexhausted cl ai ns.

On August 11, 2009, this Court directed that the State

respond to Locust’s notion for a stay and abeyance of his federal

11



habeas action. (Docket entry no. 7). On Septenber 28, 2009, the
State filed a response, together wwth a limted state court
record relevant to the issues asserted by petitioner in his
nmotion for a stay and abeyance. (Docket entry no. 16). The
State argues that the notion for a stay should be deni ed because
Locust has not denonstrated good cause and the unexhausted cl ai ns
are without nerit.

Locust filed a reply on Novenber 6, 2009. (Docket entry no.
17). On February 24, 2010, Locust also submtted docunents
concerning his allegation that the police detectives falsified
statenents, in particular, witness Brian Pisano’ s statenent.
(Docket entry no. 19).

1. FACTUAL BACKGROUND

The facts of this case were recounted bel ow and this Court,
affording the state court’s factual determ nations the
appropriate deference, see 28 U S.C. 8§ 2254(e) (1), wll sinply
reproduce the factual recitation as set forth in the unpublished
opi nion of the Superior Court of New Jersey, Appellate D vision,
decided on May 1, 2003, wth respect to petitioner’s direct
appeal from his judgnent of conviction and sentence:

The State charged that defendant robbed seventy-two year old

Joseph Amison, in Amison’s Asbury Park hone, after striking

hi m several tines in the head wth a hammer, shattering his

skull. Am son died about an hour after the attack.

Def endant was friends with Am son who pai d defendant for odd

j obs and oral sex, often | oaned defendant additional noney
and permtted defendant to stay at his hone.

12



| . The Confession

Shortly after Am son’s body was di scovered, the police
investigation |l ed to defendant as soneone who had been in

Am son’s house before the nurder. The State’s evidence
reveal ed that at 10:30 a.m, on the norning of the nurder,

i nvestigators | ocated defendant and his girlfriend Bernice
Tol bert outside Tol bert’s apartnent building. Wile

def endant was holding a bottle of beer, he did not appear to
the officers to be under the influence of either drugs or

al cohol .

After initially giving a false nane to the police, defendant
agreed to speak to the officers back at the station
regardi ng an unspecified investigation. Upon arrival at the
station, the officers placed defendant in a | arge

trai ni ng/ conference room and Detective Paul Seitz of the
Monmout h County Prosecutor’s O fice read defendant his
rights, obtained a witten waiver from defendant, and then
around 11: 00 a. m began questioni ng defendant regarding his
rel ati onship with Am son

He i nformed defendant that sonmeone had seriously injured

Am son and noticed that defendant did not exhibit any
enotion nor ask about Am son’s condition. Seitz and another
of ficer also noticed that defendant’s pants and sneakers
wer e bl oodstai ned. Defendant revealed that he was a thirty-
two year ol d unenpl oyed drug addict with a tenth grade
education. During questioning over the next four hours,

def endant was gi ven several breaks, as well as food and

dri nk.

Def endant insisted that he had | ast seen Am son the night
bef ore when he stopped by to borrow noney for nore drugs.

He clainmed to have snoked sone crack and drank sone beer
before leaving with two fifty dollar bills that had been
given to himby Am son. Defendant further contended that,
after buying nore crack and beer, he went to Tol bert’s
apartnment, where he renained for the rest of the night,
except for brief periods when he went out to buy nore drugs.
Despite defendant’s revelation that he was a drug addict and
had snoked crack cocai ne and consuned al cohol the day
before, Seitz believed defendant was sober and alert during
the interrogation. Defendant’s account was ultimtely
menorialized in a formal statenent taken between 3:00 p. m
and 4:00 p.m Before taking this statenent, Seitz once
agai n advi sed defendant of his rights.

13



Wi | e def endant was being interviewed, and unknown to

def endant, Tol bert also gave a formal statenent which
conflicted significantly with defendant’s account. She
expl ai ned that she drove defendant to Am son’s house, just
before m dnight, in the hopes that Am son woul d again | oan
hi m noney so they could buy nore drugs. Tol bert got
inpatient waiting for defendant and returned hone. She

call ed Ami son’s house five tinmes between 12:37 a.m and 2:58
a.m and each tinme defendant answered, telling her he would
be back in a short while. However, defendant did not return
to her apartnment until sometinme after 6:30 a.m, about four
hours before the police arrived at her apartnment to speak

wi th def endant.

At about 5:10 p.m, during the interrogation, Seitz resuned
guestioni ng def endant and asked about the inconsistencies
bet ween defendant’s story and his girlfriend s, but

def endant continued to maintain his innocence. Sonetine
during this period, defendant asked to use the phone. Seitz
asked whet her defendant wanted to call an attorney.
According to Seitz, defendant replied that only guilty
peopl e need attorneys and he sinply wanted to speak with his
not her. Defendant was told he could call his nother when
they were through with the interview and def endant was asked
if he wanted to continue. Defendant agreed to proceed with
the interview Wile the interrogation continued,
defendant’s nother attenpted to contact himat the station.
The police advised defendant’s nother that she woul d be able
to speak with her son later.

Several hours later, a detective asked defendant if he woul d
turn over his clothing for testing. Wile the police

cl ai mred that defendant sinply gave up his clothing upon
their request, according to defendant, he asked whether he
could leave in return for relinquishing his clothing and was
told “yes.” In any event, defendant conplied with the

cl ot hing request and was given sonme of his own clothing to
put on. The detective could not recall whether defendant
was given shoes to wear, and defendant clains he was |eft
barefoot. Defendant was not rel eased at that tinme and
guestioni ng conti nued.

A short time later, Captain Philip George of the Monnouth
County Prosecutor’'s Ofice entered the roomcarrying a
cotton swab which he had di pped into orange soda. George
announced that he had done a presunptive test which

i ndi cated that there was bl ood on defendant’s cl othes and
shoes. He said that he was confident the bl ood would be
identified as Am son’s.

14



At roughly 7:20 p.m, the detective who had collected
defendant’s clothing relieved Seitz and began to question
def endant by stating that there was no doubt in his mnd

t hat defendant had killed Am son, but he just wanted to know
why, especially because Am son had been friendly with
defendant. After the detective stated that Am son should
not have died the way he had, defendant, who was noticeably
nore enotional, started crying and then confessed saying
didit.”

Thereafter, defendant ate sone di nner and was readvi sed of
his rights after being formally arrested. He gave a second
formal statenment to the police between 8:35 p.m and 10: 00
p.m In this statenent, defendant admtted that after

Tol bert left himat Am son’s house, he asked Am son for nore
nmoney. Am son refused and def endant deci ded that he would
stay at the house so he could kill Am son in his sleep and
take his noney. Defendant then described how he killed

Am son and stole sonme jewelry.

At the Mranda proceedi ng, defendant denied conmtting the
nmur der and contended that his confession was untrue and was
not obtained in the manner recited by the State w tnesses.

| nstead, he asserted that he was tired and under the

i nfluence of drugs and al cohol when he was threatened,
coerced, tricked and prevented fromcalling an attorney. He
confessed only because he was a drug addi ct who needed to
get out of the police station, so he told the police what
they wanted to hear. Defendant contended that the police
nmust have |ied because his nother, who was a fornmer police
di spatcher for the Long Branch Police Departnent, had

previ ously sued Long Branch and several of its police
officers. The judge rejected defendant’s contentions and
al l oned the confession to be considered by the jury.

(R2, May 1, 2003 Appellate Division Opinion, at pp. 2-7).
I11. ANALYSI S

A. Pro Se Pl eading

Locust brings his habeas petition as a pro se litigant. A
pro se pleading is held to | ess stringent standards than nore

formal pleadings drafted by | awers. Estelle v. Ganble, 429 U S

97, 106 (1976); Haines v. Kerner, 404 U.S. 519, 520 (1972). A
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pro se habeas petition and any supporting subm ssions mnust be
construed liberally and wwth a nmeasure of tolerance. See Royce

v. Hahn, 151 F. 3d 116, 118 (3d G r. 1998); Lewis v. Attorney

CGeneral, 878 F.2d 714, 721-22 (3d Cir. 1989); United States v.

Brierley, 414 F.2d 552, 555 (3d Cr. 1969), cert. denied, 399

U S. 912 (1970).

B. Exhausti on Anal ysi s

A state prisoner applying for a wit of habeas corpus in
federal court must first “exhaust[] the renedies available in the
courts of the State,” unless “there is an absence of avail able
State corrective process[] or ... circunstances exi st that render
such process ineffective ... ."% 28 U.S.C. 8§ 2254(b)(1). See

al so Rose v. Lundy, 455 U. S. 509, 515 (1982); Lanbert v.

Bl ackwel I, 134 F.3d 506, 513 (3d Cir. 1997), cert. denied, 532

U S 919 (2001) (finding that *“Suprene Court precedent and the
AEDPA mandate that prior to determning the nerits of [a]
petition, [a court] nust consider whether [petitioner] is
required to present [his or her] unexhausted clains to the

[state’s] courts”).®

4 Exhaustion of state remedi es has been required for nore
than a century, since the Suprenme Court’s decision in Ex parte
Royal |, 117 U. S. 241 (1886). The exhaustion doctrine was first
codified at 28 U.S.C. 8§ 2254 in 1948, see Rose v. Lundy, 455 U S
509, 516-18 (1982), and was the subject of significant revisions
in the Antiterrorismand Effective Death Penalty Act (“AEDPA’),
Pub. L. 104-132, 110 Stat. 1217 (April 24, 1996).

> Although a petition for a wit of habeas corpus may not
be granted if the Petitioner has failed to exhaust his remnedies
in state court, a petition may be denied on the nerits
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The exhaustion requirenent is intended to allow state courts
the first opportunity to pass upon federal constitutional clains,
in furtherance of the policies of comty and federalism

G anberry v. Geer, 481 U. S. 129 (1987); Rose, 455 U. S. at 516-

18. Exhaustion also has the practical effect of permtting
devel opnent of a conplete factual record in state court, to aid
the federal courts in their review Rose, 455 U S. at 519.

A petitioner exhausts state renedies by presenting his
federal constitutional clainms to each I evel of the state courts
enpowered to hear those clains, either on direct appeal or in

col l ateral post-conviction proceedings. See, e.g., OSullivan v.

Boerckel, 526 U.S. 838 (1999) (“requiring state prisoners [in
order to fully exhaust their clains] to file petitions for
di scretionary review when that reviewis part of the ordinary

appel l ate review procedure in the State”); Lanbert v. Blackwell,

134 F.3d at 513 (collateral attack in state court is not required
if the petitioner’s claimhas been considered on direct appeal);
28 U.S.C. §8 2254(c) (“An applicant shall not be deened to have
exhausted the renmedi es available in the courts of the State,

wi thin the neaning of this section, if he has the right under the
|aw of the State to raise, by any avail able procedure, the

guestion presented.”) Once a petitioner’s federal clains have

notw thstanding the petitioner’s failure to exhaust his state
court renedies. See 28 U.S.C. 8§ 2254(b)(2); Lanbert v.

Bl ackwel I, 387 F.3d 210, 260 n. 42 (3d Cr. 2004); Lewi s V.

Pi nchak, 348 F.3d 355, 357 (3d Cr. 2003).
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been fairly presented to the state’s highest court, the

exhaustion requirement is satisfied. Picard v. Connor, 404 U S

270, 275 (1971): Castille v. Peoples, 489 U.S. 346, 350 (1989).

The petitioner generally bears the burden to prove all facts

est abl i shing exhaustion. Toulson v. Beyer, 987 F.2d 984, 987 (3d

Cr. 1993). This neans that the clains heard by the state courts
must be the “substantial equivalent” of the clains asserted in
the federal habeas petition. Picard, 404 U S. at 275. Reliance
on the same constitutional provision is not sufficient; the |egal
theory and factual predicate nust also be the sane. 1d. at 277.

Where any avail abl e procedure remains for the applicant to
rai se the question presented in the courts of the state, the
appl i cant has not exhausted the available renedies. 28 U S.C 8§
2254(c).

Mor eover, the exhaustion doctrine is a “total” exhaustion
rule. That is, “a district court nust dism ss habeas petitions
cont ai ni ng bot h unexhausted and exhausted clains [(‘m xed’

petitions)].” Lundy, 455 U S. at 522. At the tine Rose v. Lundy

was decided, there was no statute of limtations on the filing of
federal habeas petitions. The enactnment in 1996 of a one-year
limtations period for § 2254 habeas petitions,® however, “‘has
altered the context in which the choice of nechanisns for

handling m xed petitions is to be made.”” Crews v. Horn, 360

F.3d 146, 151 (3d Gr. 2004) (quoting Zarvela v. Artuz, 254 F.3d

5 See 28 U.S.C. § 2244(d).
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374, 379 (2d Cir.), cert. denied, 534 U S. 1015 (2001)). Because

of the one-year limtations period, dismssal of a tinely-filed
m xed petition may forever bar a petitioner fromreturning to
federal court. “Staying a habeas petition pendi ng exhaustion of
state renedies is a perm ssible and effective way to avoid
barring fromfederal court a petitioner who tinely files a m xed
petition.” Crews, 360 F.3d at 151. Indeed, the Court of Appeals
for the Third Circuit has held that “when an outright dism ssal
could jeopardize the tineliness of a collateral attack, a stay is
the only appropriate course of action.” Crews, 360 F.3d at 154.

The Supreme Court has sonmewhat |imted the stay-and-abeyance
rul e announced in Crews.

[ Sjtay and abeyance should be available only in limted
circunstances. ... [S]tay and abeyance is only
appropriate when the district court determ nes there
was good cause for the petitioner’s failure to exhaust
his clains first in state court. Mreover, even if a
petitioner had good cause for that failure, the
district court would abuse its discretion if it were to
grant hima stay when his unexhausted clains are
plainly nmeritless.

On the other hand, it |ikely would be an abuse of
di scretion for a district court to deny a stay and to
dismss a mxed petition if the petitioner had good
cause for his failure to exhaust, his unexhausted
clains are potentially neritorious, and there is no
indication that the petitioner engaged in intentionally

dilatory litigation tactics. In such circunstances,
the district court should stay, rather than dism ss,
the m xed petition. ... For the same reason, if a

petitioner presents a district court with a m xed
petition and the court determ nes that stay and
abeyance i s inappropriate, the court should allow the
petitioner to delete the unexhausted clains and to
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proceed wth the exhausted clains if dism ssal of the
entire petition would unreasonably inpair the
petitioner’s right to obtain federal relief.

Rhi nes v. Wber, 544 U. S. 269, 277-78 (2005) (citations omtted).

Even where stay and abeyance is appropriate, the district
court’s discretion in structuring the stay is limted by the
tinmeliness concerns reflected in the one-year statute of
limtations. “Thus, district courts should place reasonable tine
l[imts on a petitioner’s trip to state court and back.” 1d. at

278. See also Crews, 360 F.3d at 154 (“If a habeas petition is

stayed, the petitioner should be given a reasonable interval,
normal Iy 30 days, to file his application for state post-
conviction relief, and another reasonable interval after the
denial of that relief to return to federal court. If a
petitioner fails to neet either tine-limt, the stay should be

vacated nunc pro tunc.”) (citations omtted).

Few courts have provided gui dance as to what constitutes
“good cause” for failing to exhaust a claimin state court within

the neaning of Rhines. |In Pace v. D Guglielno, 544 U. S. 408

(2005), the Suprenme Court stated: “A petitioner’s reasonable
confusi on about whether a state filing would be tinely wll
ordinarily constitute ‘good cause’ for himto file in federal
court.” 544 U.S. at 416. The United States Court of Appeals for
the Third Crcuit has enphasi zed the need to be m ndful of
Justice Stevens’s concurrence in Rhines, which cautions that

“*good cause’ for failing to exhaust state renedies nore pronptly
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is not intended to inpose the sort of strict and inflexible
requi renent that would ‘trap the unwary pro se prisoner,’” but

has not otherw se defined the standard to be applied. Ellison v.

Rogers, 2007 WL 1299120, *3 (3d Cr. My 4, 2007)(quoting Rhines,
544 U.S. at 279 (Stevens, J., concurring)). Sone |ower federal
courts have adopted the standard for “cause” applicable to
procedural defaults, which requires that sone “objective factor
external to the defense” nade it inpossible to bring the claim

earlier in state court proceedings, as required by Col eman v.

Thonpson, 501 U.S. 722, 754 (1991)(quoting Murray v. Carrier, 477

US 478, 488 (1986)). See, e.qg., Tullis v. Kontah, 2007 WL

915197 (S.D. Onio)(collecting cases). |In Jackson v. Roe, the

Court of Appeals for the Ninth Crcuit rejected the contention
that Rhines requires a showi ng of “extraordinary circunstances,”
but did not otherw se provide guidance. At the opposite extrene,
one court sinply requires “a prima facie case that a justifiable,
legitimate reason exists which warrants the delay of federal

proceedi ngs whil e exhaustion occurs.” See Brisco v. Scribner,

2005 W 3500499 (E.D. Cal. Dec. 21, 2005)(Report and
Reconmendati on) Report and Recommrendati on adopted, 2006 W. 568224
(E.D. Cal. March 3, 2006).

Here, Locust admts that he has not fully exhausted all of
his clainms before filing this federal habeas petition, but argues
that he was trying to be diligent in bringing these unexhausted

clains in state court. Principally, Locust states that he
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subm tted these unexhausted issues in a pro se nenorandum duri ng
his state PCR proceedings. He also states that he asked to
testify at his state PCR hearing to advance these issues that his
counsel did not argue on his behalf. Al of the unexhausted
clainms involve allegations of ineffective assistance of trial
counsel

The State, however, disputes petitioner’s contentions.
First, the State submts that only two of the eight alleged
unexhausted cl ains were not presented on state court review Six
of the eight clains were indeed raised in Locust’s appeal of the
PCR proceedings. The Appellate Division plainly stated that it
had reviewed Locust’s clains and denied them w t hout discussion

as they were conpletely without nerit. (R5, State v. Locust,

2007 WL 2274949, *7 (N.J. App. Div. May 30, 2007)).

For instance, Clains 1 and 2, which relate to the seizure of
Locust’s clothes, were raised by counsel in the PCR proceeding.
Specifically, the clains alleging ineffective assistance of
counsel dealt with issues about Locust’s clothing, nanely,
whet her the detectives were |ying about seeing blood on his
clothes, that there was the possibility that the DNA was pl ant ed
by the detectives on the clothes, and that the DNA evi dence on
the cl othes could not have originated frompetitioner or the
victim Mreover, in f 15 of Locust’s certification on appeal
fromthe PCR denial, Locust expressly raises the argunent that

“[c]ounsel failed to suppress [Locust’s] clothes at the
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suppression hearing.” (R3, Petitioner’s brief on appeal of
deni al of PCR, Locust Certification dated April 24, 2006, at pp.
Da37-Da39 at 1 15).

Simlarly, petitioner’s purportedly unexhausted Cl ains 4, 5,
6 and 7 were raised in his certification on appeal from denial of
his state PCR petition, in Y 16, 14, 13, and 18, respectively.
(R3, Locust Certification, supra, at 113, 14, 16 and 18).

Thus, according to the State, that |eaves only two
unexhausted clains, Clains 3 and 8. These clains contend that
Locust’s counsel was ineffective for not asking for a probable
cause hearing, and that counsel was ineffective for failing to
object to a jury charge concerni ng unani nous verdicts in crimnal
trials. The State argues that Locust has not shown good cause
for failing to raise these clains during the PCR proceedi ngs.
First, Locust does not contend, and indeed cannot show, that the
facts supporting these clainms were not known to himat the tine
of his PCR proceedings. He sinply states that the | egal clains
were not known to himat that tine.

Second, Locust added nultiple clains in his appeal once he
“di scovered” them through both his counsel’s brief on appeal and
petitioner’s own certification of 19 clainms. These nmultiple
clains included 6 of the 8 purported unexhausted clai nms, except
for ains 3 and 8. Locust cannot explain how he could m ss
these two clainms when he has rai sed an extensive nunber of clains

during his PCR proceedi ngs and the appeal fromthe PCR denial.

23



| ndeed, the jury instructions were known at the tinme of trial.

Li kewi se, the issue of a probable cause hearing does not involve
facts unknown to petitioner at the tinme of trial or during his
di rect appeal or PCR proceedi ngs.

The State al so argues that petitioner’s diligence should be
questi oned because he has not sought to bring these clains in
state court on a second PCR petition after he filed his notion
for a stay and abeyance of this petition. At this point, Locust
is beyond the five-year tinme bar for bringing these clains in

state court. See NJ.Ct.R 3:22-12. Therefore, his clains would

not |likely be addressed on the nerits if he should nowfile a
second PCR petition in state court.

Finally, the State contends that the unexhausted clains are
wi thout merit, and his petition should not be stayed accordingly.

On Novenber 6, 2009, in response to the State’s argunents,
this Court received Locust’s Reply Certification. (See
Petitioner’'s Reply Certification, dated Cctober 17, 2009, at
Docket entry no. 17). Locust replies that although six of the
eight clains were submtted on his PCR appeal, they weren't
exhaust ed because the Appellate D vision did not expressly recite
themin its opinion of May 30, 2007. He also asserts that the
State is trying to “lure” himinto a trap so that he won’t be
able to raise these clainms in his federal habeas petition. Next,
Locust admts that he did not discover these issues until an

i nmat e paral egal brought themto his attention. He further
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contends that only one claimwas not raised in his PCR appeal.
Specifically, he now admts that the claimthat counsel was
ineffective for not asking for a probable cause hearing was
included in his brief on the PCR appeal. Locust al so contends
that the trial record does not include any notions or objections
at trial by his trial counsel wth respect to the eight clains he
now wi shes to add. (1d.).

On February 24, 2010, this Court also received a letter from
petitioner concerning the transcript of witness Brian Pisano,
whi ch he all eges prove his claimthat the detectives falsified
statenents. (See Docket entry no. 19). In particular, Locust
all eges that the Pisano’s statenment contains a |lie concerning
Pisano’'s ability to read his statenment. Locust attaches both the
statenent and an excerpt of the cross-examnation, to show that
Pi sano could not read his statenment even though he signed the
certification stating that he read the statement. (l1d.). This
Court notes fromthese docunents provided by Locust, however,
that on cross-exam nation at trial, Pisano admtted he could not
read but that the statenment was read to him The statenent
itself also confirnms that Pisano had a limted ability to read
and wite.

Havi ng t horoughly revi ewed the subm ssions by the parties,
this Court finds that petitioner has not denonstrated good cause
for failing to raise these purported unexhausted clainms in state

court. The Court accepts the State’'s argunents in total, and
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rejects Locust’s reply certification for the foll ow ng reasons.
First, it is plain fromreviewi ng the record provided that
petitioner admttedly raised seven of the eight “unexhausted”’
claims in his PCR appeal. These issues were raised in counsel’s
brief on the PCR appeal, as well as petitioner’s Certification in
support of his PCR appeal. Sinply because the Appellate Division
declined to expressly discuss each claimspecifically, it does
not render the clains put forth on appeal by petitioner as
unexhausted. In this instance, the Appellate D vision stated
that it had considered each of the issues set forth in counsel’s
brief, as well as the argunents of counsel and was “satisfied
none of themis of sufficient nmerit to warrant discussion in a
witten opinion,” inreliance on NJ.G.R 2:11-3(e)(2). (R5,

State v. Locust, 2007 WL 2274949, *7 (N. J. App.D v., My 30,

2007)). It is plain fromthis Court’s review of the PCR appeal
brief that nost of the alleged unexhausted clains were raised on
PCR appeal, and are thus exhaust ed.

Moreover, all of these clains relate to trial counsel’s
performance during the trial, and thus, should have been known to
petitioner when he first brought his state PCR petition, which
was grounded on clains of ineffective assistance of counsel. The
“new clains set forth in the habeas petition are based on the
sanme facts that gave rise to the original clains of ineffective
assi stance of counsel, with the possible exception of Cains 3

and 8, which involve clains that counsel should have asked for a
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probabl e cause hearing, and that counsel failed to object to a
jury charge on unani nous verdicts. However, the absence of a
nmotion for a probable cause hearing and a challenge to a jury
charge woul d have been di scoverable fromthe trial court record
upon revi ew of sanme, which petitioner had to have done in
bringing the earlier clains relating to ineffective assistance of
counsel

Locust’s argunents that none of these chall enges, notions,
or objections could be found in the trial record are specious.
The nere absence of counsel’s objections or notions during trial
proceedi ngs does not nean that Locust’s new clains were not then
di scoverabl e. |Indeed, when reviewing a trial record for
i nstances of ineffective assistance of counsel, counsel’s
om ssions are equally evident of alleged deficient representation
as are actual acts of deficient performance. Accordingly, this
Court rejects petitioner’s argunent for |lack of nerit.

Li kew se, Locust’s contention that the Pisano statenent
shows that statenents taken by the Prosecutor’s office were
falsified, calling the veracity of petitioner’s statenent into
question, is fallacious. Pisano admtted on cross-exam nation he
could not read, but his statenent was read to him Thus, where
the statenent clearly states that the affiant could read and
wite only a little, his affirmance that the statenment was true
as witten is not false. Petitioner’s argunent does little to

bol ster Claim5 of his alleged unexhausted cl ai ns.
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Next, this Court also finds that petitioner’s exhortations
of diligence are belied by his failure to file a second state PCR
petition with respect to the purported unexhausted clains. Mre
than a year has passed since Locust filed his habeas petition,
whi ch noted the unexhausted clains, and no effort to file a
second PCR petition has been communicated to this Court.

Further, it is likely that the state court would reject a second
PCR petition asserting these clains under NN.J. &G .R 3:22-12 (the
five-year time bar).

Finally, this Court finds that the two unexhausted cl ai ns
are neritless, and thus should be dism ssed rather than stayed.’
As to Caim3, which alleges that trial counsel was ineffective
for failing to ask for a probable cause hearing, this Court finds
no nerit. The Suprene Court expressly held that even if a
def endant was detai ned wi t hout probable cause, such initial error
woul d not affect the conviction or ultimte outcone of the case.

Gerstein v. Pugh, 420 U.S. 103, 119 (1975). In Cerstein, the

Court said: “[A] judicial hearing is not prerequisite to
prosecution by information. [] [A]lthough a suspect who is
presently detained may chall enge the probabl e cause for that
confinenent, a conviction will not be vacated on the ground that
t he def endant was detained pending trial without a determ nation

of probable cause.” 1d. Consequently, in an ineffective

" Unexhausted clains nmay be denied on the nerits,
notw thstanding the petitioner’s failure to exhaust his state
court renedies. See 28 U.S.C. 8§ 2254(b)(2).

28



assi stance of counsel claim under Strickland v. Washi ngton, 466

U S 668, 687 (1984), where a defendant nmust show both deficient
performance and prejudi ce, Locust cannot denonstrate prejudice
irrespective of whether his claimis true or not.

Claim8 deals with a jury charge as to unani nous verdicts.
In particular, Locust clains that trail counsel failed to
chal l enge a jury charge concerni ng unani nous verdi cts.
Cenerally, a jury instruction that is inconsistent wwth state | aw
does not nerit federal habeas relief. Were a federal habeas
petitioner challenges jury instructions given in a state cri m nal
pr oceedi ng,

[t]he only question for us is “whether the ailing
instruction by itself so infected the entire trial that
the resulting conviction violates due process.” It is
wel | established that the instruction “nmay not be
judged in artificial isolation,” but nust be considered
in the context of the instructions as a whole and the
trial record. In addition, in review ng an anbi guous
instruction ..., we inquire “whether there is a
reasonabl e |ikelihood that the jury has applied the
chal l enged instruction in a way” that violates the
Constitution. And we also bear in mnd our previous
adnonition that we “have defined the category of
infractions that violate ‘fundanental fairness’ very
narrow y.” “Beyond the specific guarantees enunerated
inthe Bill of Rights, the Due Process C ause has
[imted operation.”

Estelle v. McQuire, 502 U S. 62, 72-73 (1991) (citations

omtted). Thus, the Due Process Clause is violated only where
“the erroneous instructions have operated to |ift the burden of
proof on an essential elenent of an offense as defined by state

law.” Smith v. Horn, 120 F.3d 400, 416 (1997), cert. denied, 522
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U S 1109 (1998). See also In re Wnship, 397 U S. 358, 364

(1970) (“the Due Process C ause protects the accused agai nst
convi ction except upon proof beyond a reasonabl e doubt of every
fact necessary to constitute the crime with which he is

charged”); Sandstromyv. Montana, 442 U. S. 510, 523 (1979) (jury

instructions that suggest a jury may convict w thout proving each
el emrent of a crine beyond a reasonabl e doubt violate the
constitutional rights of the accused).

Where such a constitutional error has occurred, it is

subject to “harmess error” analysis. Smth v. Horn, 120 F. 3d at

416-17; Neder v. United States, 527 U.S. 1, 8-11 (1999). “[I]f

the [federal habeas] court concludes fromthe record that the
error had a ‘substantial and injurious effect or influence on
the verdict, or if it is in ‘grave doubt’ whether that is so, the

error cannot be deened harmess.” 1d. at 418 (citing California

v. Roy, 519 U.S. 2, 5 (1996)). In evaluating a chall enged
i nstruction,

a single instruction to a jury may not be judged in
artificial isolation, but nmust be viewed in the context
of the overall charge. |If the charge as a whole is
anbi guous, the question is whether there is a
reasonabl e |ikelihood that the jury has applied the
chal l enged instruction in a way that violates the
Consti tution.

M ddleton v. MNeil, 541 U S. 433, 437 (2004) (internal

guotations and citations omtted).
Here, Locust argues that trial counsel failed to challenge a

jury charge on unani nous verdicts. Locust alleges that the
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court’s instruction to the jury that they nust be unani nous, and
can’t decide the case on an 8 to 4 or 7 to 5 vote, limts the
jury’s understanding that there can be a hung jury. The trial
judge charged the jury as foll ows:

But this is a crimnal case. And, therefore, your verdicts,
what ever they may be, for the of fenses charged, nust be
unani nous. So all twelve who are ultimtely chosen as the
deliberating jury nmust agree to the verdict. So it can't be
seven to five or eight to four. You nust determ ne whet her
the defendant is guilty or not guilty unaninously. So we
have to have twel ve people saying guilty or twelve people
saying not guilty.

It is your duty as jurors to consult with one another and to
deliberate with a view to reaching an agreenent if you can
do so without violence to individual judgnent. Each of you
nmust decide the case for yourself. But do so only after an
inpartial consideration of the evidence with your fellow
jurors.
In the course of your deliberations, do not hesitate to re-
exam ne your own views and change your opinion if convinced
it is erroneous. But do not surrender your honest
conviction as to the weight or effective evidence solely
because of the opinion of your fellow jurors or for the nere
purpose of arriving at a verdict.

(RL, Transcript of Trial, dated June 14, 2000, P77:L4-L12;

P78: L19- P79: L6) .
Based on the clear instructions as set forth in the trial

transcript, this Court finds no error in the jury charge on

unani nous verdicts that woul d overtly di scourage hung juries.

| ndeed, the trial judge reinforced for the jurors that they

shoul d not “surrender” their honest opinion based on the opinion

of other jurors or for the purpose of arriving at a verdict.

(1d., P79:L2-L6). Consequently, there was no deficient
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performance on the part of trial counsel in failing to object to
a harml ess or non-existent error in a jury charge, which charge
did not have the capacity to produce an unjust result. This
claimplainly | acks constitutional dinmension and should be denied
for lack of nerit.

Therefore, this Court concludes that Locust has not
denonstrat ed good cause for his default, and that any unexhausted
clainms, nanely Claim3 and 8, are wholly lacking in nerit. His
request for a stay of his habeas petition so that he can return
to state court and exhaust his state court renedies nust be
deni ed accordingly.

Because this Court finds that unexhausted Clains 3 and 8 are
w thout nmerit, these clains will be denied, and the State wll be
directed to answer the remaining clainms in the petition and
provide a conplete and relevant record. The Court cautions the
State that any argunent asserting non-exhaustion in its answer to
t he habeas petition, which now excludes Caim3 and 8 as set
forth above, would be considered disingenuous in |ight of the
State’s contention herein that said remaining clainms have been
exhaust ed.

V.  CONCLUSI ON

For the foregoing reasons, this Court denies Locust’s notion
for a stay or abeyance of his federal habeas proceedings. The
Court directs the State to answer the habeas petition and submt

the relevant state court record, except as to the unexhausted
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Clains 3 and 8, which this Court will disniss fromthe action as
meritless under 28 U S.C. 8§ 2254(b)(2). An appropriate O der

foll ows.

s/ Stanley R Chesler
STANLEY R CHESLER
United States District Judge

DATED: April 12, 2010
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