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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

Atlantic Health Systems, Inc.,
Plaintiff, . OPINION
V. . Civ. No. 08-3194WHW)
Cummins Inc.,

Defendant

Walls, Senior District Judge

Plaintiff Atlantic Health Systems, Inc. (“Atlantic”) has filed breach ofresg and
implied warranty, breach of contrastrict productdiability, negligence and eeipsa loquitur
claims againstefendant Cumminkc. (“Cummins”). Cummins moves for summary judgment
on all claims.Pursuant to Rule 78 of the Federal Rules of Civil Procedure, the motions are
decided wihout oral argument. Defendanti®tion for summary judgment is granted in part
and denied in part.

FACTUAL AND PROCEDURAL BACKGROUND

This case arises out of a power failure that occurred at the Overlook Hos@itethmit,
New Jerseyn May 7, 2006. The Overlook Hospital is owned and operated by plaintiff Atlantic.
(Compl. 1 1.) The hospital’'sreergency backip power system was comprised of four diesel
generators.The system’s purpose was to provide the hospital with electrical power in the event
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that electrical service from the local public utility was interrupted or lose @ these

generators was manufactured by @atkar and is not involved in this litigation(Pl. Ex. 5,

Glover Dep.) The other three were designed amanufactured by defendant Cummins.
(Liebesfeld Aff. at § 5.)The parties refer to these generasgenerator number one, generator
number two and generator number thréae generators also contained comporpants
manufactured by other companies, including speed governors manufactured by Bosch and
electrical components manufactured by Russelitbte (Liebesfeld Aff. at { 10; Glover Aff. at
17)

The generators were sold to Atlantic by Cummins Metropower, I18cinffmins
Metropower”), a Cummins distributor. (Pl. Ex. 4, Sadtler Repdrtey were installed at the
hospital by Cummins Metropower in 1983d.] Cummins issued a warranty for each generator
installed. The express warranty included a Base Warranty and an Extendeblaponents
Warranty(the terms of the warranty are discussgdh). Cumminsdisclaimed all other express
and mplied warranties(PI. Ex. 11,Cummins Warranty

On May 7, 2006, there was a loss of normal utility power at the Overlook Hospital,
followed by the failure of the emergency backup power system. (Compl.3engrator
number two was out of service for repairs on the date of the power fgiRIr&x. 4, Sadtler
Report at 3 The system was designed to provide sufficient power to the hospital so long as two
of the three Cummins generators were functional. Generators one and three shouldrhave bee
able to provide the hospital with sufficient power, but shortly after those gesestaaed
running they malfunctioned and failedd.] The parties’ experts have different theories as to

why this occurred Atlantic states that the hospital was leftheut power for asignificant
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period of time on May 7, 2006, and sustained substantial property and business interruption
damages(Compl. 1 10.)

Atlantic hada series of Planned Maintenance Agreesieith Cummins Metropower,
under which Cummins Metropower was responsible for servicing and maintainafidree!
hospital’'s power generators. (Pl. Ex. 4, Sadtler Repdtig repairservicehistories in the
record date back th998. (d.) A renewal of the agreement was entered ant®ecember 19,
2005, to cover the 2006 calendar year, and was in effect on the day of the power flailure. (
Under this agreement, Atlantic paid an annual rate of $11,900 for maintenance sehiides, w
included $6,500 for one annual preventive maintenance service &@® $&r, four quarterly
service inspections. (Df. Ex. 2, Planned Maintenance Agreement.)

On May 6, 2008, plaintiff filed thpresentomplaint. Cumminginc. is the only
defendant. Atlantic did not sue Bosch, Russell Electric, or Cummins Metropowemi@sim
moved for summary judgment on September 10, 2QECFNo. 33.) The plaintiff filed
opposition to the defendant’'s motion on October 18, 2QEC.FNo. 41.)

STANDARD OF REVIEW

Summary judgment is appropriate where the moving party establisheth@ratis no
genuine issue as to any material fact and that [it] is entitled to a judgment as ahhaer
Fed. R. Civ. P. 56(a). A factual dispute between the parties will not defeat a motion for
summary judgment unless it is both genuine and nahteSieeScott v. Harris550 U.S. 372, 380

(2007);Anderson v. Liberty Lobby, Inc477 U.S. 242, 247-48 (1986). A factual dispute is

genuine if a reasonable jury could return a verdict for the non-movant and it isaiigtander
the substantive law, it would affect the outcome of the SgeAnderson477 U.S. at 248. The

moving party must show that the non-moving party has failed to “set forth,fidgafs or
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otherwise, “specific facts showing that there is a genuine issue for trial. Beégedv. Banks

548 U.S. 521, 529 (2006) (citing Fed. R. Civ. P. 56(e)).
Once the moving party has carried its burden under Rule 56, “its opponent must do more
than simply show that there is some metaphysical doubt as to the material facestiarqu

Scdt, 550 U.S. at 380 (citing Matsushita Elec. Co. v. Zenith Radio C4rp.U.S. 574, 586-87

(1986)). At the summary judgment stage, the court’s function is not to weigh the e\adence
determine the truth of the matter, but rather to determine whétreris a genuine issue of fact
for trial. SeeAnderson477 U.S. at 249. In so doing, the court must construe the facts and

inferences in the light most favorable to the non-moving party. Curley v.,R@8F.3d 271,

277 (3d Cir. 2002). To survive a motion for summary judgment, a non-movant must present

more than a mere “scintilla of evidence” in his favdyoloszyn v. Cntyof Lawrence 396 F.3d

314, 319 (3d Cir. 2005). The opposing party must set forth specific facts showing a genuine

issue for tial. Shields v. Zuccarini254 F.3d 476, 481 (3d Cir. 2001).

DISCUSSION

l. Cummins Inc. and Cummins M etropower, Inc.

The plaintiff and defendarmdrgelytalk past one another in their motion papers, because
they take very different positions on the relationship between Cummins, Inc. andi&umm
Metropower, Inc. Cummins Metropower, as noted, was not sued by the plaintiff. Cummins
insists that Cummins Metropower is an independésttibutor and a completely separate entity.
Cumminsargues, in effect, thatis simplythe wrong party being sued on many of Atlantic’s
claims. Atlantic acknowledges that Cummins Metropower is a Cummins distributor, but takes

issue with the word “independent.”
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Neither party marshals much evidence to support its positiomnts submits a
Certificate of Incorporation from the State of New York for Cummins Metropo2f. Ex. 3,
Cert. of Incorporation.) Atlantic submits an additional page from the Cumminsarra
booklet, which states the following under the hegdBinde Source Responsibility:”

Cummins Engine Compahwnd its distributors are responsible for the Cummins

generator set system from assisting in the selection of the proper unit and its

associated controls to the design, manufacture, testing, installattbsesvice of

the complete system.

(PIl. Ex. 11, Cummins WarrantyAtlantic relies on the conjunctiyghrase “Cummins Engine
Companyandits distributors” to argue that Cummins and Cummins Metropower shared joint
responsibility for the generators, from installation through maintenance tigxddiy, the
Cummins logo, which appears on the warranty information, also appears on the Planned
Maintenance Agreements between Cummins Metropower and Atlantic. The @Gdsthéita
material dispute of faaxistsas to the relationship between Cummins and Cummins
Metropower, and their respective responsibilities and liability. The evigeogeled is
insufficient for the Court to conclude as a matter of law that Cummins and Cummins
Metropower are, or are ndegally independent entities. The Court will view the facts in the

light mostfavorable to the plaintiff, anigaves Atlantic to its proofs at trial.

[. Breach of Expressand Implied Warranty Claims

The power outage occurred on May 7, 2006. The backup mmmeration system was
purchased anuhstalled in 1983. Cumminssued express warranties for each generator installed
at the Overlook Hospital, including a Base Warranty and an Extended Major Components

Warranty. (Pl. Ex. 11, Cummins WarrantyJJhe BasaNarranty covered

! The parties do not dispute that Cummins Engine Company is Cummins, Inc.
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[A] ny failures of the Product which result, under normal use and service, from
defects in workmanship or material. This coverage extends for one geathie
date of delivery of the Product to thiest year.

The Extended May Compments Warranty covered

[F]ailures of the engine cylinder block, camshafts, crankshafts and connecting

rods which result under normal use and service, from defects in workmanship or

material in these parts. Bushing and bearing failures are not covéied.
coverage begins with the expiration of the Base Warranty and ends three years or

10,800 hours of operation, whichever occurs first, from the date of delivery to the

first user.

Under the Base Warranty, Cummins agreed to “pay for all parts and kedxbeahto repair the
damage to the Product resulting from the warrantable failure.” Cumminsmisdlall other
express and implied warranties, stating:

THE WARRANTIES SET FORTH HEREIN ARE THE SOLE WARRANTIES

MADE BY CUMMINS IN REGARD TO THESE PRODUCTS.CUMMINS

MAKES NO OTHER WARRANTIES, EXPRESS OR IMPLIED OR FOR

MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE.

The parties do not dispute that the breach of warranty claims are governed by New
Jersey’s Uniform Commercial Cod¥,J.S.A. § 12A:1-10%t. seq, nor do they dispute that the
applicable statute of limitations for these claims is four yeldr3.S.A. 8§ 12A:2-725However,
the parties dispute when the cause of action accrued. N.J.S.A. § 12A®ad&5

A cause of action accrues when the breach occurs, regardless of the aggrieved

party’s lack of knowledge of the breach. A breach of warranty occurs when

tender of delivery is made, except that where a warranty explicitly extends to
future performance of the goods and discovery of the breachawas the time

of such performance the cause of action accrues when the breach is or should

have been discovered.

Cumminsargueghat the breach of warranty claims are time barsttantic counterghat the

“discovery rule” serves to toll the statuilimitations in this case. Atlant&ssertshat because

Cummins’ warranties extended to future performance of the goods, the caaserofia not
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accrue until Atlantic knew, or should have known, about the breach (i.e., the day of the power
failure).

The Cummins warranties clearly extend to the future performance of the genefator
warranty of future performance is more than a mere representation of thetjsrodndition at

the time of delivery.Travelers Indem. Co. v. Dammann & Co., |&92 F.Supp.2d 752, 764

(D.N.J. 2008) aff'd Travelers Indem. Co. v. Dammann & €594 F.3d 238 (3d Cir. 2010).

“Under New Jersey law([t]he key requirement in finding a warranty of future performance is

that it makes specific reference to a future tiragqal.” 1d. (citing Comm'rs of Fire Dist. No. 9

V. American La Francel 76 N.J.Super. 566, 573 (App.Div.1980Cummins’ Base Warranty

makes specific reference to a future time period of one gadrCummins undertakes an
obligation to repair or rept® in the event of a warrantable failure. The Extended Major
Components Warranty coverage begins with the expiration of the Base Wandiydmfter
three years or 10,800 hours of operation, whichever occurs first.

However, the Court concludes thlagétclaims are nonetheless time barred and will be

dismissedIn a factually analogous casgquth Jersey Gas Co. v. Mueller Co., |.the

defendants stressed that the plaintiff “did not discover the defect during tlyeamgeriod
provided for the [defendant’s] warranty.” Civ. No. 09-4194, 2010 WL 1742542, at *7 (D.N.J.
Apr. 27, 2010). The defendants argued that the warranty afforded the plaintiff “with one yea
from delivery to discover the defect and four years thereafter to bring siitBecause the
defendants sold their product to the plaintiff in the early 1990s, and “the plaintiff did not
discover the alleged defect until 2005,” the plaintiffs claims were time balded he plaintiff
argued that because N.J.S.A. § 12A:2-725(2) does rplicély limit the discovery period to

the future warranty period,” this “means that the statute begins to run at thd thmeeaotual or
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constructive discovery and stops four years later, regardless of the lerfgtruofierlying
warranty.” Id.

There, the court found that the plaintiff's reading did not comport “with the plain and
ordinary meaning of the statuteld. The court concluded that “the statute plainly instructs that
the running of the statute awaits discovery of the dgbectjidedthe defect is discovered during
the warranty period.1d. (emphasis in original). The coudgasoned

Reading the statute as Plaintiff suggests would effectively transform limited

warranties for specific periods of time into unlimited warranties purgsaamiich

a seller’s vulnerability to suit could potentially extend ad infinitum. This is

almost certainly not the result intended by the New Jersey Legislature.

Id. The court also noted that its reading of the statute was consistent withrth€iftuit's

express warranty jurisprudenciel. at *9 (discussing Duquesne v. Westinghouse Elec. Co@p.

F.3d 604 (3d Cir. 1995)).
Here, the plaintiff and defendant make substantially the same arguaeeh&dueller

parties Atlantic relies upofroodbwn v. Sigma Mktg. Sys., Inc518 F.Supp. 485 (D.N.J.

1980),to argue that the discoveryle should apply, but its reliance upon Foeadias
misplaced.Foodtownheld that a cause of action typically accrues when delivery is made, except
in situationswvhena warranty explicitly extends to future performant#.at 488. Foodtowdid
not hold that a warranty for future performance extends indefinitely beyond trentea period
to whenever a plaintiff discovers an alleged breach.

Here Atlantic’s bregh of warranty aims expired no later than 1991 under the
applicable fowyear statute of limitations. Atlantic received delivery of the Cummins generators
in 1983. The express warranty issued by Cummins promised to repair any warraitaiele
thatoccurred under the Base Warranty within one year of delivery, or withiryéaus under the

Extended Major Components Warranty. As such, Atlantic’s breach of warraimhg cleere
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time-barred, at most, eiglyears after the delivery of the generators te®ok Hospital.

N.J.S.A. 812A:2-725 is “meant to provide buyers with four years to bring suit on a wanahty

to afford sellers with repose thereafter.” Muell2010 WL 1742542, at *7. To find that the
Cummins generators were still covetey thesexpress warranties 3kears after delivery would

not provide Cummins with the repose that the statute intended, and would provide Atlantic with
the benefit of a bargain it did not strike.

Atlantic alsoseeks to assert a clamgainsiCumminsfor Breachof Implied Warranty
Implied warranties, by their very nature, cannot extend to future performaraugsbestich an
extension must be explicit and an implied warranty cannot explicitly statieirgryDammann,
592 F.Supp.2d at 765'Because an implied wanty is one that arises by operation of law
rather than by an express agreement of the parties, courts have congistdntlis not a
warranty that ‘explicitly extends to future performance of the goods .cititig U.C.C. § 2-
725(2) and collectingases). Hence, for the same reasons that Atkctaim for breach of
express warranty is time barrede claim for breach of implied warranty is also time barred.

A. The Plaintiff's Breach o#Warranty Claims are also Barred by Terms of the
Express Waantiesand Disclaimer

In addition to finding that the breach of warranty claims were barred byattogesof

limitations, theMueller court found that the plaintiff's “express warranty claims must also fail as

a direct consequence of the language oMhbeller Warranty, quite apart from the statute of
limitations.” 2010 WL 1742542, at *9. hE plaintiff was essentially “allégg a latent defect
that the alves were defectively designed during the warranty period, but that the detaubtva
discovered until many years afterwardgd. The court noted that the Mueller Warranty
protected against defects for one year, and required prompt notice to triggeaihes@ace

obligation. Id. “[D]efects discovered after the warranty period are not actionable as notice
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cannot be given as to undiscovered factd.” The plaintiff's breach of warranty claims must

fail “whether by operation of the statute of the limitations or by virtue of the fadththdueller
Warranty simply does not warrant that tledves will be defectree in 2005.”Id. Similarly,
Atlantic is alleging a latent defeetthat the power generators were defedyivesignecdr
manufacturediuring the warranty period, but that the defect was not discovered until mesy ye
afterwards Atlantic did not give Cummins notice to trigger the repair/replace obligatiamgdur
the warranted time period, and their breach of warranty claims must fail dratiissas well.

Any implied warranties are also barred by the express terms of Cunthsdsimer.
Cummins disclaimedmplied warranties, which it was permitted to do under the New Jersey
Uniform Commercial Code. N.J.S.A. 812A316. In order to exclude the implied warranty of
merchantability, a disclaimer must mention merchantability aunen written, must be
conspicuous. N.J.S.A. 812A:2-316(2). In order to exclude the implied warranty of fithass for
particular purpose, a disclaimer must be in writing and conspicudusA term or ¢ause is
conspicuous when it is so written that a reasonable person against whom it is to ogértat® ou
have noticed it. A printed heading in capitals . . . is conspicucarsgguage in the body of a
form is ‘conspicuousif it is in larger or other contrasting type or coloN.J.S.A. 12A:1-
201(10). “Whether a term or clause is ‘conspicuous’ or not is for decision by thé ddurt.

The Court findghat Cummins’ disclaimer of implied warranties was conspicudte.
disclaimer can be found with all of the other warranty information, it is on 8.5 x 11 pager, a
the font size and type are normal. It mentions merchantabilityiteds for a particular
purpose; it is in writing; it is in all capital letters. The plaintiff concedes as muchssertsthat
the warranty “was not on a page sigtgahe representatives of Atlantic Healti{Pl. Opp. Br.

at 18.) The plaintiff cites no legal authority for any such requirement. Timtifblalso argues

10
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that the disclaimer was not conspicuous because it was on the last page ofahty/wawoklet,

citing Herbstman v. Eastman Kodak Cb31 N.J.Super. 439 (App. Div. 1974)hak cases

distinguishable in many respeqgpgyrticularlyin light of its reversal by the Supreme Court of
New Jerseythe plaintiff claimson “other grounds,” but that is nentirely clear) See

Herbstman v. Eastman Kodak C67 N.J. 94 (1975). In any event, the Court finds that the

waiverwas sufficient notwithstanding its location on the last page of the warranty atform
The Court concludethat the waiver was copguous and valiéds a matter of law.
B. Estoppel

Atlantic relies uporBiocraft Laboratories, Inc. v. USM Cord63 N.J.Super. 570 (App.

Div. 1978) to argue that even if the claims are time barred, assurances made bin<weigh

in favor of finding that Cummins should be estopped from relying on the statute ofiinstat
defense.Biocraftis distinguishable. There, the plainfffirchased a capsule filling machine

from defendant in April of 1972, and filed suit for breach of warranty in September of IB76.

at 571. The defendant had made repeated attempts to cure and repair defects in the machine
during the warranty period and the fopgar statute of limitationsld. at 572. The court noted

that the “making of repairs would not by itself toll the statute,” but the plaintiffedi¢igat it had
withheld instituting legal action within the statute of limitations in reliance on certain @®mis
made by the defendant which were not fulfilldd. at 572-73.In these specific circumstances,
the court found that summary judgment should not have been entered against plidatiff.

573. Here, the plmtiff did not file suit months after the statute of limitations expired, but twenty
years after the statute of limitations expired. There is no eegdef a specific, ongoing repair

that the defendant undertook during the warranty period and continued making promises about

during those twenty years i@aintenance contract is a separate matter, and will be discussed in

11
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turn). Nor didthe plaintiff withhold filing suitbecause gbromises made by the defendant. The
defendant is not estopped fraglianceupon the statute of limitations defense.

[11.  Strict Products Liability Claims

The plaintiff's strict produdliability claims are governed dyew Jersg's Products
Liability Act, N.J.S.A. 2A:58C-1 to -11a{though not cited in plaintiff's bri¢f The Act

provides that a plaintiff can prove a product defect in the followiags:

A manufacturer or seller of a product shall be liable in a product lyakitition

only if the claimant proves by a preponderance of the evidence that the product
causing the harm was not reasonably fit, suitable or safe for its intenqexs@ur
because it: a. deviated from the desggecifications, formulae, or performance
stendards of the manufacturer or from otherwise identical units manufactured to
the same manufacturingpecifications or formulae, or b. failed to contain
adequatevarningsor instructions, or c. was designed in a defective manner.

N.J.S.A. 2A:58C-2. As a resulhree distinctypes ofstrict liability actiors have developed in
the case law: thosaleging manufacturing defect, design defect and warning defeet.
plaintiff appears to allege all three in ‘fihird Cause of Action in Strict Products Lidiby.”
(Compl. 1 36.)

To the extent that the plaintiff is alleging a warning defect, that claim is dismi¥ked
Product Liability Actsays that a manufacturer “shall not be liable for harm caused by a failure to
warn if the product contains an adequate warning or instruction or, in the case of dangers
manufacturer or seller discovers or reasonably should discover after the peagrestits
control, if the manufacturer or seller provides an adequate warning or instrudtianS.A.
2A:58C-4. A plaintiff must prove that the defendant had a duty to warn, and that an inadequate

warning was providedJames v. Bessemer Processing €65 N.J. 279, 297-98 (1998).

Atlantic hasnot discussed Cummins’ duty to warn, nor has it provatecevidence ofvarnings

it received, written or oral. It is impossible for the Court to assess thenaddaoess or

12
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adequacy of warnings thate notbefare it. The defendant is entitled to summary judgment on
the warning defect claim.

Plaintiff's remaining theoesarefor designandmanufacturing defest In any products
liability action, the “plaintiff must . . prove that the@roduct was defective under [New Jersey’s]

common law jurisprudence that was incorporated into the Act.” Myrlak v. Port Autlevef

York and New Jersey 57 N.J. 84, 97 (1999). Based upon‘ikell-established case law in this

area,” this require$sa plaintiff [to] prove that the product was defective, that the defect existed
when the product left the manufacturer’s control, andttietiefect proximately caused injuries

to the plaintiff, a reasonably foreseeable or intended uggr.To prove a manufacturing defect,
the plaintiff must show thahe product deviated from th desigrspecifications, formulae, or
performance standasdf the manufacturer or from otherwise identical units manufactured to the
same manufacturingpecifications or formulae.” N.J.S.A. 2A:58C-20 prove a design defect

a plaintiff must show that the product was “designed in a defective manigerAs part of its

prima face case, the plaintiff is2squired to prove that a practical and feasible alternative design

existed that would have reduced or prevented his harm.” Lewis v. Am. Cyanamicb&dl.J.

544, 560 (1998). The plaintiff has submittedavadence of proposed alternative desigim
any event, the Court finds thidie defendant is entitled to summary judgment on both claims
because Atlantic cannot prove that either a manufacturing defect or a desigrexistedtwhen
the product left the manufacturer’s control.

A plaintiff can establish a defect through direct or circumstantial evidendsy
“negat[ing] other causes of the failure of the product for which the defendard naube

responsible.”_Scanlon v. Gen. Motors Cofih N.J. 582, 591-94 (1974 tlantic relies

primarily upon the opinions of its two experts (direct evidence) to establish a manufacturing

13



NOT FOR PUBLICATION

defect. Plaintiff's expert Joel Liebesfeld concludist “the failures of the diesel engines within
generator #1 and generator #3 were caused by the defective design and opecatiamof
component parts contained withirotfe engines.” (Liebesfeld Aff. §t9.) Those component
parts werenamely, “pistons, piston rods and cylinder walls manufactured by Cumminsdnc.,
well as governors manufactured by Boschd.)( He further statethat these parts were
“incorporated into generator #1 and generator #3 by Cummins, Inc. prior to the time of the
original installation of generator #1 and generator #3 at the Hospitdl)” o, essentially, the
allegedly defective parts were part of the original generators installe@ Haintiff's expert
Philip Sadtler identifieparts in generator #3 as defective, including the Bosch speed governors,
and “fuel injection nozzles and an injection pump that were manufactured by Curmuihs,
(Sadtler Aff. at 1 5.)Like Mr. Liebesfeld, he statdbat “[a]ll of those components were installed
into generator number three by Cummins, Inc. prior to the time that generator ribi@bevas
originally sold to the hospital in 1983.’1d()
Theoretically, Cummins, Inc. could be held liable for the speed governors maredactu
by Bosch.
[A] manufacturer or distributor of a component product is liable for the harm
caused by a defectiienished product when: (1) such defect was caused by the
integration of a defective component product into the finished product; or (2) the
manufacturer or distributor of the component product substantially participates in
the integration of the component product into the ultimate design of the finished
product; and i) the integration of the component product causes the product to be

defective; and ii) the resulting defective product g@imate cause of the harm.

Boyle v. Ford Motor C9.399 N.J.Super. 18, 24 (App. Div. 20@8iting Restatement (Third) of

Torts: Products Liability 8 5 (1998))Atlantic suggests as much, arguing that thecBepeed

governors were incorporated into generators #1 and #3 by Cummins pursuant to its own design

14
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and manufactring specifications and standarddowever such liability presumes trexistence
of a productefect and is subject to the same standards of proof.

When deposed, both experts admitted that they could not conclude that the generators, or
their parts, were defective when originally installed. Mr. Liebesfelditbait “the equipment, in
fact, became defective. Was it defective out of the box? | have no idea. It is bgysodp®
of knowledge.” (Df. Ex. 6, Liebesfeld DepWhen Mr. Sadtler was ask&hether it was his
opinion that the Cummins generators were “defective at the time they wetledhatahe
Overlook Hospital,” his answer was, “I have no way of making an intelligent amcvireat
because | have no records prior to 1998.” (Df. EXadtler Dep.) He also stat€tido not say
that they [the generators] were defective at the time of delivély.y Plaintiff clearly cannot
prove that a defect existed when the product left the manufacturer’s control. “Sathas
been made an pkcit element of action in strict liability in tort,” and “[t]his hurdle is the more
difficult obstacle for plaintiff to overcome.Scanlon 65 N.J. at 591 Atlantic has not done so
here.

Even without these concessions, Atlantic could not provettatect existed while the
product was in the control of the manufacturer. The plaintiff has certainly not ceglate
causes of the failure; indeed, one of its alternative theories of liability is éhpoter
generators were negligently maintainé&keScanlon 65 N.J. at 600 (finding that the plaintiff
did not sufficiently negate possible alternative causes because “he failéablskthat the
defective condition was not the result of faulty maintenancatlantic alsocannot prove a
defect arcumstantially, “by means of ‘other evidence which would permit an infereatath

dangerous condition existed prior to saleStanlon 65 N.J. at 592-93 (quoting Jakubowski v.

15
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Minnesota Mining & Manufacturingd2 N.J. 177, 184 (1964))n assessindié permissibility of

such an inference, the Scanloourt said that:

Generally speaking, the older a product is, the more difficult it is to provetha

defect existed while in the control of the manufacturer. No product is meant to

last indefinitely andnany products require care and maintenance to perform at

the same level as they did when new. With many products proof that the defect

arose while in the hands of the manufacturer becomes very difficult, if not

impossible, after a certain age.
Scanlon 65 N.J. at 593. The power generators at issue are approximately 26 years old. As
discussed, Atlantic’s experts both state that the allegedly defective pegtsowgonents of the
original generatar installed in 1983. To prove a defect through circantsl evidence, the jury
must be able “to infer that in the normal course of human experience an injury woulgeaot ha
occurred at this point in the product’s life span had there not been a defect at&ibutakl
manufacturer.”ld. at 593. The Court finds that no reasonable juror could infer that an injury
would not have occurred twensgyx years into the power generatblife span had there not been
a product defect. Indeed, the very fact that these parts functioned for siveggars belies the
presence of a defecT.he Court concludes thtte defendant is entitled to summary judgment on
all of the plaintiff's grict productliability claims.

A) Spoliation Inference

Atlantic argues thatas a result of Cummshspoliationof evidenceit is entifed to an
adverse inference that the generators were defed®ihantiff claims that this spoliation
occurred immediately following the May 7, 2006 power failure, when Cummins personnel

worked on the “teardown” and refurbishment of the power generators. “Spoliatiomehewi

in a prospective civil action occurs when evidence pertinent to the action isyddsttereby

interfering with the action’s proper administration and disposition.” Manorca&tealth Servs.,

16
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Inc. v. Osmose Wood Preserving, |36 N.J.Super. 218, 226 (App. Div. 2001). The duty to

preserve evidence arises when there is:

1) [P]ending or probable litigation involving the [plaintiffs]; 2) knowledge by the
[defendant] of the existence or likelihood of litigation; 3) foresdalmf harm

to the [plaintiffs], or in other words, discarding the evidence would be prejudicial
to [plaintiffs]; and 4) evidence relevant to the litigation.

Id. at 226 (quotingietna Life and Cas. Co. v. Imet Mason Contract889 N.J.Super. 218, 366-

67 (App. Div. 1998)). “The spoliator’s level of intent, whether negligent or intentional, does not
affect the spoliator’s liability. Rather, it is a factor to be considered wétenmining the

appropriate remedy for the spoliation.” Hirsch v. Gen. Motors C26& N.J.Super. 222, 256

(Law Div. 1993). A spoliation inference is one such remedy used by the courts. Taedefer
“permits the jury to infer that the evidence destroyed or concealed would not have bee

favorable to the spoliator.Jeristav. Murray, 185 N.J. 175, 202 (2005).

The plaintiff points to théestimony of several Cummins employ@&esupport of its
argument Whenasked about the preservation of the original components removed from the
generators, Cummins Metropower serviagghtecian Richard Evelyn testified that he believed
those components were “dumped” because that is what Cummins Metropower personiyel usuall
do when theyre“finished with a job.” (PIl. Ex. 13, Evelyn Dep.). Frank Flagg, another
Cummins Metropower servidechnician, testified that he and his fellow technicians removed a
number of components from the generators and did not know what ultimately happened to those
components. (Pl. Ex. 3, Flagg Depd further testified that he was unaware of any company
policy regarding the preservation of parts removed for replacement, but that e ‘ssuaps”
such parts if the owner does not request thddh) Finally, two additional Cummins’
employees, Billy Fulop and John Reinhardt, testified that they werevaoe @f any company

policies or guidelines regarding the preservation of components removed during Rl j&x. (
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15, Fulop Dep.; Pl. Ex. 2, Reinhardt Dep.) Mr. Reinhardt testified that he did not have any
knowledge regarding the ultimate disposition of components removed from the Overlook
generators(Pl. Ex. 2, Reinhardt Dep.)

The Court finds that the plaintiff is not entitled to an adverse spoliation infer&igen
the factual situation, the factors regarding a duty to preserve evidenceusiwd gasilywork
against the plaintiff as they could for it. Cummins personnel came to repaingraigpes
immediately after the power failure. Cummins was not aware of any pendangbable
litigation at that timeespecially considering that thesit was not brought until approximately
two years later. At that time, the plaintifs in a better position to know whethewds going
to bring suit or not. Indeed, it hired expert Joel Liebelsfeld wihirdays of the power failure.
(LiebesfeldAff. at § 5.) If anyone knew that litigation was potentially coming, it was the
plaintiff.

The destruction of relevant evidence is potentially prejudicial to both parties)eandse
law shows that a plaintiff is just as capable of spoliating evelas@a defendanBee
Manorcare 336 N.J.Super. at 238etng 309 N.J.Super. at 369n this situation both parties
hadanequal opportuity to preserve theemoved parts The evidence indicates that the
defendant followed its usual procedure, which was to throw away the removed peststhal

client asked for themCompareFleming v. Macy's East, Inc2008 WL 2951889, at *4 (App.

Div. July 30, 2008) (finding that defendant did not have adequate notice that it should have
preserved surveillance tapes where it was store policy to recycle thenmweeeveeks, and
plaintiff did not request the tapes or file her claim for nearly two yeanstafiencident), with

Ashwal v. Prestige Mgmt. Serys$nc. 2007 WL 2989718, at *20 (App. Div. Oct. 16, 2007)

(finding that a spoliation charge was appropriate where the defendant haith@ poattice of
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creating and maintaining annual performance evaluations for its emplakhadno
explanation for why the plaintiffs’ evaluations were missinglantic cauld haveeasily asked
for the parts; the remedial work was being done on its own premises. The Court fireds tha
spoliation inference is not appropriate.

V. Breach of Contract Claims

The plaintiff's second cause of action is for breach of contfBetsistain a claim for

breach of contract, a party must show the existence of a contract, failure dfeahpaoty to

perform its contractual obligations, and damages flowing from the breach. Murphglicito,
392 N.J.Super. 245, 265 (App. Div. 200Defendant argues that Atlantic’s breach of contract
claim must fail because Atlantic has not identified a contract between it and Cummins. A
discussed, though, the Court finds that a material dispute @Xetsas to the relationship
between Cummins, Inc. and Cummins Metropower, Inc. Viewing the facts in a bght m
favorable to the plaintiff, there is a contract; namely, the maintenance cortnaeth the
hospital and Cummins Metropower.

Plaintiff asserts that under the maintenance contractap@us and Cummins
Metropower were responsible for installing, testing and servicing theugagknerator set
system. The plaintiff points to serviaad repairecords maintained through October 1998 to
May 7, 2006, indicating that the generators suffered numerous major malfunctions. (Pl. Ex. 4,
Sadtler Report). Mr. Sadtlstates in his report that Cummins “failed to recognize, diagnose and
correct the inability of the system to perform when needdd.) Mr. Liebesfeld testified that it
was his opmion that generator #1 “specifically failed because the overall maintenatiee gdn
set was less comprehensive than it needed to(B¢.’Ex. 16, Liebesfeld Dep Atlantic

emphasizes that the whole point of the maintenance contracts was to preventatfajotions
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such as the one that occurred on May 7, 2006. Finally, the plaintiff alleges thtdineslis
extensive damages as a result of the power failure. The Court findseiteais a material
dispute of fact anthe defendant is not entitléd summary judgment on the breach of contract
of claim.

V. Negligence Claims

The plaintiff's firstand eighth causes of action are for negligence and gross negligence,
respectively.Negligence differs from gross negligence only in degree, not in Kiwhaghan v.

Holy Trinity Church 275 N.J.Super. 594, 599 (App. Div. 1994) (citing Prosser and Kégten,

Law of Torts8 34 at 212 (5th ed. 1984)Roth require gplaintiff to establish four elements: 1)
that the defendant owed the plaintiff a duty of care, 2) that this duty was breachedt®) tha
breach of duty proximately caused the plaintiff’s injury, and 4) actual damageisb&kg v.
Dinger, 106 N.J. 469, 484 (1987). While in a negligence action the scope of an alleged
tortfeasor’s duty is a question of law for the court to decithe, New Jersey courts have
demonstrated a strong reluctance to decide issues of common law negligence asd faatt’

Cordy v. Sherwin Williams Cp975 F.Supp. 639, 645 (D.N.J. 1997).

Much like its argument regarding the breach of contract claim, the defendaes #ingt
the negligence claims must fail because Cummins did not owe Atéadtity. But as discussed,
there is a triable issue of fact regarding the relationship between CummiGsiaomins
Metropower. e contractual relationship created by the maintenance contracts would establish
a duty running from defendant to the plaintiffhe plaintiff asserts that the generatoesev
negligently maintained. Asxample, Mr. Stadtler states in his report that some of the failures
documented in the repair histories were “serious enough to warrant an enghsubvend that

the age of the system mandated deeper testing than that performed by Cuminibs. 4(P
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Stadler Report). He states tlitabbok a catastrophic failure for Cummitesperform the tests and
“extensive system shakedowns, overhauls and replacements that were nécdssar\a truly
reliable staneby system.” [d.) Plaintiff argues that if Cummins and Cummins Metropower had
properly fulfilled their obligations under the maintenance contract, the magsteensfailure

and resulting damages could have been avoided. The Court finds that triable qoé$ticns
exist as to whether plaintiff’s injuries were proximately cause@ummins’ negligent

installation and/or maintenance of the power generators. The defendant’s motiomriwary
judgment on the negligence and gross negligence claims is denied.

VI. Res|psa L oquitor

The plaintiff's ninth cause of action is for “negligence based upon res ipsa loquiitos.”
Court notes, initially, that thees ipsa doctrine is not an independent cause of acdea.

Alcalde v. Kipianj 2008 WL 1930585, at *2 (App. Div. May 5, 2008). The res ipsa doctrine

simply “permits an inference @hthe plaintiff's injury was caused by the defendant’s

negligence.” Jabukowski v. Minnesota Mining andféyl, 42 N.J. 177, 184 (1964). The
following conditions must be shown:

(a) the occurrence itself ordinarily bespeaks negligence; (b) the instrurhental
[causing the injury] was within the defendant's exclusive control; and (c) there i
no indication in the circumstances that the injury was the result of the plaintiff's
own voluntary act or neglect.

Buckelew v. Grossbar@7 N.J. 512, 525 (1981)iewing the facts in a light most favorable to

plaintiff, a jury could find that thenassive power failure in this case bespeaks negligence, where
the defendant was obligated to maintain and repair the power gene@seesqg. Allendorf v.

Kaiserman Enter266 N.J.Super. 662, 668 (App. Div. 1993) (finding that res ipsa instruction

was appropriate against elevator maintenance company where plaintiff'stesgéed that the

“elevator was generally in a poor state of repair during the period pptaiteiff's accident.”).
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There is also no evidence in the record indicating that the power failure wasuh®fe
plaintiff's own voluntary act or neglect.

The parties’ primary dispute centers upon the second factor, exclusivel.cditite
defendant argusethat the plaintiff camot establish exclusive control because from 1983 to 2006,
the Overlook Hospital's Facilities Engineering Department tested theagersaweekly.

Plaintiff counters with testimony by a member of Atlantic Health’s staff, whéasgal that they
were not responsible for the generators’ upkeep; rather, Cummins was responsitdeifikeep
under the maintenance contracts. The staff mesddrthat hospital employees “monitored [the
generators] in the electric shop during our regtdating to make sure that if anything came up
we would call Cummins and say, ‘We discovered this. Come fix it.” (Pl. Ex. 1, MuDgipy)

The plaintiff's evidence is sufficient to create a material dispute of fact, eteuglaintiff

“need not exalde all other persons who might possibly have been responsible where the
defendant’s negligence appears to [be] the more probable explanation of the accident.”

Bornstein v. Metropolitan Bottling Co26 N.J. 263, 273 (1958). The defendant’s final arggmen

is that the plaintiff cannot establish exclusive contetause Cummins Metropower performed
planned maintenance on the generators. But given the factual dispute regardetagitreship
between Cummins and Cummins Metropower, Metropower’s maintenance of the gemgrators
exactly how the plaintifivould establish exclusive control, since Metropower has been
performing maintenance on the generators since they were originallyeidstale Court finds

that a material dispute of fact exists as to tlsdpsa loquitor factors, particularly exclusive
control. Defendant is not entitled to summary judgment, and the @dlulecidewhether the
doctrine will be applie@fter plaintiff presents its evidence at trial. The Court will deteritiiae

appropriateness of a res ipsa loquitor instruction at that point.
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CONCLUSION

The defendant’s motion for summary judgment as to the plaintiff's third caastia
in strict products liability, fourth cause of action in breach of express and dwpdigranties,
fifth cause of action in breach of implied warranty of merchantability, s&tise of action in
breach of implied warranty of fitness for a particular purpose, and seversth @baction based
upon breach of express warranty is GRANTED. Defendant’s motion for summgmeuatias
to plaintiff's first cause of action in negligence, second cause of action irhlyEacntract,
eighth cause of action in gross negligence, and ninth cause of action for neghgsead upon

res ipsa loquitor is DENIED.

g/ William H. Walls
United States Senior District Judge
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