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DEBEVOISE, Senior District Judge

This consolidated action incorporates cdsesight by similarly situated Plaintiffs: Nye,

et. al. v. Ingersoll Rand Compar@iv. No. 08-3481, Brown, et..al. Ingersoll Rand Company

Civ. No. 08-4260, and Bond, et. al. v. Ingersoll Rand Comp@iw No. 08-5371. Plaintiffs are

one hundred thirty former current and fanemployees of the Dresser-Rand Company
(“Dresser-Rand”), a former subsidiary@éfendant Ingersoll-Rand Company (“Ingersoll
Rand”). Plaintiffs allege thdbefendant breached the terofsa Sales Incentive Plan (“2000
SIP”) when it failed to pay them benefits dygon the sale of Dsser-Rand. The Court has
granted summary judgment as to liability agaDetendant with respect @l but three of the
plaintiffs. (Doc. Nos. 355, 529). The claims oéttemaining plaintiffs and the calculation of
damages remain for a juty.

Presently before the Court are multiple motions concerning the upcoming damages trial.
Plaintiffs have moved to exclude Defense etgpPale Kitchens, Stuart Pachman, and David
Smalstig. Plaintiffs have also moved to: (1¢qgude the use of lafgroduced documents; (2)
preclude the use of amended interrogatorigseX8lude evidence that the SIP expired; (4)
exclude evidence that Plaintiffs investigategal options concernintpe SIP before accepting
the 2004 Plan; (5) exclude extrinsic evidence which varies the terms of the SIP and Hanover
Purchase Agreement Contracts; (6) exclugevideo depositions of Sammy Antoun and John
Gallagher; (7) exclude evidence related to tagapital contributionsr pre-paid insurance
write-offs that Ingersoll Rand wishes to dedinom the gross sale price; (8) exclude the 2005
Estimated FAS 106 Expense document; angi&lude testimony or argument concerning

Plaintiffs’ compensation aftehe sale of Dresser-Rand.

! In evaluating the logistical difficulties in selex and instructing a jury as to liability and
damages, the Court has decided to separategted for trial. The damages trial will be held
first, on November 15th.



In turn, Defendant has moved to exclilaintiffs’ expert John Cherpock. In addition,
Defendant has moved to: (1) exclude evidendatef-company cash trafers; (2) preclude
comparisons between the Bond Plaintiffs andrifés Titus, Rostan, and Johnson; (3) compel
the testimony of Plaintiffs Nightingale, Stonebargerd Buehler; (4) intduce the 2004 Plan at
Trial; and (5) clarify whether the Court has judged its long list of mposed deductions from
the gross sale pecfor Dresser-Rand.

l. BACKGROUND

The facts of the case are long familiar toplaeties and are discussed at length in this
Court’s prior Opinions. See.qg, Doc. No. 355. As such, the relevant facts need be only briefly
summarized.

In early 2000, Ingersoll Rand began tigbbuyers for Dresser-Rand, a recently
acquired subsidiary. To further that purpose tanalchieve a desirable sale price for Dresser-
Rand, Ingersoll Rand adopted the Sales IncerRian (“2000 SIP”) (Doc. No. 566-3). The 2000
SIP was meant “to reward key employees feirthontributions towardnaximizing [earnings]
and consequently, a desirable sale price for Dresser-Rand Compantydiddso by providing
Sale Value Units (“SVUSs”) to select employekat would trigger payments from Ingersoll Rand
once Dresser-Rand was sold. The size of the pagmareased linearly with the ultimate sale
price, in accordance with a predetermined formula.

The 2000 SIP included a section setting forth how the value of an SVU would be
calculated. That provisionaks, in its entirety:

PERFORMANCE MEASUREMENT

The value of the Dresser-Rand Sale Incentive Plan is based on one component;
the net sale price of Dresser-Rand Conypd he threshold net D-R sale price for
the success pool payout curve to staynpent above a base of $1.25 per SVU is a
sale price of $500MM net of retained liabds and sale expenses as determined



by Ingersoll-Rand Controller's office. Tpayout curve starts with an SVU value
of $1.25 that will be paid for any sales valThe payout is only for a successfully
completed sale as determined by IR of Dresser-Rand Company.

The success pool (payout curve) geteztavill be paid based on the N@bceeds
from the sale of D-R as summarized below:

= Gross Selling Price/Proceeds
= Less all transaction fees; such as:
= Fees paid to investment bankers
= Amounts paid to bankers or others to finance the sale
= Other transaction fees
= Less any liabilities associated with®that are assumed by Ingersoll-Rand
Company

Note: In the event IR accepts a note recewablother equity as part of the sale it
will have no consequence on the above calculation of net proceeds.

Awards under the 2000 SIP are cddted on the basis of a linear payout function which
rewards sale prices above “$500Midt of retained liabilities arghle expenses.” Payouts begin
at $1.25 per SVU and increase to $13.586000MM and $38.24 at $800MM. The 2000 SIP also
provides that “[tlhe sale ofng major Dresser-Rand assets prior to the complete sale of the
Company will be included in the overall net saleeriThis overall net sale price will be used to
determine the value of an SVU.” Finally, the RBIP contains a payment section which states,
in part, that “[alny award underighplan will be paid no lateahan 90 days following the closing
date of the sale of Dresser-Rand Company.”

In spite of high hopes, efforts to selld3ser-Rand initially failed. When the company
could not be sold by the end of 2002, IngersohdRemporarily abandonets sale activities.
Years passed without significant attempts to reaitke subsidiary tpotential buyers. Then, in
2004, Ingersoll Rand received an unsolicited offemfia would-be acquirer, First Reserve. In
light of this new offer, manageent restarted the sales procasd instructed its agents to

formulate a deal.



In spite of the intergning years, executives at IngatfkRand were cognizant of 2000 SIP
and the payout schedule that it mandated gad® While management wanted Dresser-Rand
employees to continue to work hard and b@rsisser-Rand’s financial performance, it also
wished to limit the amount of money that it wouldrequired to pay in the event that a sale was
consummated. In addition, Ingelid&and did not want the defeoti or retirement of critical
employees to jeopardize the sale. In this veigetsoll Rand devised a new incentive plan (the
“2004 Plan”). Various materials were prepared for Ingersoll Rand executives which highlighted
the thrift of the new arrangemierelative to the 2000 SIP.

Ingersoll Rand announced thens of the 2004 Plan in a letter distributed to Dresser-
Rand employees at a July 16, 2004 meeting. Othelasil@tters were sent to a broader group of
employees on August 26, 2004 (the “Henkel Letteis"@ach letter, Ingeadl Rand claimed that
the 2000 SIP was no longer in effect, writingttfthe sale value units awarded for 2001, 2002
and 2003 have expired, as halleights under that plan.” The Henkel Letters promised cash,
bonus opportunities, and in some cases stock opfmmsnployees who elected to enroll in the
2004 Plan. The letters required tleeipients to sign and retuthe letters promptly or they
would not be eligible for the benefits. Howevm portion of the lettersuggested that the
recipients were giving up any righby enrolling. All of the NyéPlaintiffs signed and returned

the Henkel letters. All of the BrowRlaintiffs except for Arthur Titus, William Rostan, and

Gregg Johnson also signtte Henkel letters.
On October 31, 2004, Ingersoll Rand sold Dresser-Rand to First Reserve for

approximately $1.2 billion. After the sale wiaalized, Ingersoll Rand paid Dresser-Rand

2 Titus, Rostan, and Johnson left DressendRaell in advance ahe Henkel letters—
Titus and Johnson in 2003 and Rostan in early 2004.



employees the benefits due under the 2004 Plan, totaling approximately $23.5 million. In
addition, approximately $11 million in stociptions vested early due to the sale.
In 2005 Ingersoll Rand enteredaditigation with a numbeof employees who had left

the company prior to theale date (the “Antotirand “Barnett actions) (Ingersoll Rand

Company v. Barnett, et.abnd Antoun, et. al. v. Ingersoll-Rar@onsol. Civ. No. 05-1636

(DRD)). The_Antourand_Barnetplaintiffs claimed that the 2008IP had not terminated and that

as retirees, they were entitled to pro-ratedefits under the plan. On October 26, 2006, this

Court ruled that the 2000 SIP hiadt expired and that the Barnatid AntounPlaintiffs were

each “retirees” as contemplated under the agreement. Following the decision, on January 15,
2008, both cases were dismissed pursteaa confidetial settlement.
The consolidated action currentigfore the court assertarhs for breach of the same

agreement that was at issue in Antaund_Barnett— the 2000 SIP. However, unlike the retirees

in Antounand_Barnettmany of the Nyend_Brownplaintiffs worked for Dresser-Rand until it

was sold Ingersoll Rand contendsahthe 2000 SIP expired prior tioe sale of Dresser-Rand

and that in any event, the Plaintiffs sundered any right to payent under the 2000 SIP by
accepting payments under the 2004 Plan. On October 25, 2010 and May 10, 2011, the Court
issued a set of Opinions and Orders grangumgmary judgment with respect to liability on

behalf of each of the Bondllye and Brownplaintiffs except for Titus, Rostan, and John$on.

The instant set of motions aogrn the upcoming damages trial.

3 In contrast, the BonAction involves indiviluals who worked for Dresser-Rand at the

time that the 2000 SIP was promulgatedlbfitthe company prior to the sale.

4 The October 25, 2010 Opinion held that the Bptaintiffs were retiees as contemplated
under the terms of the 2000 SIP. (Doc. No. 355). The May 10, 2011 Opinion held that the 2000
SIP had not expire@nd that the Nyand_BrownPlaintiffs were not estopped from collecting on

it by virtue of their acceptance tife 2004 Plan. (Doc. No. 529). The status of Plaintiffs Titus,




Il. DISCUSSION

Rule 702 governs the admissibility of expdtimony. It allows a qualified individual
who possesses “scientific, technical, or other speethknowledge” to testyfas an expert if “it
will assist the trier of fact tanderstand the evidence or to determine a fact in issue.” FRE 702. A
witness may be qualified by “knowledge, skaékperience, traing, or education.” IdThe
expert may offer his or her opinion on mattertsale the scope of his personal knowledge only
if “(1) the testimony is based upon sufficient fagtglata, (2) the testiomy is the product of
reliable principles and methods, and (3) theness has applied the principles and methods
reliably to the facts athe case.” FRE 702. Put another way, “Rule 702 has three major
requirements: (1) the proffered witness must bexgert, i.e., must be qualified; (2) the expert
must testify about matters requiring scientifehnical or specialized knowledge; and (3) the

expert's testimony must assist the trier of fact.” Pineda v. Ford Motpb2IoF.3d 237, 244 (3d

Cir. 2008).
The “proponent of expert testimony mudiagdéish his expert igualified and his

testimony is admissible by a preponderancinefevidence.” Poust Huntleigh Healthcare€998

F.Supp. 478, 490 (D.N.J. 1998). The Court has anatinig to act as a ‘ajekeeper” to ensure
the “reliability and relevancy of expddstimony” presented tihe finder of factkumho Tire

Co. v. Carmichaeb26 U.S. 137, 152 (1999); SalsoDaubert v. Merrell Dow Pharms09

U.S. 579, 592-593 (1993).

To aid in this inquiry, Daubeetnd Downingcite several factors fdhe court to consider

in examining the expert’'s methodology “(1) whether a method consists of a testable hypothesis;

(2) whether the method has been subject to peawe(3) the known or poteial rate of error;

Rostan, and Johnson and the appropriate measdeeages for all Plaintiffs were held to
require the adjudication of dismat issues of material fact..Id



(4) the existence and maintenance of standamaisalling the techniquesperation; (5) whether
the method is generally accepted; (6) the retetnip of the technique to methods which have
been established to be relialfé) the qualifications of the exgeawvitness testifying based on the

methodology; and (8) the non-judicial uses to \htee method has been put.” In re Paoli R.R.

Yard PCB Litigation 35 F.3d 717, 742 (3d Cir. 1994) citibaubertand_United States v.

Downing 753 F.2d 1224 (3d Cir. 1985).

Applying this standard, the Court will firdiscuss the motions to exclude or limit the
testimony of the various expedad then turn to the topical limine motions.
A. Plaintiff Expert John Cherpock

As a threshold matter, Mr. Cherpock, bytwe of his education, certifications, and
experience, is clearly qualified tender expert opinions cono@rg the accounting treatment of
business expenses. Mr. Cherpock is a Certifiddi®Accountant, a Certified Fraud Examiner,
and is additionally certified in Financial Forensics by the American Institute of Certified Public
Accountants. He has over thirty yeafsexperience and a lengthy C.V.

Ingersoll Rand asks that the Court precliite Cherpock from testifying on several
grounds. First, it argues that his “alternativetmé” of computing SVU value based on gross
sales price has no bearing on tlase. Second, it argues thatdosiclusions are based entirely
upon Mr. Cherpock’s limited direct experiencghnmergers and acquisitions. Third, it argues
that Mr. Cherpock does not cite sufficient accoungnthorities in his initiaéxpert report. Last,
it argues that Mr. Cherpock improperly opinegiom state of mind of fpersoll Rand and its
executives. The Court will address each claim in turn.

First, the Court has already held that #8000 SIP unambiguously embraces the “net sale

price” as the benchmark of SVU value. (Do@.03). Indeed, the contract uses the term “net”



no fewer than seven times. As such, the Cailipreclude any suggtion—from Mr. Cherpock
or anyone else— that the gross sale price be insgetermining SVU value. The gross sale price
may be used as a startipgint to calculate the netle price, nothing more.

Second, the contention that Mr. Cherpoddsclusions are exclusively drawn from his
mergers and acquisitions experience is unpersuasive in light of his extensive accounting training
and multiple expert reports. Mr. Cherpock will not be precluded from testifying on this basis. If
Ingersoll Rand wishes to cross examine Mref@ock with its artfullyparsed snippet of
deposition transcript, it may do so.

Third, the methodology articulated in Mr. Cherpock’s expert reports is well reasoned and
supported by his use of and citation to multiplealde accounting treatises. The Court finds that
it embraces the level of intellectual rigommmon among experts the field. Whether Mr.
Cherpock reaches the appropriate conclusions is a matter for the jury to determine, and Ingersoll
Rand may critique his assumptions and methotisahtHowever neither is so obviously suspect
or flimsy as to warrant preclusion as a matter of law.

Last, Mr. Cherpock takes some liberties wherspeculates as to the intentions of
Ingersoll Rand in structuring its transactions or characterizes certaimuoeteons as made in
“bad faith.” The jury may come to the conclusibiat Ingersoll Rand hated in manifest bad
faith in attempting to cheat its employees outnainey promised under alichcontract. The jury
may also conclude that Ingersoll Rand’s attetopleduct three hundred million dollars in sales
expenses on a one billion dollar tsation is a continuatn of these efforts. However this is not
a matter where expert testimony will assist tha-fander. Mr. Cherpock may not offer opinions

as to the intentions or motivationgIngersoll Rand or its employees.

10



B. Defense Expert John Dale Kitchens

Like Mr. Cherpock, Mr. Kitchens is doubsigly qualified by virtueof his education,
certifications, and experience. Mr. Kitchensii€ertified Public Acguntant with over thirty
years of experience performing @sdquality reviews, investigons, and other assessments of
financial statements. His experiences more thalify him to offer the type of opinions
contained within his expert report.

Plaintiffs ask the Court to exclude someéwt Kitchens’s opinions for several reasons.
First, they claim that his analysis of thertdaer Purchase Agreement is inappropriate, as the
date of sale is a “legal quesn” about which the expert manot testify. Second, they challenge
the methodology of Mr. Kitchen’s anais of the transaicin. Third, they ask that his analysis of
retiree medical liability bexcluded due to its reliance upon the “2005 Estimated FAS 106
Expense” document. The Court wallildress each claim in turn.

First, while the closing date for the iaver transaction may be determined through
recourse to the transaction doamts, it is not clear that thikate governs its inclusion or
exclusion from calculations under the 2000 SIRe 2800 SIP uses the term “sale” rather than
closing. The substance of Mr. Kitchens’s opimconcerns the daie which the economic
substance of the Hanover sale occurred and the date on which the sale occurred for reporting
purposes. These matters may assist the jueyatuating the otherwasambiguous language in
the 2000 SIP that may not be determined as a matter of law. Mr. Kitchens may testify on these
matters.

Second, the methodology undergirding Mr. Kitelsereport is bothwell reasoned and

well sourced. While Plaintiffs may cross examMr. Kitchens as to whether he has properly
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interpreted SEC guidance, his reliance upon SABBDSAB 99 is not so clearly improper as to
warrant the exclusion of his testimony.

Third, the 2005 Estimated FAS 106 Expense daouns clearly relevant to this case and
will be permitted as evidence provided thatan be properly authenticated. Mr. Kitchen’s
reliance upon this document is proped does not taint his conclusions.

C. Defense Expert Stuart Pachman

Mr. Pachman is also highly qualifiedhis area of expertisbased on his significant
experience in the field of business law. Mr. Pachman has practiced law for over forty years and
has extensive experience in the field.

However the conclusions that Mr. Pachmaandy in his expert repbare fundamentally
legal conclusions. Mr. Pachman tacitly acknowlextpes failing, noting that he provides his
certification “to assist the Couas to how the Transaction woulé viewed from the perspective
of a Business lawyer.” (Pachman Rep. 2). McHraan’s expert report, though well written, is
essentially a legal brief, setting forth a legakrpretation of the contcés at issue based on his
review of the documents in the case. WMle Pachman’s opinions are not implausible or
poorly-conceived, this form ofxpert testimony runs afoul oféhCourt of Appeal’s prohibition
on legal opinion in the guésof expert testimony.

Defendant attempts to salvage the opirigrcharacterizing it as a report on the “custom
and practice” of business transactions. Howd&he Pachman'’s report is not merely an
anthropological assessment of the culture oitass lawyers. He draws specific conclusions
concerning the intentions and légaynificance of actions taken this case. His opinion as to
the legal significance of actions is inappropriate] t the extent that the parties’ intentions are

unclear, direct testimony is better suiteddweal them. Mr. Pachan may not testify.
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D. Defense Expert David Smalstig

Mr. Smalstig is also a highlgualified individual. Mr. Smaitig is a Certified Public
Accountant with over twenty-ght years of experience working at accounting and consulting
firms to provide guidance on accounting, auditimg] ather financial repting practices related
to complex business transactions. Mr. Smalstigualified to offer an opinion on the topics
presented to him.

Plaintiffs ask the Court to exclude Mr. Sstad’s testimony for two reasons. First, they
claim that Mr. Smalstig’s opinions have insuffidiéft” with the facts ofthis case as they are
predicated on assumptions tleantradict the clear languagetbe SIP. Second they claim that
his analysis of the impact of tax liabilitydarred by Ingersoll Rand in connection with the
Dresser-Rand sale is irrelevaaiisent evidence establishithg taxes that Ingersoll Rand
actually paid.

As a preliminary matter, Mr. Smalstig attees undue importance to the portion of the

second sentence of the “PERFORMANCE MEAE=MENT” section of the SIP. That

provision states that “[t]he thresld net D-R sale price for the success pool payout curve to start

payment above a base of $1.25 per SVU is amate of $500MM net ofetained liabilitiesand
sale expenses as determinedlhgersoll-Rand Controller's office’ (emphasis added). Mr.
Smalstig (and Defendant) appear to read thegipion as some delegation of authority to the
Ingersoll Rand Controller to define what a &mkxpense” is for the purposes of the SIP. Mr.
Smalstig then devotes significant energy to arguiow a Controller—both in the abstract and
the Ingersoll Rand’s Controller specifically-ewld understand the term “sales expense.”

This method of contract construction is imper, as it would: (1) void other portions of

the contract which more carefully define which expenses are to be included in determining the

13



net sale price under tf8&dP; and (2) render the contr&dpelessly indefinite. Clearly the
Ingersoll Rand Controller cannatbitrarily designate any expenditure as a sales expense.
Properly read, the quoted languagi@ot a grant of arbitrary gwrity—rather itprovides that

the Ingersoll Rand Controller shall be the partiataulatethe sales expenses. The Controller is
not an interpretive authority; it is a calculatdhis is in keeping withboth the language of the
contract and the traditional role of a Corger Controller in tracking corporate expenses.

The SIP provides what expenses can be deddoom the Gross Selling Price/Proceeds
to determine the “Ngbroceeds from the sale of D-R.” iteer the Controller nor Mr. Smalstig
can add to or subtract from listed expensespagih the practices in other contexts may assist
the jury in determining whether a particulapense falls within the meaning of the language
used in the SIP. Mr. Smalstigisstimony will be limited to that ¢éant. It will be the function of
the jury to determine the meaning of “Grosdi8glPrice/Proceeds,” “transaction fees,” “other
transaction fees,” and “sale of any major D-R asset.”

E. Plaintiffs’ In Limine Motions

1. Late Produced Documents

Plaintiffs object to the imoduction of documents producatfter the discovery deadline.
The documents in question have been availabRaimtiffs for many monthand Plaintiffs have
made no showing of prejudice. The documeméy be introduced, pvided that they are
otherwise admissible.

2. Amendedinterrogatories

Plaintiffs object to the intduction of interrogatory answettsat they have subsequently
amended, claiming that they are “stale” andperceded.” Interrogatognswers are clearly

admissible evidence, even if they have been subsequently modified or supplemented. To the
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extent that the answers are otherwise relevathpaoper, both sets of interrogatory answers may
be admitted.

3. SIPExpiration

Plaintiffs object to the inaduction of any evidence to pmthat the 2000 SIP “expired”
prior to the sale of DresseraRd. The Court has ruled on thmatter—at length—and found as a
matter of law that the 2000 SIP did not expire. Defendant may not present evidence or argument
suggesting that the 2000 SIP expired.

4. Plaintiffs Evaluation of Legal Options

Plaintiffs object to the inaduction of evidence concerning their consultation—with each
other and legal counsel—concerning their legdions with respect to the 2000 SIP. Throughout
this case, Defendant has pointedhese consultations asa@snce of bad faith conduct and
“double dipping” by Plaintiffs in an attempt tmreasonably collect dwo mutually exclusive
employee benefit arrangements.

Plaintiffs’ consultations occurred yeafier the promulgation of the 2000 SIP. The
meaning of the contract and the value of an S\&Jfacts independent afly subsequent actions
by Plaintiffs. Evidence of Plaintiff€onsultations is irrelevant tilve case at bar and may not be
introduced.

5. Extrinsic Evidence on 2000 SIP and Hanover Purchase Agreement

Plaintiffs object to the intduction of extrinsic evidenamncerning the date of the
Hanover sale. Plaintiffs argue that this date is conclusively determined by the contract. As stated
above, neither the Hanover Purchase Agreemerthed000 SIP defines “sale” in a fashion that
would enable this Court to rule on date of purehas a matter of law. As such, both parties will

be permitted to introduce evidence to resolve this ambiguity.
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6. VideoDepositionsof Antoun and Gallagher

Plaintiffs wish to exclude the video depas of Antoun and Gallagher from trial.
Plaintiffs claim that IngersoRand has made no showing thatwimesses are unavailable, that
Plaintiffs were not provided with completepes of the depositions and exhibits, and that
Plaintiffs have had no opportunity to cross examine Messrs. Antoun and Gallagher.

Defendant represents that it has no abilitgdmpel either witness to appear at trial, and
the Court will take Defendant at its word. Comgrto Plaintiffs’ contention, the depositions and
exhibits have been fully producég Defendant. While Plaintiffdid not have an opportunity to
personally cross examine the witnesses pbsidion, the withessas question were well
represented by able counsel with a likerese in creating a e$ul trial record.

It is unclear from the briefing which semrts Defendant intends to introduce. To the
extent that the sections that Defendant seekgrnaduce are otherwise mikssible, they may be
presented at trial.

7. Taxes, Capital Contributions,and Pre-Paid Insurance Write-Offs

Plaintiffs wish the Court to rule, as a matétaw, that the taxe capital contributions,
and pre-paid insurance write-offs claimed hgdrsoll Rand as deductions from the gross sale
price of Dresser-Ranakre inappropriate.

Defendants have introduced evidence thatsales taxes, cagitantributions and
insurance write-offs would be ordinarily undexsd by the parties to the SIP to be “sales
expenses” or “transaction fees.” While Plaintiffisly dispute these conclusions, the issue cannot
be resolved as a matter of law and mustddamitted to the jury. Both parties may introduce
evidence to permit the jury to @emine whether these expenses should be subtracted from the

gross sale price in determining SVU value.
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8. 2005 Estimated FAS 106 Expenses

Plaintiffs ask the Court to excludedocument titled “2005 Estimated FAS 106
Expenses,” claiming that it was late-produdeehrsay, and cannot peoperly authenticated.
The document in question was produced over nine months ago. Plaintiffs have had ample time
investigate this document and/or move fddiional discovery. Theiarguments concerning
authenticity and relevance are similarly unpassve. As Plaintiffs have demonstrated no
prejudice resulting from thiate disclosure, Defendamtay introduce the document.

9. Post-SaleCompensation

Plaintiffs finally request tht evidence of the Dresseafd IPO or other post sale
compensation of Plaintiffs be excluded asl@vant and prejudiciaPlaintiffs note that
Defendant is not arguing for an offsetated to IPO related compensation.

The wealth or poverty of thearties is irrelevant to angsue in this case. Defendant
would doubtlessly object if Plaintiffs soughtitaroduce evidence thétreported 14 billion
dollars in net revenues lastgr. Defendant has offered no créelileason why the jury need be
informed of the extent of Plaintiffs’ earningsvidence of the IPO or any post-sale compensation
will be precluded.
F. Defendant’sin Limine Motions

1. Inter-Company Cash Transfers

Defendant asks the Court to exclude ewick of Ingersoll Rand’s cash management
system. Ingersoll Rand’s cash management igslied to regular inter-company transfers of
cash between subsidiaries and the parent company. These treausfenseceivables
documenting the substantial debt obligations between the parent and subsidiary. Receivables

owed to Dresser-Rand from Ingersoll Rand wesasferred to Ingsoll Rand and thereby
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forgiven in connection with the sale to First Reserve. Plaintiff argues that these inter-company
receivables constituted “majassets” under the SIP. Plainfifirther argues that evidence
concerning the inter-company transfers is necessary for the jury to evaluate whether the inter-
company receivables should be added to the gadesprice of Dresser-Rand for the purposes of
determining the value of an SVU.

As stated above, the SIP doexd clearly define “rajor asset.” Given this ambiguity, the
parties will be permitted to present evideaoel argument that the inter-company receivables
should or should not be considdrfor SVU calculation purposes.

2. Comparisons Between Bond Plaintiffs and Liability Plaintiffs

Defendant asks the Court to pith Plaintiffs from arguing tht Plaintiffs Titus, Rostan,
and Johnson are entitled to betseunder the SVU by virtue dgheir similarity to the Bond
Plaintiffs. As the Court will separate the liabilityal from the damages trial, it will defer ruling
on this matter.

3. Testimonyof Nightingale, Stonebarger, and Buehler

Defendant asks the Court to compel the testimony of Plaintiffatiigale, Stonebarger,
and Buehler. Plaintiffs claim that the desiguia®taintiffs are beyond the subpoena power of the
Court and unavailable. Plaintiffs also arguatttine withesses’ depitisn testimony will suffice
at trial.

Plaintiff's position is untenabl&@.he designated pldiffs are parties to this case and have
voluntarily availed themselves of this Court’s aurity as a means to obtain relief against the
Defendant. By filing a lawsuit in this distrjd@laintiffs have voluntarily submitted to the
jurisdiction of the Court and iigherent powers to “control trdisposition of the causes on its

docket with economy of time and effort for itsdtir counsel, and for litigants” Cheyney State
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College Faculty v. Hufstedle703 F.2d 732, 738 (3d Cir. 1983) Rkintiffs did not want to

come to New Jersey, they should not have Bledmplaint here. The designated Plaintiffs will
make themselves available for testimony.

4, 2004Plan

Defendant seeks—yet again—permission tmituce the 2004 Plaat trial. The 2004
Plan was prepared years after the 2000 SIP andlsolutely no relevance to the construction of
the prior agreement. Defendant seeks to introduce this contract in hopes of painting Plaintiffs as
greedy “double-dippers” who have been alreagiynpensated enough. This is the very definition
of prejudice. Defendant may not introduce evidence of the 2004 Plan.

5. Clarification of September 8, 2011 Ruling

Last, Defendant asks that tBeurt not prejudge the expengbat it will ask the jury to
deduct from the gross sale price of DresseaneRés previously discussed, both parties will be
permitted to present evidence of the proper catmrn of SVU price to the jury. The Court will
not prejudge the evidence.

. CONCLUSION

The Court will enter an Ordémplementing this Opinion.

s/DickinsonR. Debevoise
DICKINSONR. DEBEVOISE,U.S.S.D.J.

Dated: November 9th, 2011
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