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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

JOHN GEHRINGER,et a!.
Civil Action No. 08-3917 (JLL) (JAD)

Plaintiffs,

v. OPINION

ATLANTIC DETROIT DIESEL ALLISON
LLC,etal.

Defendants.

LINARES, District Judge.

This mattercomesbeforethe Courtby way of DefendantsAtlantic Detroit DieselAllison

LLC (“ADDA”) andLocal 1 5C InternationalUnion of OperatingEngineers( “Local 1 5C”)

(collectively “Defendants”)’smotionsfor summaryjudgmentpursuantto Fed. R. Civ. P. 56.

The Court decidesthis matterwithout oral argumentpursuantto Fed.R. Civ. P. 78. Upon

considerationof the Parties’submissions,the Courtgrantssummaryjudgmentin favor of

Defendants.

I. BACKGROUND’

Plaintiffs bring this hybrid actionagainsttheir formeremployer,ADDA, andtheir union,

Local 15C, pursuantto Section301 of theLaborManagementRelationsAct (the “LMRA”), 29

U.S.C. § 185. Plaintiffs allegethatADDA breachedthe termsof its collectivebargaining

ThroughoutPlaintiffs’ Responseto Defendants’JointLocal Rule 56.1 Statementof UndisputedMaterialFacts,
Plaintiffs admit thatmanyof Defendants’separatelynumberedmaterialfacts “accuratelyreflect” the deposition
testimonycited therein. See,e.g.,PIs.’ Resp.56.1 Stmt.¶ 97, ECF No. 100 (“Admitted that this accuratelyreflects
the depositiontestimonycited.”). This Court considersDefendants’recitationof the factsasundisputedby these
admissionsbecausetheyprovideno citationsto the recordsuggestingotherwise. L. Civ. R. 56.1.
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agreement(the “C BA”) with Local 1 5C whenit terminatedthemandthat Local 1 5C

subsequentlyfailed to fairly representthem. SeeCompl.¶J41-54,63-68,ECF No. 23.

ADDA sellsandservicesdieselenginesfor vehiclesincludingbuses. Def. Local I 5C’s

Br. 1, ECF No. 81; SeePls’ Opp. Br. 2, ECF No. 99. In 2007,the New York City Departmentof

Education(the “DOE”) awardedADDA a contractto repairandservicea largenumberof its

buses(the “DOE Project”) by September1 of that year. Def. Local 15C’s 56.1 Stmt.¶ 23, ECF

No. 82; Pis.’ Resp.56.1 Stmt. ¶ 23, ECF No. 100. Plaintiffs,2ten dieselmechanicsandmembers

of Local 15C, workedon theDOE Project. Def. Local 15C’s 56.1 Stmt.¶ 24; Pis.’ Resp.56.1

Stmt.J24.

While working on theDOE Project,eachPlaintiff would typically reportto oneof two

ADDA facilities in Lodi, New Jerseyat the startof his shift—theBus ServiceCenteron 33

GreggStreet(the“BSC”) or the facility on 180 Route17 South(the “Route 17 Facility”). Def.

Local 15C’s 56.1 Stmt. ¶J2, 33; Pis.’ Resp.56.1 Stmt.¶J2,33. EachPlaintiff would thenpick

up anynecessaryequipmentandtravel in an ADDA van to a DOE facility in eitherStatenIsland

or the Bronx. SeeDef. Local 15C’s 56.1 Stmt.¶J31, 33; Pls.’ Resp.56.1 Stmt. ¶J31, 33. At

the endof his shift, eachPlaintiff would typically returnto his assignedADDA facility in the

samevan. Def. Local 15C’s 56.1 Stmt. ¶ 38; Pis.’ Resp.56.1 Stmt.¶ 38. Eachvanwas

equippedwith botha GPSsystemand E-ZPassvisible to Plaintiffs. Def. Local 15C’s 56.1 Stmt.

¶ 37; PIs.’ Resp.56.1 Stmt.¶ 37.

In the summerof 2007,theDOE expandedits contractwith ADDA. Def. Local 1 SC’s

56.1 Stmt.¶ 44; Pis.’ Resp.56.1 Stmt. ¶ 44. The expandedcontractrequiredADDA to service

overonehundredadditionalbuses,but did not provideADDA with additionaltime to complete

2 JohnGebringer,JuanC. Ayala, PatrickBrown, JeanDaniel Chalmers,ScottM. Curry, DennisGalloway,Timothy
J. Kogit, Cliff Novins, GaryP. Schaffner,Jr., andFrantzSt. Vii.
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the DOE Project. Def. Local 15C’s 56.1 Stmt.J44; Pis.’ Resp.56.1 Stmt.¶ 44. Thus,ADDA

hadto completetheDOE Projectby thesamedeadline,September1, 2007. Def. Local 15C’s

56.1 Stmt. ¶ 44; PIs.’ Resp.56.1 Stmt. ¶ 44. AnthonyCirillo, theADDA BranchManagerof the

BSC,wasresponsiblefor ensuringsuchcompletion. Def. Local 15C’s 56.1 Stmt. ¶ 27; Pls.’

Resp.56.1 Stmt.¶ 27.

Facedwith thechallengeof completingthe additionalbusesby the samedeadline, Cirillo

met with the DOE Project’sleadmechanics—JohnGehringer,FrantzSt. Vil., andJamesVan

Splinter—todiscusshow they shouldproceed(the “Meeting”). Def. Local 15C’s 56.1 Stmt. ¶J

47-48, 57; PIs.’ Resp.56.1 Stmt.¶J47-48,57; Pis.’ 56.1 Stmt. ¶ 1, ECF No. 99-i; Def. Local

15C’s Resp.56.1 Stmt. ¶ 1, ECF No. 104-1. The Partiesagreethat Cirillo “madeit perfectly

clear” that “[i]ncompletewasnot an option.” Def. Local 15C’s 56.1 Stmt.¶ 49; Pis.’ Resp.56.1

Stmt.¶ 49. Theyalso agreethatCirillo usedwordsto the effect of: “you guys got carteblanche,

do whateverit takes,asmuchovertimeastheguysneed,whateveryou haveto do, get thejob

done,you have‘carteblanche.” Def. Local 15C’s 56.1 Stmt.¶ 49; PIs.’ Resp.56.1 Stmt. ¶ 49.

However,the Partiesdisputeboth what Cirillo meantby “carteblanche”andwhat elsehe saidat

theMeeting. Plaintiffs contendthat Cirillo explicitly authorizedan“incentive” paymentscheme

wherebytheir paymentwould reflecthavingworkeda setnumberof hourson eachbusserviced

regardlessof thehoursspentdoing so. PIs.’ 56.1 Stmt.¶j 4-6. Conversely,Defendantsmaintain

that Cirillo neverauthorizedsucha scheme,andintended“carteblanche”to pertainto manpower

andovertime. Def. Local 15C’s 56.1 Stmt.¶ 50-51.

The Partiesagreeon the eventsthat followed the Meeting. Over the courseof thenext

severaldays,andduringseparatediscussions,the leadmechanicstold othermechanicsthat

Cirillo gavethem“carteblanche”to completetheDOE Project. Def. Local 1 5C’s 56.1 Stmt.¶
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56; Pis.’ Resp.56.1 Stmt. ¶ 56. Many of themechanicsthenbeganto regularlyput hourson

their time cardsbasedon the numberof busesthat they completedinsteadof thehoursthat they

actuallyworked. Def. Local 15C’s 56.1 Stmt. ¶ 58; Pls.’ Resp.56.1 Stmt.¶ 58. Some

mechanicsalso allowedVan Splinteror anothermechanicto completetheir timecardsfor them.

Def. Local 15C’s 56.1 Stmt.¶ 60; Pls.’ Resp.56.1 Stmt. ¶ 60.

Not all of themechanicsassignedto the DOE projectsubscribedto Plaintiffs’ billing

practices. Def. Local 15C’s 56.1 Stmt.¶ 123; Pls.’ Resp.56.1 Stmt.¶ 123. MechanicsOlger

Mora andTom Joyceoptednot to do so aftertalking with JohnFerence,a shopstewardat Local

l5C, at the startof oneof their shifts. Def. Local 15C’s 56.1 Stmt. ¶ 125; Pls.’ Resp.56.1 Stmt.

¶ 125. Ferencetold Mora andJoycethat“[w]e don’t do dealsandwe getpaidby thehour. We

go by the contract.” Def. Local 15C’s 56.1 Stmt.¶ 126; Pis.’ Resp.56.1 Stmt. ¶ 126.

Cirillo maintainsthathe first becameawareof Plaintiffs’ billing practiceson August31,

2007. SeeDef. Local l5C’s 56.1 Stmt. ¶J62-71. On thatdate,Cirillo becamesuspiciouswhen

he sawtwo ADDA vansparkedoutsidetheBSC four hoursbeforethe employeesinsidethem

werescheduledto return. Seeid. at ¶ 62. ADDA PresidentJohnFarmerdirectedan

investigationof themattershortlythereafter.Id. at ¶ 76; Pls.’ Resp.56.1 Stmt. at ¶ 76. Cirillo

gatheredandreviewedthe DOE Projectemployees’timecards,GPSrecords,andE-ZPass

records. Def. Local 15C’s 56.1 Stmt.¶ 79; Pls.’ Resp.56.1 Stmt.¶ 79. The timecardrecords,

whencomparedwith the GPSandE-ZPassrecords,revealedthatPlaintiffs recordedtime that

theydid not actuallywork. Def. Local l5C’s 56.1 Stmt.¶ 86; Pis.’ Resp.56.1 Stmt.¶ 86.

On September7, 2007,Farmerconcludedthat Plaintiffs had falsified their timecardsand

decidedto dismissthem. Def. Local 15C’s 56.1 Stmt.¶ 91; Pis.’ Resp.56.1 Stmt.¶ 91. Before

dismissingPlaintiffs, FarmerinformedJamesCallahan,Local I SC’s PresidentandBusiness
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Manager,that terminationswereimminent. Def. Local 15C’s 56.1 Stmt.¶ 94; PIs.’ Resp.56.1

Stmt.¶ 94; PIs.’ 56.1 Stmt.¶ 15; Def. Local 15C’s Resp.56.1 Stmt.¶ 15. Likewise,Timothy

Meade,ADDA’s SeniorVice Presidentfor SalesandServices,contactedRobertBums,Local

15C’s BusinessAgent, a weekbeforetheterminations.Def. Local 15C’s 56.1 Stmt.¶ 98; Pls.’

Resp.56.1 Stmt. ¶ 98; Pls.’ 56.1 Stmt. ¶ 16; Def. Local 15C’s Resp.56.1 Stmt. ¶ 16. Burns

askedMeadeif therewasanythingthat couldbedoneandMeaderesponded“absolutelynot.”

Def. Local 15C’s 56.1 Stmt. ¶ 98; Pis.’ Resp.56.1 Stmt. ¶ 98. BumsalsoaskedShopSteward

Ferenceto appearat eachterminationmeetingon Local 1 5C’ s behalfandto instructPlaintiffs to

remainsilent so asnot to incriminatethemselves.Def. Local 15C’s 56.1 Stmt. ¶ 97; Pis.’ Resp.

56.i Stmt. ¶ 97.

On September10 and 11, 2007,ADDA metwith Plaintiffs andfour otherLocal 1 SC

memberswho arenot participantsin this actionto inform themof their terminations. Def. Local

15C’s 56.1 Stmt.¶ 101; Pis.’ Resp.56.1 Stmt.¶ 101. A shopstewardor Local 15C

representativewaspresentat eachmeeting. Def. Local 15C’s 56.1 Stmt.¶ 102; Pls.’ Resp.56.1

Stmt.¶ 102. MeganHollberg,ADDA’s Vice Presidentof HumanResources,attendedeach

meetingandtook notes. Def. Local 15C’s 56.1 Stmt.¶J 103-04;Pls.’ Resp.56.1 Stmt.¶{ 103-

04. Local 1 5C laterrelied on Hollberg’snoteswhenconductingits investigation. Def. Local

15C’s 56.1 Stmt.¶ 130; PIs.’ Resp.56.1 Stmt.¶ 130.

Theday afterPlaintiffs’ terminations,CallahancalledFarmer. Def. Local 1 5C’s 56.1

Stmt.¶ 113; Pis.’ Resp.56.1 Stmt.¶ 113. During their conversation,CallahanrequestedADDA

documentsfrom Farmerandaskedhim whetheranythingcouldbe doneto returnPlaintiffs to

work. Def. Local 15C’s 56.1 Stmt. ¶J 113-14;PIs.’ Resp.56.1 Stmt.¶J I 13-14. Shortly
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thereafter,CallahanandBurnsmetwith Farmerto againdiscusswhetheranythingcouldbedone

to returnPlaintiffs to work. Def. Local 15C’s 56.1 Stmt.¶ 115; Pis.’ Resp.56.1 Stmt. ¶ 115.

BurnsinformedMatthewMcGuire, Local 1 5C’s LaborCounsel,of the situation

approximatelyoneweekafterthe terminations.Def. Local 15C’s 56.1 Stmt. at¶ 116; PIs.’ Resp.

56.1 Stmt. at ¶ 116. McGuireadvisedBumsto requestsupportingdocumentationanda written

explanationas to why ADDA terminatedPlaintiffs from ADDA. Def. Local 1 5C’s 56.1 Stmt.¶J
117, 119; Pis.’ Resp.56.1 Stmt.¶ 117, 119. Burnsdid so. Def. Local 15C’s 56.1 Stmt.¶J 118,

120; Pls.’ Resp.56.1 Stmt. ¶{ 118, 120. In response,FarmersentLocal I SC a letter stating

ADDA’s rationalefor dismissingPlaintiffs. Def. Local 15C’s 56.1 Stmt.¶ 120; Pis.’ Resp.56.1

Stmt.¶ 120. The letterexplainedthatADDA terminatedPlaintiffs for engagingin “serious

misconduct”including: (I) “Time card/Timerecordviolations;” (2) “Falsificationof company

records;”(3) “Willful violation of establishedpolicy or rule;” (4) “Breachof trustor dishonesty;”

and(5) “Theft of time.” Def. Local 15C’s 56.1 Stmt.¶ 120; PIs.’ Resp.56.1 Stmt.¶ 120.

After receivingFarmer’sletter, CallahaninstructedMcGuire to conducta formal

investigationof theterminations.Def. Local 15C’s 56.1 Stmt. ¶ 121; Pis.’ Resp.56.1 Stmt. ¶
121. McGuireproceededto speakwith ShopStewardFerenceon October26andDecember5,

2007. Def. Local 15C’s 56.1 Stmt.¶ 124; PIs.’ Resp.56.1 Stmt.¶ 124. Ferencetold McGuire

aboutMora andJoyce’sdecisionsnot to participatein Plaintiffs’ billing practices.Def. Local

15C’s 56.1 Stmt.¶J 125-26;Pis.’ Resp.56.1 Stmt.¶J 125-26. Ferencealso told McGuire that

Plaintiffs Kogit andCurry angrily deniedtheexistenceof anysecretivedealwhenheconfronted

them. Def Local 15C’s 56.1 Stmt. ¶ 127; PIs.’ Resp.56.1 Stmt.¶ 127. McGuire interviewed

Joyceon October30, 2007. Def. Local l5C’s 56.1 Stmt. ¶ 128; Pis.’ Resp.56.1 Stmt. ¶ 128.

Joycestatedthaton August24, 2007,Plaintiffs Kogit andCurry told him that hewould bepaid
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for a certainnumberof hoursso long ashecompletedthreebusespernight. Def. Local 15C’s

56.1 Stmt. ¶ 129; Pis.’ Resp.56.1 Stmt. ¶ 129.

OnNovember16, 2007,HollbergprovidedLocal 1 5C with evidencethat ADDA

believedconfirmedPlaintiffs’ allegedwrongdoing. Def. Local 15C’s 56.1 Stmt.¶ 130; Pis.’

Resp.56.1 Stmt.¶ 130. Specifically,Hollbergprovided: (1) hernotesfrom thetermination

meetings;(2) spreadsheetscomparingPlaintiffs’ timecards,GPSrecords,andE-ZPassrecords;

and(3) an October26, 2007memorandumfrom Cirillo concerningthe eventsof August31,

2007,andthe subsequentinvestigation. Def. Local 15C’s 56.1 Stmt.¶ 130; Pis.’ Resp.56.1

Stmt. ¶ 130. McGuirereviewedthesedocuments.Def. Local 15C’s 56.1 Stmt. ¶J147-48,152;

Pis.’ Resp.56.1 Stmt. at¶J 147-48, 152. Notably, the spreadsheetsshoweddiscrepanciesin four

of Plaintiffs’ timecardsbeforeCirillo allegedlyauthorizedPlaintiffs’ billing practicesat the

Meeting. Def. Local 15C’s 56.1 Stmt.¶ 151; Pis.’ Resp.56.1 Stmt. ¶ 151. In otherwords, four

Plaintiffs billed time for hoursthat theydid not actuallywork beforetheMeeting. SeeDef.

Local 15C’s 56.1 Stmt.¶ 151; Pis.’ Resp.56.1 Stmt. ¶ 151.

McGuirealsometwith Plaintiffs GehringerandKogit andtheir attorney,Leonard

Kaufman,on December4, 2007. Def. Local 15C’s 56.1 Stmt.¶J138-39;Pis.’ Resp.56.1 Stmt.

¶J 138-39. The purposeof themeetingwasfor McGuireto speakto Plaintiffs directly about

their claim that theyhadmeritoriousgrievances.Def. Local 15C’s 56.1 Stmt.¶ 137; PIs.’ Resp.

56.1 Stmt. ¶ 137. At themeeting,Gehringertold McGuirethatCirillo gavePlaintiffs “carte

blanche,”andinstructedthemto “bill eighthoursperbus.” Def. Local 15C’s 56.1 Stmt. ¶ 140;

Pis.’ Resp.56.1 Stmt. ¶ 140. WhenMcGuireaskedGehringerwhy hedid not askLocal I 5C

aboutthe dealwith ADDA, herespondedthat“this stuff goeson all the time.” Def. Local 15C’s

56.1 Stmt. ¶ 142; Pls.’ Resp.56.1 Stmt.¶ 142. In addition,Kogit deniedspeakingwith Mora,
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Joyce,and/orFerenceat themeeting. Def. Local 15C’s 56.1 Stmt.¶ 144; Pis.’ Resp.56.1 Stmt.

¶ 144. GehringerandKogit havesinceassertedthattheydid not think thatthis meetingwas fair

becauseMeGuire’s questionsanddemeanorsuggestedthat it wasaimedat preparinga defense

for a possiblelawsuit ratherthanassistingthem. SeeGehringer’sAff. ¶J5-10, ECF No.

Kogit’s Aff. ¶j 3-8, ECF No. 99-15.

On December23, 2007,McGuirerecommendedthat Local I 5C not grievethe

terminations.Def. Local 15C’s 56.1 Stmt. ¶ 165; Pis.’ Resp.56.1 Stmt.¶ 165. Four

considerationsguidedMcGuire’s recommendation.First, McGuirebelievedthat an arbitrator

would havebeenunlikely to find thatPlaintiffs’ purportedunilateraloral dealwith Cirello

justified their conduct. Def. Local l5C’s 56.1 Stmt.¶ 158; Pls.’ Resp.56.1 Stmt.¶ 158. Second,

McGuirenotedthat in his experiencearbitratorsdid not look lightly upontimecardfalsification.

Def. Local 15C’s 56.1 Stmt. ¶ 156; PIs.’ Resp.56.1 Stmt. ¶ 156. Third, McGuirebelievedthat

therewerenumerouscredibility issuesthat stoodin theway of successfullyarbitratingPlaintiffs’

claims. Def. Local l5C’s 56.1 Stmt.¶J 160-63;Pls.’ Resp.56.1 Stmt.¶ 160-63. And, fourth,

McGuiredid not know whatmostPlaintiffs would sayat arbitrationbecausewhenhetried to

speakwith them,Plaintiffs’ counselonly producedGehringerandKogit. Def. Local 1 5C’s 56.1

Stmt. ¶ 164. As to this fourth consideration,Plaintiffs contendthat only GehringerandKogit

spokewith McGuirebecausethe investigationwasa “sham.” Pis.’ Resp.56.1 Stmt.¶ 164. By

way of letterdatedJanuary8, 2008,McGuireadvisedKaufmannthat Local 1 5C haddecidednot

to initiate a grievanceproceedingon behalfof Plaintiffs. Def. Local 15C’s 56.1 Stmt.¶ 167;

Pls.’ Resp.56.1 Stmt. ¶ 167.

Plaintiffs filed this actionagainstDefendantsin the SuperiorCourtof New Jersey,

BergenCounty,on July 3, 2008. StateCt. Compi., ECF No. 1-1. Plaintiffs’ Complaintasserts

8



the following claims: (1) ADDA breachedtheCBA; (2) Local 15C breachedthe CBA andits

duty of fair representation;and(3) tortiousinterferencewith respectto economicadvantage

againstADDA.3Compi.¶J41-68. Defendantssubsequentlyremovedthis actionto this Court

on August5, 2008. Noticeof Removal,ECF No. 1. The Courthasjurisdictionoverthis action

pursuantto 28 U.S.C. § 185. Defendantsnow motionfor summaryjudgment.ADDA’s Mot.

for Summ.J., ECF No. 75, Local 15C’s Mot. for Summ.J., ECF No. 80.

II. LEGAL STANDARD

A court shall grantsummaryjudgmentunderRule 56 of theFederalRulesof civil

Procedureif thematerialsin therecordshowthat thereis “no genuinedisputeasto anymaterial

fact andthemovantis entitledto judgmentas a matterof law.” Fed.R. Civ. p. 56(a). On a

summaryjudgmentmotion, themovingpartymustfirst showthat thereis no genuinedisputeof

materialfact. CelotexCorp. V. Catrett,477 U.S. 317, 323, 106 S. Ct. 2548,91 L. Ed. 2d 265

(1986). Theburdenthenshifts to thenonmovingpartyto presentevidencethat a genuinedispute

of materialfact compelsa trial. RidgewoodBd.ofEduc. v. N.E. ex ret. ME., 172 F.3d238, 252

(3d Cir. 1999) (citationsomitted). To do so, thenonmovingpartymustoffer specificfactsthat

establishsuchan issue,andmaynot simply rely on unsupportedassertions,bareallegations,or

speculation.Id. (citation omitted). TheCourtmustconsiderall factsandthereasonable

inferencestherefromin the light most favorableto the nonmovingparty. PennsylvaniaCoal

Ass ‘n v. Babbitt, 63 F.3d231, 236 (3d Cir. 1995).

III. DISCUSSION

Plaintiffs bring this hybrid suit againstADDA andLocal 15C pursuantto Section301 of

the LMRA. Plaintiffs allegethat: (1) ADDA breachedthetermsof its CBA with Local 15C

The Partiesstipulatedandagreedto dismissall claimsfor tortiousinterferenceby eachPlaintiff. StipulationofDismissalfor TortiousInterferenceClaimsOnly, ECF No. 73.
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whenit terminatedthem; and (2) Local 1 5C subsequentlybreachedits duty of fair

representation.SeeCompl.¶41-54,63-68. “A breachof theduty of fair representationis a

‘necessaryconditionprecedent’to the . . . claim [againstthe employer)in hybrid suitswherethe

employeesuesboththeemployerandunion. . . .“ Aibright v. Virtue, 273 F.3d 564, 576 (3d Cir.

2001). Thus,this Court first addressesPlaintiffs’ breachof the duty of fair representationclaim.

A. WhetherLocal 1 5C Breachedits Duty of Fair Representationto Plaintiffs

Local 1 5C contendsthat summaryjudgmentin its favor is properbecausethereis no

genuinedisputethat it compliedwith its duty to fairly representPlaintiffs. SeeDef. Local 1 5C’s

Br. 25. “Becausea union is authorizedto act asthe exclusivebargainingagentfor its members,

it hasa duty to providefair representationin thenegotiation,administration,andenforcementof

the [CBAI.” Findleyv. JonesMotor Freight,639 F.2d953, 957 (3d Cir. 1981). A uniondoes

not breachthis duty simply by refusingto arbitratea claim, evenif that claim wasmeritorious.

Id. at 958 (citing Vaca v. Sipes,386 U.S. 171, 192-93,87 5. Ct. 903, 17 L. Ed. 2d 842 (1967)).

Likewise, “proof that the unionmayhaveactednegligentlyor exercisedpoorjudgmentis not

enoughto supporta claim of unfair representation.”Bazartev. United Transp. Union, 429 F.2d

868, 872 (3d Cir. 1970). Rather,“[p]roof of arbitraryor bad faith unionconductin decidingnot

to proceedwith the grievanceis necessaryto establish”sucha breach. Id. (citing Vaca,386 U.S.

at 194-95). Here,Local 15C contendsthat thereis no genuinedisputethat its conductwas

neitherin badfaith nor arbitraryandthat, as a result,summaryjudgmentis proper. Def. Local

15C’s Br. 25-36.

1. WhetherLocal I 5C Actedin Bad Faith in Refusingto ArbitratePlaintiffs’Claims

Local 1 5C contendsthat it did not act in badfaith in refusingto arbitratePlaintiffs’

claims. Id. at 26-28. “What constitutes‘bad faith’ in a given case,of course,dependsuponthe
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circumstances.”Findley, 639 F.2dat 959. Thatbeingsaid,“[m]ore thanmereunsupported

allegationsarerequiredto justify a finding ofbadfaith on a union’spart.” Bellesfieldv. RCA

Commc‘ns, Inc., 675 F. Supp.952, 956 (D.N.J. 1987). Somecourtshaveeveninsistedthat“bad

faith requiresa plaintiff to maketwo showings: (1) theunionandits representativesharbored

animositytowardsthe employee;and(2) that animositymanifesteditself as a materialfactor in

the union’s handlingof the employee’sgrievance.”Morganv. Commc‘ns WorkersofAm., AFL

ClO, Dist. 1, No. 08-249,2009WL 749546,*8 (D.N.J. Mar. 17, 2009) (citing Maskin v. United

Steel WorkersofAm., 136 F. Supp.2d 375, 382 (W. D. Pa.2000)). Here,Plaintiffs assertthat

threeshortcomingsdemonstrateLocal 15C’sbadfaith in handlingtheir arbitrationrequest: (I)

Local 15C’s allegedfailure to act on Plaintiffs’ behalfbeforeADDA terminatedthem; (2) Local

15C’s allegedfailure to act on Plaintiffs’ behalfbeforetheyengagedindependentcounsel;and

(3) the allegedoverall shamnatureof Local l5C’s investigation. SeePis.’ Opp. Br. 14-15. The

Court addresseswhetherthesethreeallegedshortcomingspresenta genuinedisputeof material

fact that compelsa trial below. In doing so, this Court is mindful that a unionhasan “obligation

not to assertor pressgrievanceswhich it believesin goodfaith do not warrantsuchaction.”

Bazarte,429 F.2dat 872 (emphasisadded).

First, Plaintiffs generallyarguethat Local 15C’s failure to act on their behalfbefore

ADDA terminatedthemdemonstratesbadfaith. Specifically,Plaintiffs point out thatdespite

CallahanandBums’ knowledgethatPlaintiffs’ terminationswereimminent,they failed to acton

Plaintiffs’ behalfbeforehand.Pis.’ Opp. Br. 14. Plaintiffs alsopoint to Local 15C’s failure to

obtaintheir sideof the storybeforeADDA terminatedthem. Id. Plaintiffs’ argument,however,

ignoresactionsBumstook on Plaintiffs’ behalfprior to their terminations.
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BumsaskedADDA Vice PresidentMeadeif therewas anythingthat couldbe doneprior

to the terminations,andMeaderesponded“absolutelynot.” Def. Local 15C’s 56.1 Stmt. ¶ 98;

Pls.’ Resp.56.1 Stmt.¶ 98. BumsalsoaskedShopStewardFerenceto appearat each

terminationmeetingon Local 15C’sbehalfandto instructPlaintiffs to remainsilent so asnot to

incriminatethemselves.Def. Local 15C’s 56.1 Stmt.¶ 97; PIs.’ Resp.56.1 Stmt.¶ 97. Plaintiffs

contendthat Bums’ actionssuggestthathe “blindly acceptedADDA’s versionof events”and

rise to the level of badfaith. SeePis.’ Opp. Br. 14. Again, “what constitutes‘bad faith’

dependsuponthe circumstances.”Findley,639 F.2dat 959. Given the circumstancesand

evidencein the record,no reasonablejuror could concludethat Bums’ actionon behalfof Local

I 5C beforePlaintiffs’ terminationsroseto the level of badfaith. Plaintiffs fail to provideother

viableoptionsthatwereavailableto BumsandCallahanasidefrom thosepursuedby Bumsat

the time of their terminations.Moreover,theThird Circuit hasemphasizedthe importanceof

showingprejudiceto anemployee’sinterestswhenunion inactivity allegedlybreachestheduty

of fair representation.Bazarte,429 F.2dat 872 (finding thatunion’s failure to keepemployee

informedwasnot a breachof duty “especiallysincethereis not showingthat this prejudicedhim

in anyway”). Here,Local 1 SC’s decisionto delayactiondid not prejudicePlaintiffs.

Regardlessof whetherLocal 1 5C challengedPlaintiffs’ terminationsbeforetheir occurrence,

Article XI of Local 15C’s CBA with ADDA affordedLocal 15C a meansof challenging

Plaintiffs’ terminationsafter their occurrence.SeeDef. Local l5C’s 56.1 Stmt.¶ 15; PIs.’ Resp.

56.1 Stmt. ¶ 15. Lastly, evenif Local 1 5C‘s actionsbeforePlaintiffs’ terminationsevinced

“poor judgment,”this would still “not [be] enoughto supporta claim of unfair representation.”

Bazarte,429 F.2d at 872.
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Second,Plaintiffs arguethat Local 15C’s failure to act on theirbehalfbeforethey

engagedindependentcounseldemonstratesbadfaith. Pls.’ Opp. Br. 14. Plaintiffs’ argumentis

unfounded.Evidencein therecordshowsthatPlaintiffs’ counseladvisedLocal 15C of his

representationof Plaintiffs on October4, 2011. Pls.’ 56.1 Stmt. ¶ 19; Def. ADDA’s Resp.56.1

Stmt.¶ 19. Thereis alsoevidenceshowingthatbeforethatdate,Local I 5C engagedin the

following actson Plaintiffs’ behalf. As notedabove,BurnsaskedMeadeif therewasanything

that couldbe doneprior to Plaintiffs’ terminations,andaskedFerenceto both appearat each

terminationmeetingandinstructPlaintiffs to remainsilent. Def. Local 1 5C’s 56.1 Stmt.¶J97-

98; PIs.’ Resp.56.1 Stmt.¶J97-98. A shopstewardor Local 15C representativewasin fact

presentat eachterminationmeeting. Def. Local 15C’s 56.1 Stmt. ¶ 102; Pis.’ Resp.56.1 Stmt.¶
102. Moreover,CallahancalledFarmerthedayafterPlaintiffs’ terminations.Def. Local 1 5C’s

56.1 Stmt. ¶ 113; Pis.’ Resp.56.1 Stmt.¶ 113. During their conversation,Callahanrequested

ADDA documentsfrom Farmerandaskedhim whetheranythingcouldbedoneto return

Plaintiffs to work. Def. Local 15C’s 56.1 Stmt. ¶J 113-14;Pis.’ Resp.56.1 Stmt.¶J 113-14.

Shortly after this telephonecall, CallahanandBumsmetwith Farmerto againdiscusswhether

anythingcouldbedoneto returnPlaintiffs to work. Def. Local 15C’s 56.1 Stmt. ¶ 115; Pls.’

Resp.56.1 Stmt.¶ 115. Lastly, BurnscalledLocal 15C’s counsel,McGuire,approximatelyone

weekafter the terminationsto inform him of the situation. Def. Local I SC’s 56.1 Stmt. ¶ 116;

Pis.’ Resp.56.1 Stmt.¶ 116.

Third, Plaintiffs arguethat “[tjhe shamnatureof the investigation,evidencedby the

conductof the Union representativesat the December2007meetingwith GehringerandKogit”

demonstratesbadfaith. Pls.’ Opp. Br. 15. GehringerandKogit providedaffidavits whereinthey

both stated,in essence,that theydid not think that themeetingwasfair. SeeGebringer’sAff. ¶
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7; Kogit’s Aff. ¶ 7. Theynotedthatboththe questionsanddemeanorof Local 15C’s

representativesgavethemthe impressionthat themeetingwasaimedat preparinga defensefor a

possiblelawsuit ratherthanassistingthem. SeeGehringer’sAff. ¶J5-8; Kogit’s Aff. ¶J4-6.

Theydid not, however,provideany specificquestionsthat shouldhavebeenaskedor mention

anythingspecificaboutthe representatives’demeanorthatwould suggesttheexistenceof bad

faith. “In orderto satisfythe standardfor summaryjudgment‘the affiant mustordinarily set

forth facts,ratherthanopinionsor conclusions.An affidavit that is ‘essentiallyconclusory’and

lacking in specificfactsis inadequateto satisfythemovant[or non-movantj‘s burden.” Blair v.

ScottSpecialtyGases,283 F.3d 595, 608 (3d Cir. 2002) (quotingMaldonadov. Ramirez,757

F.2d48, 51 (3d Cir. 1985)). Here,GehringerandKogit’s affidavits failed to set forth specific

factsbehindtheir impressionsandare, thus, insufficient. As “[m]ore thanmereunsupported

allegationsarerequiredto justify a finding of badfaith on a union’spart,” Plaintiffs havefailed

to raisea genuinedisputeof materialfact. Bellesfield,675 F. Supp.at 956.

2. WhetherLocal I 5C ActedArbitrarily in Refusingto ArbitratePlaintiffs’
Claims

Local 1 SC contendsthat it did not act arbitrarily in refusingto arbitratePlaintiffs’ claims.

Def. Local I 5C’s Br. 28-36. In opposition,Plaintiffs generallyassertthat Local 1 5C’s actions

could fairly be characterizedas arbitrary. Pls.’ Opp. Br. ‘5. “[A] unionsactionsarearbitrary

only if, in light of the factualandlegal landscapeat the time of theunion’s actions,theunion’s

behavioris so far outsidea ‘wide rangeof reasonableness[]’. . . asto be irrational.” Air Line

PilotsAss’n, Int’l v. O’Neill, 499 U.S. 65, 67, 111 S. Ct. 1127, 113 L. Ed. 2d 51(1991)(quoting

FordMotor Co. v. Huffman, 345 U.S. 330, 338,73S. Ct. 681,97L. Ed. 1048 (1953)). In other

words, “[a] union’s conductcanbe classifiedasarbitraryonly whenit is irrational,whenit is
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without a rationalbasisor explanation.”Marquezv. ScreenActors Guild, Inc., 525 U.S. 33, 46,

119 S. Ct. 292, 142 L. Ed. 2d 242 (1998)(citation omitted).

Here,Local 1 5C provideda rationalbasisfor its decision. Local I 5C basedits decision,

in part, on the fact thatPlaintiffs’ timecardrecordsreceivedfrom ADDA, whencomparedwith

the GPSandE-ZPassrecords,revealedthat theyrecordedtime that theydid not actuallywork.

Def. Local 15C’s 56.1 Stmt.¶J86, 130; PIs.’ Resp.56.1 Stmt.¶J86, 130. Local 15C further

basedits decisionon the refusalof mechanicsMora andJoyceto subscribeto Plaintiffs’ billing

practicesafter talking with Ference.Def. local 15C’s 56.1 Stmt.¶J 123-26;PIs.’ Resp.56.1

Stmt.¶J 123-26. Thus,no reasonablejury could find that Local 15C’s decisionnot to arbitrate

Plaintiffs’ claimswaswithout rationalbasis,or, in otherwords,arbitrary. See,e.g., Thrashv.

PepsiCo,11-410,2012WL 3779351,*9..1o (M.D. Pa.Aug. 7,2012),adoptingmagistrate

judge’sreportandrecommendation,2012WL 3779350(M. D. Pa.Aug. 30, 2012) (concluding

thatno reasonablejury could find union’s decisionnot to arbitrateplaintiff’s termination

arbitrary,discriminatory,or in badfaith whereunionofficials basedthatdecisionon documents

requestedandreceivedfrom employer).

What’s more,evenif Cirillo authorizedPlaintiffs’ billing practices,a successfuloutcome

for Plaintiffs remaineddoubtful for at leasttwo reasons.First, theevidencegatheredshowed

discrepanciesin four of Plaintiffs’ timecardsbeforeCirillo allegedlyauthorizedPlaintiffs’ billing

practices. Def. Local 15C’s Stmt.¶ 151; Pls.’ Resp.56.1 Stmt.¶ 151. And, second,Local 15C’s

CBA with ADDA bothtrumpedandconflictedwith Plaintiffs’ unilateraldealwith Cirillo. The

CBA trumpedPlaintiffs’ unilateraldealwith Cirillo as it identifiedLocal I 5C as the“sole

representativefor unit members.”Def Local l5C’s Stmt. ¶ 6; Pis.’ Resp.56.1 Stmt.¶ 6. The

CBA conflictedwith Plaintiffs’ unilateraldealwith Cirillo becauseit did not specificallyaddress
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“piecework” paymentandotherwiseprovidedfor paymentfor “work performed”or “hours

worked.” Def. Local 15C’s Stmt. ¶J9-11 ; Pls.’ Resp.56.1 Stmt.¶J9-11. To theextentthat

Plaintiffs attemptto refutethis interpretation,“a uniondoesnot breachits duty of fair

representationby rejectingan employee’sinterpretationof the collectivebargainingagreement
unlesstheunion’s interpretationis itself arbitraryor unreasonable.”Bachev. Am. Tel. & Tel.,
840 F.2d283, 291 (5th Cir. 1988) (quotedfavorablyin Acostav. HOVENSA LLC, 2013 WL
3481714,*2 (3d Cir. July 9, 2013). Plaintiffs havefailed to comeforwardwith anyevidenceor
binding legal authoritysuggesting—muchlessdemonstrating—thatLocal 1 SC’s interpretationof
the CBA is arbitraryor unreasonable.SincePlaintiffs havefailed to raisea genuinedisputeof
materialfact, summaryjudgmentin favor of Local I SC is properasto Plaintiffs’ breachof the
duty of fair representationclaim.

B. WhetherADDA Breachedits CBA with Local I 5C

Again, “[a] breachof theduty of fair representationis a ‘necessaryconditionprecedent’
to the . . . [breachof theCBA claim againsttheemployer] in hybrid suitswherethe employee
suesboth the employerandunion. . . .“ Aibright, 273 F.3dat 576. Here,this condition
precedentto Plaintiffs’ breachof the CBA claim againstADDA is not met asthis Court above
held that Local 1 5C did not breachtheduty of fair representation.Accordingly, the Court grants
ADDA’s motion for summaryjudgmentas to Plaintiffs’ breachof theCBA claim.4See,e.g.,
Fajardov. FoodtownSupermarkets,702 F. Supp.502, 508 (D.N.J. 1988) (grantingemployer’s
motion for summaryjudgmenton breachof CBA claim whereplaintiff failed to proffer
sufficient evidencefrom which ajury could concludethat theunionbreachedits duty of fair
representation).

‘ To the extentthat Plaintiffs now attemptto assertanequitableestoppelclaim againstADDA, this claim wasnot setforth in the operativecomplaintin this matterandis, therefore,not properlybeforethis Court.
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IV. CONCLUSION

For thereasonsdiscussedherein,Defendants’motionsfor summaryjudgmentare

GRANTED in their entirety.

An appropriateOrderaccompaniesthis Opinion.

DATED: ‘3 of October,2013.

JO L. LINARES
U.S. DISTRICT JUDGE
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