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DEBEVOISE, Senior District Judge

This matter arises out of the arrest of Riéfi, Michelle Williams, by Elizabeth Police
Officers Johanna Rivera and Rodney Dorilus (tb#icers”). Williams instituted this 42 U.S.C.

§ 1983 action against the Officers and the Citilafabeth (the “City”) asserting, in general,
excessive use of force, invasion of privacy, fa&lto provide adequate medical treatment, and
malicious prosecution. By Order dated Seften®, 2010 this court granted summary judgment
for the Officers and dismissed all claims againstrth Presently before the court are the City’s
Motion for Summary Judgnm¢ and Plaintiff’'s Cross-Motion faa Continuance pursuant to Rule
56(f).! For the reasons set forth below, the Bitylotion will be ganted and Plaintiff's
Amended Complaint will be dismissed with price. Plaintiff's Crgs-Motion will be denied.

l. BACKGROUND?

On Sunday morning, November 18, 2007 alLl%Z.m., the Officers were on duty as
uniformed police officers employed by the City. Thegre dispatched to assist Joshua Karp and
his wife Elissa Karp, who are tenants of 80XtNdBroad Street #5D on the fifth floor of the
building.

When the Karps came home late on Saturdghit, they found a woman they did not
recognize “passed out” in front tife door to their apartment. (Joshua Karp Dep. 34:16, Mar.
11, 2010.). The woman was Williams, the 25-yeartefthnt of #8B on the eighth floor of the
building. She smelled of alcohol. (I84:23.) Williams appeared tie wearing a pants suit,

with the shirt up over her head she was topless and waswetring undergarments. She may

! Rule 56 was amended, effective December 1, 2010, such that the standard governing a motion
for a continuance is now contained in subtisec56(d), not 56(f).Plaintiff's citation to

subsection 56(f) was correct at the time the motran filed. However, for the sake of accuracy,

the court will cite to the new sub-section the remainder of this Opinion and the corresponding
Order. It should be notedahthe substance of the stkard was mostly unchanged.

% The facts of this case were detailedhia court’'s Opinion dated September 9, 2010 (the
“September § Opinion”). They are repeated here floe sake of completeness and consistency.



have been wearing the suit jacket over the sl8he was not wearingeés. (Elissa Karp Dep.
7:23-8:16, Mar. 11, 2010.) The Karps assumedvehis “a homeless person that got into the
building from the bus stop.” (J. Karp Dep. 14283.) They called the building superintendant
but he did not answer so they went dowthi lobby of the building and called the police to
report a suspicious person.

When the Officers arrived at the scene #she Karps took them upstairs, Williams had
not moved. (J. Karp Dep. 37:8-38:) Rivera touched her shder and checked her wrist for
vital signs. (Johanna Rivera Dep. 65:8-20, Nk8;.2009.) The Officers attempted to wake her
up by calling to her, “[w]ake up, get up,” for ab@uminute and she did not respond. (J. Karp
Dep. 38:24-39:15.) Next, Dorilus shook her faditile Rivera touched her hand and tapped on
her shoulder. (Rivera Dep. 66:13-14.) Williastdl did not respond. (J. Karp Dep. 40:14-21.)

Williams woke up suddenly. The accounts @& ticident offered by Joshua Karp, Elissa
Karp, Rivera and Dorilus all concur describing that as soon as Williams woke up, she began to
flail her arms and legs, kicknd yell at the officers.

Joshua Karp observed: “[s]he jumped upappeared to be sreone who was highly
intoxicated plus probably on awedrugs trying to get up.” (Karp Dep. 43:12-19.) She started
“[s]winging [her arms], [in a] windmill motion'and “kick[ing] her legs, like a baby temper
tantrum.” (Id. 49:16-23.) The Karps retreated to tharstell, which was “very close,” about
“two doors from their apartment” for protemti and observed the scene from there. 1(Bd14-

15; 14:17-22.) Elissa Karp observed th#ltilliams] was running back and forth to our
apartment door trying to open the door. At that ptiiey were just holdinger to try to stabilize
her.” (E. Karp Dep. 12:9-14.) “She was resgtihem, flailing her arms and legs, and he pinned

her against the wall holding her arms down to prevent her from hitting him.” (J. Karp Dep.



19:17-20.) The Officers informed Williams that she “ttad¢ome, she didn’t live here.” (J. Karp
Dep. 13:13-14.) When “the officers told her teae had to leave [] she tried banging on the
[Karps’ apartment] door.” (J. Karp Dep. 13:12:) “She was [] shouting and screaming for a
whole bunch of the time.” The only word JoshuagKeould make out that she said was “bitch.”
(Id. 31:17-24.) 1t appeared to Joshua Kamt Williams was “attacking” the Officers. (Id.
51:12.) Joshua Karp testified that he did netai¢gher Officer hit Williams, but he did see her
kick and hit them. (20:10-16:She got it together somewhatwdere she was able to walk
without the officers forcing her to walk. Onceyhet go of her, she meback to the door and
started ringing the doorbell that we had and $mmgson the door.” (J. Karp Dep. 14:12-16.)
According to Dorilus, “when she finally tued over...she attacked us.” (Rodney Dorilus

Dep. 73:15-16, Nov. 9, 2009.) “We were never abledip this lady irany way....[s]he started
kicking, punching, fighting. When she turned ovewas a fight that welidn’'t expect.” (Id.
75:17-24.) Rivera stated in the police reptwie advised Ms. Williams to calm down...or she
would be placed under arrest for disorderly condu@ntonelli Cert. App. B.) At some point,
she kicked him in the groin and punched Rivdiaorilus Dep. 76:7-8; Antonelli Cert. App. B.)
Rivera stated that she was “combative” dmean kicking and punching myself and my
partner” and “flailing.” (Johanna Rera Dep. 77:20-78:19.) Dorilus recalls:

| think she tried to stand up. | domémember exactly. | think she

was trying to get up. It was a figahd she was trying to get away

from us, | believe....She was fighginconstantly fighting, kicking,

crawling, trying to bite. Sheas acting like a crazy woman.
(Dorilus Dep. 96:16-22.)

When the Officers advised Williams that stxa@s under arrest, she continued to fight and

kick. (Id.97:5-10.) While they were attempting toest her, Williams repeatedly tried to stand



up, and they “took her back down.” (Ki7:17-98:4.) Dorilus strucWilliams “to get her under
control.” (1d.99:22-23.) Dorilus stated,

She might have got struck in tfece. That wasn’t the intended

target. | threw punches. | wasiitending to hit her in the face,

but she might have got struck in the face.
(Id. 101:19-22.)

Rivera also testified that she struck Williamgh her hands during the struggle. (Rivera
Dep. 81:16-25.) Dorilus testified, “[w]e tried coligmce holds with hethat didn’t work. We
tried pressure points, that didwork.” (Dorilus Dep. 99:23-25; sedsoRivera Dep. 80:1-2.)
Dorilus described the struggle wiliilliams as “fierce” and “violent,” and said that during the
struggle, Williams was “loud and profane.” In the end, the Officers together were able to put
handcuffs on Williams. _(1d102:17-103:22.) Rivera’s policepert stated, “aftea brief struggle
we were able to complete the handcuff procedufAntonelli Cert. App. B.) To do so, they had
to force her arms behind her back. (DorilupDE00:14-15.) When they escorted her to the
elevator, they had to help her walk. (RivBep. 81:5-6; Michelle Williams Dep. 98:5-6, Oct.
23, 2009.) The Officers completed a “use otéoreport,” which stated that Williams had
resisted police officer controhd posed a “physical threat/attack” on a potiffecer. The report
states that the Officers used a compliance hod hands/fists. (Antonelli Cert. App. C.)
Williams's story differs from the accounts okt®fficers and the Karps, mostly in that

she does not recall kicking, flailj or yelling at the OfficersOn Saturday, November 17, 2007,
between about 6:00 p.m. and 9:00 p.m., Williananrtwo glasses of wine and took about 300

milligrams of Seroquel, a sedativeWilliams had not eaten for two days. Around 9:00 p.m., she

went downstairs to visit an acqance who lived on the fifth floor. She drank one or two rum

% Williams was also taking an antidepressamd a mood stabilizer #te time. Williams’s
prescribed dosage of Seroquel was applrézgs than 150 milligras. (See Williams Dep.
68:14-69:16.)



and coca-cola mixed drinks with him. After abaathour, she began teetedisoriened, “[l]ike
everything was spinning,” and felt “[r]eally &ey and lethargic.” (Michelle Williams Dep.
77:18-21, 79:15-16, Oct. 23, 2009.) Williams has nonowy of how she left the acquaintance’s
apartment. (1d78:23-25.) Williams does recall getting ready for bed in her apartment and going
to sleep there._(I81:22-24.) When the Officers woke her up in the hallway in front of the
Karps’ apartment door, she thought she was stileinbed. The first thing she remembered was
“being nudged, like someone hitting my Isitle of my body anddaring voices.” (1d83:15-
16.) She felt confused and disoriented andhdidunderstand what the people “want[ed] from
her,” or that they were police officers. (Ril:11-22.) She recalls Ingj lifted “up off my bed”
and “brought to my feet.”_(IdB8:2-16.) Her vision was “inna out” during the incident._(ld.
89:16-17.) Once she was brought to her feet veds “knocked down because [she] was hit”
near her “ear or [her] head.” (181:4-6, 96:7.) Williams testéd that, “I thought that it was
[the female officer’s] fist [that hit me], buididn’t see her fist, | just felt it.” _(1d97:5-6.)
Williams testified that the “hitting” lasted for about two minutes. 9i¢t16.) When asked
whether she remembers kicking or striking @féicers, Wiliams answered “no,” and “no, | do
not remember.” (107:13-108:4.) Williams did finatve any identification with her and she does
not remember telling the officers that she livedhe building. (102:13-19.) Williams does not
appear to contend that the Officers used arpramper force after they handcuffed her and when
they escorted her out of the laling and into the police car.

There is some dispute as to how Williams was dressed when she was found and arrested.
Elissa Karp observed that Williams appeared tabaring a pants suit, with “her shirt over her
head so she was topless, and she was weaaing...she was wearing the jacket and the shirt

that was underneath was over her face.” (EpKzep. 7:23-8:16.) Joshua Karp concurs with



his wife in that he described Williams asgtess” several times over the course of his
deposition. Dorilus remembers that when theyséeceher, Williams was wearing a shirt, but it
was partially ripped and partially on her bodi2orilus Dep. 128:11-12.) Rivera basically
agrees.

When Williams arrived at the station, she remembers that she could see herself and she
was wearing “a black pea coat and pin-striped suit pants.” (Will2eps 102:23-103:5.)
Williams stated that the pea coat “had todieecked in’ although it was [her] only possession;
literally the clothes offny back and it was hung up with a #tkand put with the cell phones and
other peoples [sic] possessions.” Once aptiee station, Williams does not believe that
Dorilus and Rivera remained inglprocessing area with her. (Id4:23-105:1.) According to
her deposition, she was fingerpgdtright after being brought the station—before she was
placed in the cellblock._(1d.04:3-19.) While she was Iogj fingerprinted, another female
officer took her to put a “piece of plastic on me.” (169:9-13.) It was Tyvek shirt with
sleeves. (1d114:10-12.)

At the station, one of the Officers called EMS because Williams complained of pain.
(Dorilus Dep. 131:23-132:20.) The Amended Conmtlalleges that Williams suffered an
injured right eye socket, ear hemorrhagingj aruising and lacerains about her head, body,
and feet. (Am. Compl. T 27.)

Rivera signed a complaint against Williaotgrging her with disorderly conduct, N.J.
Stat. Ann. 2C:33-2, assault on police, N.J. Stan.£2C:12-1(b)(5)(A), and resisting arrest, N.J.
Stat. Ann. 2C:29-2(a). Dorilus signed a complaigainst Williams for assault on police. The

charges were dismissed because tHe€t did not appear in court.



The Amended Complaint was filed on Agil, 2010 after the parties had engaged in
substantial discovery. Williams asserts fivesssliof action in the Amended Complaint. Count
One asserts a § 1983 claim for nuipal liability on the part othe City for negligent training
and supervision. Count Two is a § 1983 claigainst the Officers for excessive force in
violation of the Fourth anddurteenth Amendment. Count Three asserts a cause of action
against the City for invasion of privacy in véblon of Williams’s Fourth Amendment rights.
Count Four is a 8§ 1983 claim against the City fdufa to provide medical services. Count Five
is a common law claim for malicioysosecution against the Officers.

Il. DEFENDANT'S MOTION FOR SUMMARY JUDGMENT

A. Standard of Review

Summary judgment is proper wie€ithere is no genuine disguas to any material fact
and the movant is entitled to judgment as a mafte&aw.” Fed.R.Civ.P. 56(a). For an issue to
be genuine, there must be “a sufficient evideptimsis on which a reasonable jury could find

for the non-moving party.” Kaucher v. County of BuckS5 F.3d 418, 423 (3d Cir. 2006). For

a fact to be material, it mubave the ability to “affect theutcome of the suit under governing
law.” 1d. Disputes over irrelevant or unnecesdawots will not preclude a grant of summary
judgment.

The party moving for summary judgment hias burden of showing that no genuine

issue of material fact extss Celotex Corp. v. Catre#t77 U.S. 317, 323 (1986). When the

moving party does not bear the ten of proof at trial, thenoving party may discharge its
burden by showing that there is an absen@vmfence to suppbthe non-moving party’s case.
Id. at 325. If the moving party can make sackhowing, then the burden shifts to the non-

moving party to present Elence that a genuine fact issue exend a trial imiecessary. Idat



324. In meeting its burden, the non-moving pantyst offer specific facts that establish a
material dispute, not simply create “some rphisical doubt as to ¢hmaterial facts.”

Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Cotg5 U.S. 574, 586-87 (1986).

In deciding whether an issue of teaal fact exists, the Court rauconsider all facts and their

reasonable inferences in the light miastorable to the non-moving party. Je@. Coal Ass'n v.

Babbitt 63 F.3d 231, 236 (3d Cir. 1995). The Couit'sction, however, is not to weigh the
evidence and rule on the truthtbé matter, but rather to detana whether there is a genuine

issue for trial._Anderson v. Liberty Lobby, Ind.77 U.S. 242, 249 (1986). If there are no issues

that require a trial, then judgmentasnatter of law is appropriate. k. 251-52.

B. Plaintiff's Amended Complaint

Count One of the Amended Complaint alleges tlia City, as a matter of policy and
practice, has been deliberateldiiferent to the need to adequigterain its police officers with
regard to the use of force that can be useohgum arrest, and that the City has tolerated a
custom and practice of excessiwae of force by police officers.

The court already ruled in the Septemb®Obinion that the Officers did not use
excessive force when they arrested Plaintffithout an underlying constitutional violation,
Plaintiff cannot sustain a causeadition against the City fong alleged failure to train and
supervise its officers with regard to the amaonfrfiorce used during therrest because she did
not experience any excessive force. Thus, samudgment will be graed with respect to
Count One.

Count Two alleges that the Officers assaulted Wifis. As stated in the Septemb8r 9

Opinion, Count Two does not appear to state a cause of actiontdabgeai@sty. Nonetheless, to



the extent Count Two asserts a claim agairestiity, summary judgment is appropriate for the
same reasons it is appropriatigh respect to Count One.

Count Three alleges that Plaintiff was arrestaadedetained in a semi-nude state. (Am.
Compl. 1 41.) Plaintiff alleges that this violated her constitutional rights because she “had a
reasonable expectation not to be observed uredadh to have her private parts observed by
others.” (Id.941.) She asserts this claim againstGity for failing, as a matter of policy and
practice, to adequately train fislice officers to providarrestees with suffient body coverage.

Although there is some dispuas to what Plaintiff wasearing when the Karp’s found
her lying unconscious on the hally#ioor, it is undisputed that sheas in a semi-nude state. It
is also undisputed that sheswaearing a pea coat and panten she arrived at the police
station. Plaintiff testified that when the Offisdook her to the police station she was wearing a
black pea coat that covered her upper boui/@n-striped pants on her lower body. Thus,
although Plaintiff may have be@artially undressed dung the violent strugglleading up to her
arrest, it is clear thahe Officers covered her up once stas subdued and before she was taken
into the police station.

Upon arriving at the policeation someone made her chelok pea coat as a personal
item but a female officer gave her a Tyvek suit shdhgreafter. Plaintiff testified that a female
officer gave her a “plastic” gt right after being brought tthe station, while she was being
fingerprinted. This occurred before her mug-shkias taken and before she was brought to the
cellblock. These facts, all of which aterived from Williams’s own testimony, belie her
assertion that she was forced to remapidss longer than reasonably necessary.

Even if Plaintiff could demonstrate the individual officer acted unreasonably, to

sustain a cause of action against @ity she would need to shdhat the officer’'s actions were

10



the result of the City’s failure to properly tnesaid officer. Plaintf has failed to produce any
evidence in that regard. Finglit should be noted that Plaiffitdoes not address this Count in
her opposition papers. Thus, for all of the foregaieasons, summary juagnt will be granted
with respect to Count Three.

Count Four alleges that the City has failed taitr its police officers with respect to
providing medical care to people inlipe custody. In the Septembé? @pinion the court found
the following:

It is uncontested that when Williams complained of pain at the police
station, either Dorilus or Rera called for Emergency Mial Services (‘EMS”).
Rivera saw the medical personnel intgirsg with Williams but she was not
involved in the conversation. Later, shimte in her police report that “EMS-6
was notified and responded to the celttdavhere Ms. Williams refused medical

attention.” During her deposition, Rivestated that EMS informed her that
Williams refused medical attention.

Thus, no reasonable jury could concludat tRlaintiff was not provided with proper
medical care or that the City failed to trainptdice officers with respéc¢o providing medical
care. Summary judgment will be gtad with respect to Count Four.

Count Five alleged a malicious prosecution ateagainst the Officers. In granting
summary judgment to the Officers, the SeptemBeBginion concluded that the “only claims
that remain in this case are Counts One, Tli¥ear, and Five against the City of Elizabeth.”
But Count Five does not appearassert a claim againtte City and Plaintiff states in her sur-
reply brief that “[P]laintiff has never assertedlaim against the City of Elizabeth for malicious

prosecution . . ..” Thus, summary judgmeiit be granted with respect to Count Five.

lll. PLAINTIFF'S CROSS- MOTION FOR CONTINUANCE
Plaintiff filed a Cross-Motion for a Continnee to allow additional discovery pursuant to

Rule 56(d). However, it is clear from the aboaet$ that Plaintiff’'s claimare totally lacking in

11



merit. The record already shows that summswyarranted. Allowing Plaintiff to conduct
additional discovery would be futile. ThusaPitiff's Cross-Motion for Continuance will be
denied as moot.
V. CONCLUSION
For the reasons set forth above, the Cit&tion for Summary Judgnmé will be granted
and Plaintiff’'s Amended Complaint will be disssed with prejudice. Plaintiff's Motion for a

Continuance will be denied. The Court will enter an order implementing this opinion.

s/ Dickinson R. Debevoise
DICKINSON R. DEBEVOISE, U.S.S.D.J.

Dated: December 10, 2010
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