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DEBEVOISE, Senior District Judge

Plaintiffs’ case arises out of allegatiasfsdeception and bad faith conduct by a health
insurance company. Plaintiffs Beverly Clark, &3sPaul, Warren Gold, Linda M. Cusanelli,
Carole L. Walcher, and Terri L. DrogellVefiled a class action complaint against The
Prudential Insurance Company of America (“Pntdd”) alleging thatPrudential concealed a
fatal actuarial defect in a healtisurance plan sold across the nation. Presently before the Court
is Plaintiffs’ appeal of a dcovery order dated March 1, 20(e “March 2011” order) denying
Plaintiff's challenge to the confidentiality desigioas of fiteen documents. Plaintiffs argue that
the documents are not protectable as confidemidérial under Rule 26(c) and that the current
designation is unsupportable.

For the reasons set forth below, March 2011 Order is REVERSED as to the
designation of the fifteen documents at issue.

l. BACKGROUND

The facts of this case and pealural history are discussedyatat length in several prior
opinions dated September 14, 2009 (Doc. No. 39), September 9, 2010 (Doc. No. 98), and March
15, 2011 (Doc. No. 156). The essential details are as follows. Plaintiffs are former customers of
Prudential who purchased health insurancesphaarketed under the name Coordinated Health
Insurance Prograh{*CHIP"). Prudential sold CHIP toughout the United States from 1973

through 1981. The terms of CHIP permitted passdrs to continue to renew the policies

! There has been some inconsistency in haptirties define the mmym CHIP. In their
Fifth Amended Complaint, Plaintiffs defimeas “Coordinated Healtmsurance Program.”
(Complaint § 1). But in their aving papers, Plaintiffs insteadliciathe “Comprehensive Health
Insurance Program.” (PIl. Br. 1). Similarly, Detant states thatshould be “Coordinated
Health Insurance Plan” in their opposition pag@rsf. Br. 1). But all of Defendant’s documents
at issue in this motion refer to it asé@dinated Health Insance Program.” See.g, PRU-BC-
00001287, PRU-BC-000033769, PRU-BC-00033933JH€-00044333. As Prudential’s
documents are internally consistent and comyidlt the complaint, the most likely conclusion
is that neither party managed to correctlfirdethe acronym in thebriefing on this motion.



indefinitely. However, Plaintis allege that when Prudentizeased selling CHIP in 1981, it
destabilized the risk pool for exilsg policyholders, rendering it artial certainty that premiums
would spiral out of control until all plan garipants were forced to drop their coverage.
Plaintiffs further allege that Prudential concealed thisffach CHIP policyholders, causing
them to pay above-market premiums for many y@ad to forego the opportunity to purchase
alternative health care werage while they wergealthy enough to qualify.

The case has seen extensive motion praatideseveral modification to Plaintiffs’
putative claims and class repeatatives. On February 16, 20Plaintiffs filed their Fifth
Amended Complaint (“5AC”) alleging (1) fraudulemisrepresentatiolon behalf of a Multi-
State Fraud Class; (2) fraudulentiesmons, on behalf of a Multi-Stakgaud Class; (3) breach of
the duty of good faith and faiedling, on behalf of a Californtaubclass; and (4) violation of
California’s Unfair Competion Law (UCL), Cal. Bus. & Prof. Code 8§ 1720 seq., on behalf
of a California Subass. (Doc. No. 140).

Discovery has been ongoing since the fall of 2009, much of it directed at Prudential’s
business records. On March 22, 2010, the Capproved a Discovery Confidentiality Order
(“DCQO”) that was previously negotiated andegd-to by the partieDoc. No. 71). The DCO
permits the parties to designate material asfidential Business Information” if it includes:

0] Sensitive nonpublic financial information and statements;

(i) Business or technical farmation that, if disclosed to the general public or
competitors of any Party could reasonably be expected to cause competitive harm
to that Party;

(i)  Trade secrets;

(iv)  Proprietary business informatiangcluding business methods or practices,

business plans and records of intemtaiberations and decision-making, and
policies and procedures not generally published;



(v) Individual personal information thét protected from disclosure under

state or federal law, inatling identifying personal information, about any Party,

any employee of any partor any third party;

(vi) Any other information, the discdoire of which would, in the good faith

judgment of the Party designating théormation as Confidential Materials,

reasonably be expected to cause competiiarm to that Party and be detrimental

to the conduct of that Party’s business or the business of any of that Party’s

customers or clients, or would cause onenore of the Parties substantial harm.
Pursuant to the DCO, the parties are requingarevent documents designated as “Confidential
Business Information” from becoming a partloé public record. Cogmant of Court rules
regarding sealed filings, the DCO does not explinstruct the parties to file designated
documents under seal, but the confidentialitygailons that it imposes effectively requires
them to do so. The DCO also reaffirms thaadjudicating disputesver the designation of
documents, the designating party shall have thddsuof demonstrating that the material is
deserving of protection.

In August of 2010, Plaintiffs asked Prudeht@remove the comdentiality designation
on 15 documentspreviously produced by Prudential. (Bk. 29). Prudential refused to do so,
claiming that the documents reflected “propnigtiausiness information.” (PI. Ex. 30). In
October, the parties took the dispute to Jusllggop, writing a joint letter dated October 19, 2010
that attached the relevant dmeents and included arguments from both sides. (Doc. No. 108).
On March 1, 2011, Judge Shipp issued anraddaying Plaintiff’'s challenge. (Doc. No.

147). The March 2011 order did not articulate teasoning behind thecision. Plaintiffs now

appeal Judge Shipp’s decision and ask this Goudimd that the documents are not entitled to

protection under Rule 26(c).

2 Plaintiffs’ August 6, 2010 email requestestiesignation of 16 documents. Prudential
agreed to redesignatee of the documents, tes numbered PRU-BC-00036063-4.



1. DISCUSSION
A. Standard of Review
A Magistrate Judge’s decision is to be ouentd only to the extetihat the ruling is
“clearly erroneous or contrary to law.” L.\CIR. 72.1(c)(1)(A). The burden of showing that a
ruling is “clearly erroneous @ontrary to law rests with thgarty filing the appeal.” Marks v.
Struble 347 F. Supp. 2d 136, 149 (D.N.J. 2004). A firgplis clearly erroneous “when although
there is evidence to support it, the reviewing touarthe entire evidence is left with the definite

and firm conviction that a mistake has been committed.” Dome Petroleum Ltd. v. Employers

Mut. Liab. Ins. Ca.131 F.R.D. 63, 65 (D.N.J. 1990) (quoting United States v. U.S. Gypsum Co.
333 U.S. 364, 395 (1948)). Moreover, “[a] rulingcantrary to law if the magistrate judge has

misinterpreted or misapplied applicable laRharmaceutical Sales and Consulting Corp. v.

J.W.S. Delavau Co., Inc106 F.Supp.2d 761, 764 (D.N.J. 2000).

Where an appeal seeks reviefia matter within the purew of the Magistrate Judge,
such as a discovery dispute, an even moreeiatial standard, the “abei®f discretion standard”

must be applied. Kounelis v. Sherrg29 F.Supp.2d 503, 518 (D.N.J. 2008) (“[w]here a

magistrate judge is authorized to exerciseohiger discretion, the decision will be reversed only

for an abuse of discretion.”); sassoHolmes v. Pension Plan of Bethlehem Steel C@}3

F.3d 124, 138 (3d Cir. 2000) (discovery orderseexd for abuse of disetion). An abuse of
discretion occurs “when the jugdal action is arbitrary, fanaif or unreasonable, which is
another way of saying that discretion is abusely where no reasonable man would take the
view adopted by the trial court. If reasonablenmeuld differ as to the propriety of the action

taken by the trial court, then it cannot be ghat the trial court abesl its discretion.” Lindy



Bros. Builders v. American Rad@t& Standard Sanitary Cor®b40 F.2d 102, 115 (3d Cir.

1976).

Applying this deferential standard, thi®@t will examine each document to determine
whether confidentiality protectn was appropriately granted. As the March 2011 order does not
articulate its reasoning, the Coigtguided only by the Federal Raland applicable case law in
determining whether the decision was correct.

B. Rule 26(c) Protection

Under the Federal Rules, confidentiality resioics are not granted as a matter of course.
Rather, “a party wishing to obtain an or@éiprotection over discovery material must

demonstrate that ‘good causists for the order of ptection.” Pansy v. Borough of

Stroudsburg23 F.3d 772, 786 (3d Cir. 1994) quotifigd. R. Civ. P. Rule 26(&)To
demonstrate that “good cause” exists for a ptoteorder, the party s&ing protection must
demonstrate “with specificity” that “that disclasuwill work a clearly defined and serious injury

to the party seeking closure.”. IduotingPublicker Indus., Inc. v. Cohei33 F.2d 1059, 1071

(3d Cir. 1984). This requirement serves to balance legitimate privacy and secrecy interests
against the “common law public right of accesgutticial proceedings and records.” In re

Cendant Corp.260 F.3d 183, 192 (3d Cir. 2001).

8 A non-exclusive and non-mandatory list atfors that courts have considered in
determining whether “good cause” exists includds te interest in pracy of the party seeking
protection; (2) whether the information is thgisought for a legitimate purpose or an improper
purpose; (3) the prevention embarrassment, and whether that embarrassment would be
particularly serious; (4) wheth#re information sought is importata public health and safety;
(5) whether sharing of the information among atigs would promote fairness and efficiency;
(6) whether the party benefitting from the ordecoffidentiality is a public entity or official;
and (7) whether the case involves issues impottetite public.” _Arnold v. Pennsylvania, Dept.
of Transp, 477 F.3d 105, 108 (3d Cir. 2007) citiRrgnsy 23 F.3d at 787-88.




As a general rule, business information thauisstantially out of date is unlikely to merit

protection under Rule 26(c). NesHeods Corp. v. Aetna Cas. and Sur.,@9 F.R.D. 483,

485 (D.N.J. 1990) (“The purported need for pratetis substantially diminished where the
passage of time has made such documealts’yt A party seeking to protect outdated

information must make a specific showingpoésent harm. Deford v. Schmid Products Co., a

Div. of Schmid Laboratories, Inc120 F.R.D. 648, 654 (D.Md. 1987) (“While staleness of the

information sought to be protected is not an aliedbar to issuance of an order, it is a factor
which must be overcome by a specific showingmlsent harm.”). Speculative allegations of
injury will not suffice. Id (“Speculative allegations of injufyom the disclosure of years-old
information are not sufficient to wamt issuance of a protective order.”).

While parties frequently negate the terms of protectived®rs, the courts are not bound

to grant orders of protection tarkd to the stipulations of pas. Sprinturf, Inc. v. Southwest

Recreational Industries, In@16 F.R.D. 320, 323 (E.D.Pa. 2003) (“Protective orders stipulated

between the parties are not gargteed judicial approval.®)A court may not issue or enforce a
protective order absent a deteratinn that “good cause” exists.
As a threshold matter, none of the doemtnin this case contain private medical

information, social security numbers, or othavgie data about naturpersons. Prudential has

4 SeealsoJepson, Inc. v. Makita Elec. Works, Lt80 F.3d 854, 858 (7th Cir. 1994) (“In
deciding whether to isswestipulated protective order, thestrict court must independently
determine if ‘good cause’ exists.”); Pan&3 F.3d at 785 (describing the idea that “some courts
routinely sign orders which contain confidentialifauses without consading the propriety of
such orders, or the countervag public interests which are sacrificed by the orders” as
“[d]isturbing[]").

° Prudential argues that Plaintiffs’ endorsemafithe DCO constituseagreement that the
challenged documents are desenoahg@rotection and divests thisoGrt of the abilityto make an
independent determination. (Def. Br. 7-11). But even if Plaintiffs had agreed to the
confidentiality of the documeés—which requires a torturegading of the DCO—their
agreement is not binding on this Court.



disclaimed any embarrassment concerning the ctsntéithe documents (Def. Br. 21), and as a
corporation has no personalyarcy interest to proteéNo public policy interest is served in
maintaining the secrecy of the documents—indeethe extent that the documents highlight
bad faith efforts by Prudential &hirk its responsibilitie as an insurer, ¢hpublic interest is
served through their disclosur@onsequently, the extremeeagf the documents and scant
allegations of injuryby Prudential demonstratieat none of the documenrtgerit confidentiality
protection under Rule 26(c).
i November 22, 1994 M emorandum PRU-BC-00001284-1322

The cover to this document is a memorandum to Gene O’Hara, Chief Financial Officer,
from Don Southwell, President Prudential Insurance and Fir@al Services. It encloses a
business plan and exhibits prepared by Philli@rigg in mid November of 1994. The plan

discusses five potential strategies fotigating losses on CHIP, including altering the

6 SeeFCC v. AT& T Inc, 131 S.Ct. 1177, 1183 (2011). Qfwrse Prudential has the
ordinary privacy interests of a corporatiover sensitive business information. Carpenter v.
U.S, 484 U.S. 19, 26 (1987) (“Confidential infoation acquired or compiled by a corporation
in the course and conduct of its business is aaspet property to which the corporation has the
exclusive right and benefit, and which a caafrequity will protect through the injunctive
process or other appropriate remedy”). Howevehig case that interest has been substantially
diminished by the passage of time.

! Prudential claims that it “need not demtate a monetizable injury” to obtain a
protective order, andites Pearson v. Mille211 F.3d 57 (3d Cir. 2000) in support. (Def. Br. 11).
However the Pearsarase involved the private medical ret®of individuals and an evaluation
of the “embarrassment” that those individualglmisuffer if the records were made public.
Pearson211 F.3d at 72. As a corporation, Pruddistiaghts against embarrassment extend only
to disclosures that will cause it finaacharm._Glenmede Trust Co. v. Thompsb6é F.3d 476,

484 (3d Cir. 1995) (“General alleians of injury to reputatioand client relationships or
embarrassment that may result from disseminadfqrivileged documents is insufficient to
justify judicial endorsement of an umbrella confidentiality agreetmWe have typically viewed
the ‘embarrassment’ factor in terms of non-pecuniary harm to indigidi@ever, the primary
measure of the well-being afbusiness is pecuniary.”).




contractual language used in the CHIP peticreplacing CHIP with an HMO plan,
supplementing CHIP with a less comprehengia® such as Pru-Med, buying off current
policyholders, and selling the TP block to another insurefhe plan includes detailed
information concerning CHIP’s financial gfermance from 1973-1994¢tuding total earned
premiums, claims, and prudent loss ratios. imeeno makes observations about the “regulatory
environment” in various states and includae®nymous information concerning seven example
CHIP policyholders.

While the detailed information in this document might once have merited protection
under Rule 26(c), particularly\gn the possibility of selling 60CHIP block, many years have
passed and the information is clearly stale. Tharftial results and bussgeplans set out in the
memorandum have long since made their wayuotialic disclosures. The market data and
intelligence, even if particularly astute, is so out of date as to render it useless to competitors.

Prudential claims that its ancient documerdstain “proprietary information” about
“business strategies” that cowdve third parties nfair leverage” over future business deals.
This argument strains credulity.istno great secret thatuiential regularly monitors the
financial performance of its products and engagesdeliberative decision making process to
determine whether a product should be discaetinor rescinded. Nor will it shock competitors
that Prudential considers the actions of regusatdren evaluating broad termination of benefits.
Prudential’s fear that its entitbought process will be extrapolated by competitors borders on
paranoia. The notion that clogajuarded particulars of Prud@d’'s business can be deduced
from decades old discussions about the problEn@HIP is exactly the kind of “speculative

allegation” of harm that has beemststently rejected by the courts. e, Deford,120

10



F.R.D. at 654. Nothing before the Court suggésat this dusty memandum provides a “keen
insight” into Prudential’s current business.

Prudential does not, and cannotyaastrate a credible threait present injury resulting
from the disclosure of information about a product that has been off the market for thirty years.
As such, this document is not protectable under Rule 26(c).

ii. Number of CHIP Poalicies PRU-BC-00025943

This is a chart detailing the number ofiae CHIP policies—both nationwide and in
California— for each year between 1975 and 2009. No other information is depicted on the
chart.

Prudential argues that this information slibloé protected because it “is included in
regulatory filings, which are themselves confiddntighis state.” (DefBr. 18). This argument
is unpersuasive. Regulatory filings contain &aggiantities of information. Some of that
information, such as the name and address ahtheer, is always publadly available. Other
information may become publically available att@dalate, such as auditéinancial statements
and balance sheets. Still othertpmrs of the filings are highly confidentiahd proprietary, such
as loss reserve data on product or transaction gpksi€l. The entire regulatory filing is kept
confidential, but that does nosélf demonstrate the secrecy of any individual portion of it.
Prudential has advanced no argument for why disdosiuthe inforce statistics will cause it a
particularized harm. As Prudential no longerss€HIP and the downwatdend reflected in the
data is a natural and obvious consequenceedblibck closure, this document is fundamentally

harmless and does not merit protection.
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iii. CHIP Policy Infor ce Data PRU-BC-00025944

Like the previous document, this chart details the number of nationwide CHIP policies
for each year between 1975 and 2009. This docuailentincludes the number of policies issued
to New Jersey residents. For the same reastatesd above, this document is not protectable.

iv. July 12, 1985 M emor andum PRU-BC-00025947-25982

This memorandum, authored by Arthur W. Bdn and addressed to multiple recipients
within Prudential, attaches a report predictesgalating CHIP losses. The report concludes that
Prudential must take action to terminate the pdicide report includes saatvarieties of data
about CHIP, including opinion surveys, aggegdemographic and health data of CHIP
insureds, and various stratifteans of the risk pool. Alstncluded are projections of the
financial performance of CHIP through 1987.

This document is over twenty-five yeansl. The financial performance data and
demographic information that it contains is dexsadut of date. The health care market about
which the memo was written has changed dramatically, and the policyholders that it seeks to
force out of CHIP have overwhelmingly alreddft the plan. Prudentiaffers no convincing
reason to keep this doment confidential.

V. February 21, 1990 Memorandum PRU-BC-00032120-32125

A claim consultant named Bonnie J. Snider prepared this memorandum describing
changes in Prudential’s handling of CHIP claiffise document details the practice of referring
reimbursement requests to two “case managessuices” for review because of the length and
complexity of CHIP claim files. The menadso describes changes to, among other things,
reimbursement procedures for laboratory kyalental expenses, henmedical equipment,

surgery, and mental health expenses.

12



Even if this document were current, ituisclear that Prudentiabuld demonstrate any
real harm from disclosure. The policies thatescribes would apply to—at most—the few
hundred remaining CHIP insureds. And there iseason to believe that the document reflects
current practice as it is more than two decamgf date. Even if it did, the competitive harm
would be minimal—as the documents make clear, no current competitors would seek to replicate
the disastrous CHIP product. As Prudential igfigo convincing reason to keep this document
from disclosure, it is ngtirotectable under Rule 26(c).

Vi September 5, 1983 M emorandum PRU-BC-00033661-33662

This memorandum summarizes a meethrgg took place on August 26, 1985 between
Prudential’'s Small Group Systems Departnard Health Insurance Administration
Department. It reports that those in attendatdbe meeting received a report arguing that the
CHIP product was losing significant amountswadney and should be cancelled immediately.
The memorandum takes issue with the idegaotcellation, suggestingahit would damage
Prudential’s reputation and not serve to mizieits losses. Handwritten notes from a person
named “Ken” state that he agrees with themorandum’s conclusions and believes that
attempting to remove 50,000 customers fromGhBP program poses a serious “moral issue.”

While potentially embarrassing to Prudentthls memorandum is utterly devoid of
confidential business information. It contams real data on any &frudential’s products,
internal processes, or financial performance. It is unlikely that such a document would merit a
protective order if written twap-seven days ago. The document was prepared twenty-seven

years ago and will not be protected.
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vii.  January 28, 1983 Memorandum PRU-BC-00033736-33737

Richard Drake wrote this memorandunBadwin Harris, theDirector of Group
Underwriting for Prudential’s Group Insuranbepartment. The memorandum states that
Prudential “recognized the possibility that [itbuld eventually have to terminate all inforce
CHIP contracts” aftedeclaring a moratorium on new CHs$Bles in 1981, and discusses several
outstanding “legal” and “policyholdeelations” questions that sta in the way of termination.

Like the previous memo, this is an old dotent containing no business secrets and few
surprises. It is not prettable under Rule 26(c).

viii.  October 5, 1983 M emorandum PRU-BC-00033743-33744

This memorandum answers questions aboustdiels of CHIP that were posed by David
J. Sherwood. It provides figuresncerning the total number GHIP policies outstanding as of
1983 and the projected underwritilogses to Prudential. Some dission is made about various
remediation plans, including ceglling coverage and negotiatimgth existing policyholders.

This information is out of date and the risktit poses to Prudential is minimal. It will
not be protected.

iX. November 18, 1988 M emor andum PRU-BC-00033769-33776

Marked “DRAFT” and “CONFIDENTIAL” thismemorandum provides various metrics
of the financial performance afvariety of Small Group anddividual Health products sold by
Prudential, including CHIP. Thmemorandum predicts losses1988 and describes several
possible “action items” to reduce internal experaas modify or eliminate product offerings in

the hopes of shoring up future returns.
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While the financial information and future lisss plans might have merited protection
in 1988, they are too old to be of serious concwmw. Prudential has failed to demonstrate why
this stale data merits confidentiality.

X. October 5, 1992 M emor andum PRU-BC-00033786-33795

This memorandum, titled “Individual Health Losses” provides information about the
financial performance of several individual bgdroducts sold by Prudential, including Pru-
Med, CHIP, and TEMP. An earnings statemeratiached for each product, and individual
strategies are discussed for reducing casismaproving expense rasoThe CHIP narrative
also discusses the existence of construcareelation suits by CHIP insureds based on the
repeated increases in premium pricing.

As above, nothing in this document suggestsitegtublication would cause likely injury
to Prudential. The financial information and figubusiness plans are too old to be of serious
concern now and will not be protected.

Xi. Individual Health Service Plan Types PRU-BC-00033933-33935

This document contains narragidescriptions of the key features of several individual
health insurance plans sold by Prudential udcig CHIP, CMN, CNJ, Pru-Med, and Individual
Health Plans (“H’s”). Each narrative also caints the number of polies still outstanding for
each product and a discussion of the benafitkweaknesses of theoduct features and
contractual language. An annotation the last page of the doeent reads “Total Inforce =
129,000". This number appears to be the suth@fsubtotals by product. The document is not
dated, but the number of inforce CHIP plan participants suggestis Was drafted in the early

to mid 1990s.
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The information contained in the narrativesot sensitive and the document is not
protectable.

xii.  December 12, 1980 L etter PRU-BC-00035888-35891

A district agent in San Diego wrote thistéx to Melvin P. Haycraft concerning rate
increases in the CHIP product line. The agecomemends against furthencreases, believing
that they will price Prudentiaut of the market and cede ground to its competitors. The agent
compares the cost of CHIP insurance for a 33 year-old male to that offered under plans sold by
Blue Cross, Blué&hield, and others.

None of the information in this letter ismfidential and the letter itself is over thirty
years old. The document does not merit protection.

xiii.  December 18, 1980 L etter PRU-BC-00035893-35894

This letter responds to questions presented in a memorandum written in November of
1980. While the questions are mestated, they appear to hasencerned possible ways of
reducing Prudential’s costs altitable to the CHIP product.

As above, none of the information in this leieconfidential and the letter itself is very
old. The document will not be protected.

xiv.  April 20, 1989 M emorandum PRU-BC-00044333-44336

This memorandum provides ten years of projected financial results for CHIP and makes
suggestions for how Prudential can improve plerformance of the program. The memorandum
contains statistics concerning the number of CHIP insutieearemiums that had been
collected to date, and thestory of rate increases.

None of this information is current or sensitive. The document is not protectable.

16



XV. February 13, 1987 Memorandum PRU-BC-00044339-44340
This memorandum to file describesibpprogram designed to convince CHIP
policyholders in Florida to switch over to a different individual heatho#fiering called PruCare
Plus. One stated reason for the plan isRmatential had been unaltb obtain the premium
increases from Floridagelators that it desired.
Nothing in this document merits protection.
[11.  CONCLUSION
For the reasons set forth above, Magist Judge Shipp’s March 1, 2011 order is
REVERSED to the extent that it upholds the confidentiality designations on documents bates
numbered as follows:
PRU-BC-00001284-1322  PRU-BC-00033661-33662RU-BC-00033933-33935
PRU-BC-00025943 PRU-BC-00033736-33737 PRU-BC-00035888-35891
PRU-BC-00025944 PRU-BC-00033743-33744 PRU-BC-00035893-35894
PRU-BC-00025947-25982 PRU-BC-00033769-33776 PRU-BC-00044333-44336

PRU-BC-00032120-32125 PRU-BC-00033786-33795 PRU-BC-00044339-44340

s/DickinsonR. Debevoise
DICKINSONR. DEBEVOISE,U.S.S.D.J.

Dated: May 13, 2011
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