WAHEED v. ATKINS Doc. 24

NOT FOR PUBLICATION

UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

BAKIRAH WAHEED, Hon. Dennis M. Cavanaugh
Plaintiff, E OPINION
V. Civil Action No. 09-CV-0467 (DMC)
ASIA ATKINS, .
Defendant.

DENNISM. CAVANAUGH, U.SD.J.

This matter comes before the Court upon motion by Defendant Asia Atkins to dismiss the
complaint for failure to state a claim pursuant to Fed. R. Civ. P. 12(b)(6) and for an entry of
summary judgment against pro se Plaintiff pursuant to Fed. R. Civ. P. 56(c). Pursuant to Fed. R.
Civ. P. 78, no ora argument was heard. After considering the submissionsof the parties, and based
upon the following, it is the decision of this Court for the reasons herein expressed, Defendant’s
motion to dismissis granted and Defendant’s motion for summary judgment is denied.

l. BACKGROUND

A. Complaint

By way of complaint, Bakirah Waheed (“Plaintiff”), inmate #591456 in New Jersey State
Prison (“NJSP”) in Trenton, New Jersey, aleges that Asia Atkins (“Defendant™), an NJSP Senior
Corrections Officer (“SCQ”), maliciously attacked Plaintiff with the cell door causing harm to
Plaintiff. Plaintiff assertsthat Defendant controlled the switchboard enabling the door to cell #4 to

open or close. At approximately 2:15 p.m., on January 17, 2009, Plaintiff alleges that Defendant
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intentionally closed the cell door on Plaintiff, interposing Plaintiff between the door and the cell.
Additionally, Plaintiff also contends Defendant verbally harassed and attacked Plaintiff. Finally,
Plaintiff allegesthat on January 22, 2009, Defendant admitted to causing Plaintiff bodily harm and
threatened Plaintiff’slife.

B. Internal Investigation

Initially, Plaintiff filed an inmate remedy form on January 17, 2009 that was forwarded to
the Specia Investigation Division on March 19, 2009. On April 8, 2009, Senior Investigator, Valisa
Leonard conducted an interview of Plaintiff inthe presence of Investigator Shawn Harrison. Inthat
interview, Plaintiff indicated that in approaching the cell door, it began to open, but upon entering
the door passageway, the door began to close. Plaintiff was stuck between the door and the door
jamb. Plaintiff yelled up to the control booth as shewas being “crushed.” At thetime, Plaintiff did
not notify a custody supervisor or floor officer of theincident. Plaintiff indicated that the previous
week averbal altercation arose between Plaintiff and Defendant concerning Plaintiff’ s time on the
telephone. Further, Plaintiff indicated that she believed Defendant was talking about her to other
officers. An assessment made by medical staff the day of the incident documented the following,
“Rt forearm had small amount of redness approx. 3in by 3in, w approx. 2 inred streak with broken
skin but no active bleeding. Good rt. radial pulses, skin warm and dry, good ROM rt arm. Area
cleansed with NSS, antibiotic ointment and telfa dressing applied.” [sic]

Senior Investigator Leonard also interviewed SCO Monigue Baylor, on duty at the time of
the incident, concerning the alegations. SCO Baylor indicated that she heard Defendant tell
Plaintiff to lock in. SCO Baylor then recalls Plaintiff yell out “open up her cell door” [sic]. SCO

Baylor then heard thedoor open and closeagain. SCO Baylor contendsthat shenever heard Plaintiff



scream out. At approximately 7:00 p.m. that day, SCO Baylor contendsthat Plaintiff told Sergeant
Salmon she required medical attention.

By way of interview, Defendant indicated that on the day of the incident, Defendant opened
Plaintiff’ scell door. Plaintiff entered the door, then stepped out and said, “wait before you close my
f***ing door.” Defendant contends that she opened the cell door again and closed it. Further,
according to Defendant, at no time was Plaintiff closed up in the door. Defendant also asserts that
Plaintiff never reported the injury to Defendant or a floor officer. Additionaly, earlier that day,
Plaintiff had been issued a citation for abusive language that was presented to Plaintiff by Sergeant
Salmon later that evening.

Investigator Leonard concluded that Plaintiff’s complaint was without merit because the
chargeof her injury did not ariseuntil after the sanction wasissued and further, because Plaintiff was
in aposition to avoid the slow moving door by stepping into the cell, rather than disobeying alock
in and stepping out into the hall. Notably, identified as a last resort, Plaintiff wrote a letter to
Commissioner George W. Hayman (“Commissioner Hayman”), dated March 3, 2009, because
Plaintiff’ scomplaint had not been addressed. Thereafter, the preceding investigation wasinstituted.

. LEGAL STANDARD

A Motion to Dismiss
“The[d]istrict [c]ourt, in deciding a motion under Fed. R. Civ. P. 12(b)(6), [is] required to
accept astrue al factua allegationsin the complaint and draw all inferencesin thefacts alleged in

the light most favorable to the [Plaintiff].” Phillipsv. County of Allegheny, 515 F.3d 224, 228 (3d

Cir. 2008). “While a complaint attacked by a Rule 12(b)(6) motion to dismiss does not need

detailed factua alegations, [ ] aplaintiff’sobligation to provide the‘grounds’ of his*entitlefment]



to relief’ requires more than labels and conclusions, and aformulaic recitation of the elements of a

cause of action will not do.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007). “[A courtis]

not bound to accept as true alegal conclusion couched as afactual alegation.” Papasanv. Allain,

478 U.S. 265, 286 (1986). “Factua alegations must be enough to raise aright to relief above a
speculativeleve, [ ] on the assumption that all factua alegationsin the complaint aretrue (even if

doubtful infact).” Bell at 555-56.
B. Summary Judgment

“A court reviewing asummary judgment motion must eval uatethe evidencein thelight most
favorable to the nonmoving party and draw all reasonable inferencesin that party's favor.” Gaston

V. U.S. Postal Serv., 2009 U.S. App. LEXIS5673(3d Cir. 2009). However, “[t]he judgment sought

should berendered if the pleadings, the discovery and disclosure materialsonfile, and any affidavits
show that thereisno genuineissue asto any material fact and that the movant isentitled to judgment

asamatter of law.” Fed. R. Civ. P. 56(c).

“A party against whom relief is sought may move at any time, with or without supporting
affidavits, for summary judgment on al or part of theclam.” Fed. R. Civ. P. 56(b). “[T]he burden
on the moving party may be discharged by "showing" -- that is, pointing out to the district court --

that there is an absence of evidence to support the nonmoving party's case.” Celotex Corp. V.

Cartrett, 477 U.S. 317, 325 (1986). “[R]egardliess of whether the moving party accompanies its
summary judgment motion with affidavits, the motion may, and should, be granted so long as
whatever is before the district court demonstrates that the standard for the entry of summary

judgment, as set forth in Rule 56(c).” Celotex, 477 U.S. at 323 (citing Fed. R. Civ. P. 56(c)).



Whenamotionfor summary judgment is properly made and supported, [by contrast,]
an opposing party may not rely merely on alegations or denialsin its own pleading;
rather, its response must--by affidavits or as otherwise provided in this rule--set out
specific facts showing a genuine issue for trial. If the opposing party does not so
respond, summary judgment should, if appropriate, be entered against that party.

Fed. R. Civ. P. 56(e)(2). “When the moving party has carried its burden under Rule 56(c), its
opponent must do more than simply show that there is some metaphysical doubt as to the material

facts” Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586 (1986) (internal

citations omitted). Indeed, “unsupported allegations in [a] memorandum and pleadings are

insufficient to repel summary judgment.” See Schoch v. First Fid. Bancorp., 912 F.2d 654, 657 (3d

Cir. 1990). Rule56(e) permits“a party contending that thereis no genuine dispute as to a specific,
essential fact ‘to demand at least one sworn averment of that fact before the lengthy process of

litigation continues.”” Id. (quoting Lujan v. Nationa Wildlife Fed'n., 497 U.S. 871, 889 (1990)). “It

isclear enough that unsworn statementsof counsel in memorandasubmitted to the court areevenless
effective in meeting the requirements of Rule 56(e) than are the unsupported allegations of the

pleadings.” Schoch, 912 F.2d at 657.

“ A movant isnot automatically entitled to summary judgment simply because the non-movant
fails to oppose the motion.” Johnson v. City of Asbury Park, 2009 U.S. Dist. LEXIS 115518, *5

(D.N.J. Dec. 11, 2009) (citing Anchorage Assoc. v. V.I. Bd. of Tax Rev., 922 F.2d 168, 175 (3d Cir.

1990)). “Instead, Rule 56 providesthat the Court may grant the unopposed motion ‘if appropriate.’”
Id. “Anunopposed motion isappropriately granted if the Court, following an anaysis on the merits,

determines that the movant is entitled to judgment as a matter of law.” 1d.
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1. DiscussioN
l. Motion to Dismiss Claims
A. Eleventh Amendment Claims

Defendant moves to dismiss Plaintiff’s claims arising pursuant to conduct occurring within
the scope of Defendant’ s official capacity as barred by immunity under the Eleventh Amendment to
the United States Constitution. Therefore, Defendant asserts that Plaintiff’s claims under the
Eleventh Amendment must be dismissed. A claim pursuant to 42 U.S.C. 8§ 1983 seeks aremedy for
deprivation of aperson’s“rights, privileges or immunities secured by the Constitution or laws of the

United States.” Capogrosso v. Supreme Court of N.J., 588 F.3d 180, *9 (D.N.J. 2009). “ The Eleventh

Amendment to the United States Constitution protects an unconsenting state or state agency from a

suit brought in federal court.” Id. at 8; see MCI Telecom Corp. v. Bell Atl. Pennsylvania, 271 F.3d

491, 503 (3d Cir. 2001). “The Eleventh Amendment bars a suit for money damages against a state

agency and state officials sued in their official capacities.” Gattisv. Phelps, 2009 U.S. App. LEXIS

20402, *2 (3d Cir. Sep. 14, 2009). “Thisimmunity does not extend to individual state officers sued
in their individual capacities for prospective injunctive or declaratory relief to remedy ongoing
violations of federal law.” Capogrosso, 588 F.3d at *8. To the extent that the relief sought is an
award of damages, the Plaintiff’s Eleventh Amendment claims against Defendant in her official

capacity are dismissed with prejudice.
B. 42 U.SC. §1983 Claims

Defendant argues that Defendant does not constitute a“person” for purposes of 42 U.S.C. §

1983 while operating in an official capacity and as a consequence, is not amenable to suit under that



provision. Pursuant to 42 U.S.C. § 1983,

[e]very person who, under color of any statute, ordinance, regulation, custom, or
usage, of any State or Territory or the District of Columbia, subjects, or causesto be
subjected, any citizen of the United States or other person within the jurisdiction
thereof to the deprivation of any rights, privileges, or immunities secured by the
Constitution and laws, shall be liable to the party injured in an action at law, suit in
equity, or other proper proceeding for redress, except that in any action brought
against a judicial officer for an act or omission taken in such officer's judicial
capacity, injunctive relief shall not be granted unless a declaratory decree was
violated or declaratory relief was unavailable. For the purposes of this section, any
Act of Congress applicable exclusively to the District of Columbia shall be
considered to be a statute of the District of Columbia.

“Obvioudly, state officials literally are persons.” Will v. Mich. Dep't of State Police, 491 U.S. 58,

71 (1989). “But asuit against a state official in his or her official capacity is not a suit against the

officia but rather isasuit against the official'soffice.” 1d. (citing Brandonv. Holt, 469 U.S. 464, 471

(1985)). “Assuch, itisnodifferent from asuit against the Stateitself.” 1d.; see Kentucky v. Graham,

473 U.S. 159, 165-66 (1985). Therefore, “neither a State nor its officials acting in their official
capacities are ‘persons under 8 1983.” Id. However, “astate officia in hisor her officia capacity,
when sued for injunctiverelief, would be aperson under § 1983 because officia capacity actionsfor
prospectiverelief are not treated as actions against the State.” 1d. at n.10 (citing Kentucky, 473 U.S.
at 167). To the extent that Defendant is being sued in an official capacity and the relief sought is not
injunctive, Defendant does not qualify as a person for purposes of 42 U.S.C. § 1983. Therefore, on
that ground Plaintiff’s 42 U.S.C. § 1983 claims against Defendant in her official capacity are

dismissed with prejudice.



. Summary Judgment Claims

A Eighth Amendment Claims

To the extent that the complaint may be read as aclaim for excessive force under the Eighth
Amendment to the United States Constitution, Defendant contends that such allegations should be
summarily dismissed asmeritlessand devoid of factual support. Accordingly, Defendant requeststhat
this Court grant summary judgment in Defendant’ s favor.

“Theinfliction of painin the course of aprison security measure, therefore, does not amount
to cruel and unusual punishment simply because it may appear in retrospect that the degree of force
authorized or applied for security purposes was unreasonable, and hence unnecessary in the strict

sense.” Whitley v. Albers, 475 U.S. 312, 319 (1986). “[W]henever prison officials stand accused of

using excessive physical force in violation of the Cruel and Unusual Punishments Clause, the core
judicial inquiryis[ ] whether forcewas applied in agood-faith effort to maintain or restorediscipline,

or maliciously and sadistically to causeharm.” Hudsonv. McMillian, 503 U.S. 1, 7(1992). “[C]ourts

considering a prisoner's claim must ask both if ‘the officials acted with a sufficiently culpable state
of mind’ andif the alleged wrongdoing wasobjectively ‘ harmful enough’ to establish aconstitutional

violation.” Id. at 8. Notably,

in determining whether a correctional officer has used excessive force in violation
of the Eighth Amendment, courtslook to several factorsincluding: (1) ‘the need for
the application of force'; (2) ‘the relationship between the need and the amount of
force that was used”; (3) "the extent of injury inflicted’; (4) ‘the extent of the threat
to the safety of staff and inmates, as reasonably perceived by responsible officialson
thebasisof thefactsknowntothem’; and (5) ‘ any effortsmadeto temper the severity
of aforceful response.’

Brooksv. Kyler, 204 F.3d 102, 106 (3d Cir. 2000). “[T]he absence of significant resulting injury is




not a per se reason for dismissing a clam based on aleged wanton and unnecessary use of force
against aprisoner.” 1d. at 108. “Although the extent of an injury provides a means of assessing the
legitimacy and scope of the force, the focus always remains on the force used (the blows).” Id. "The
constitutional touchstone is whether punishment is cruel and unusua.” Id. *Summary judgment in
favor of a defendant is not appropriate if "it appears that the evidence, viewed in the light most
favorableto the plaintiff, will support areliableinference of wantonnessin theinfliction of pain." 1d.

at 106.

Accepting Defendant’ s statement of undisputed material facts asadmitted, in accordancewith
Local Rule 56.1, when Plaintiff returned from the yard, Defendant opened the door and Plaintiff
entered the cell. Further, Plaintiff then walked out of the door and yelled, “wait before you close the
f***ingdoor” asthecell door continuedto close. Additionally, Defendant then opened the door again
so Plaintiff could enter thecell. Lastly, Defendant did not see Plaintiff get pinned in the cell door and
Defendant was not told, at the time of the incident, by Plaintiff that was Plaintiff was injured.

Nonethel ess, although Plaintiff doesnot filean opposition to thismotion, Plaintiff supportsher
contentionwith the submission of at | east threewritten statementsfrom other inmates concerning their
observations. Oneinmateindicates having observed Plaintiff’ sbody caught inthe cell door. Another
indicates that, following the incident, Defendant in reference to the incident conceded, “ That’ s right
| did it and | shouldve did it to you.” [sic]. Further, objective medical evidence supports Plaintiff’s
contention that she indeed suffered aninjury ontheday in question. Therefore, agenuineissue of fact
arises concerning whether Plaintiff’s injury resulted from being pinned by the cell door and if so,

whether that pinning was the product of malicious or sadistic intent or inadvertence. Therefore,



summary judgment is denied.*

B. New Jersey Sate Law Tort Claims

Finally, Defendant arguesthat to the extent Plaintiff’ s claims may be construed as New Jersey
State Law Tort Claims, Plaintiff failed to comply with N.J.S.A. 8§ 59:8-8 by filing a notice of tort
clam. Therefore, Defendant asserts that summary judgment should be entered in Defendant’ sfavor.
Pursuant to N.J.S.A. 8 59:8-3, titled Claims for Damages Against Public Entities, “[n]o action shall
be brought against a public entity or public employee under this act unlessthe claim upon whichitis
based shall have been presented in accordance with the procedure set forth in this chapter.” Pursuant
to N.J.S.A. 8§ 59:8-7, directing the place for presentation of aclaim, “[a] claim for damage or injury
arising under this act against the State shall be filed either with (1) the Attorney Genera or (2) the
department or agency involved in the alleged wrongful act or omission. A claimfor injury or damages
arising under this act against alocal public entity shall befiled with that entity.” Pursuant to N.J.S.A.
§509:8-8, directing thetimefor presentation of aclaim, “[a] claim relating to acause of action for death
or for injury or damage to person or to property shall be presented as provided in this chapter not later
than the ninetieth day after accrua of the cause of action.” “The claimant bears the burden of proving

that the claim wasfiled with the appropriate public entity.” Rolax v. Whitman, 175 F. Supp. 2d 720,

730 (D.N.J. 2001).
TheDepartment of Corrections, Special Investigation Division, initiated aninvestigationinthis
matter pursuant to a referral by Commissioner Hayman. Included in that referral and direction to

investigate isa copy of Plaintiff’ sletter, dated March 3, 2009, less than ninety days after the cause of

!See Fed. R. Civ. P. 56(d).
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action accrued. It isnot clear that Plaintiff has failed to comply with the requirements of N.J.S.A.
given that Plaintiff submitted noticeto the State of New Jersey, Department of Corrections by way of
letter to Commissioner Herman. Therefore, at thistime, Defendant’ s motion for summary judgment
asto Plaintiff’s New Jersey State Law Tort Clamsisdenied.
V. CONCLUSION

For the foregoing reasons, Defendant’ s motion to dismissisgranted and Defendant’ s motion

for summary judgment is denied. An appropriate order accompanies this opinion.

S/ Dennis M. Cavanaugh
Dennis M. Cavanaugh, U.S.D.J.

Dated: January 13, 2010

Origind: Clerk

CC: All Counsdl of Record
Hon. Mark Falk, U.S.M.J.
File
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