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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

JANE ADKINS,ETAL.,
Civil Action No. 09-1123 (SDW)
Plaintiffs,

V. : OPINION
JOHN B. SOGLIUZZOET AL.,

April 3, 2014
Defendants.

WIGENTON, District Judge:

This Court held trial for approximately five days during a two week pedgothmencing
January 21, 2014n this matter regardinglaintiff Jane Adkins (“Jane Adkins” or “Plaintiff”)
and defendants John B. Sogliuz#8ogliuzzd) and his wife Gaye Torran¢&Torrance”).*

This Court has jurisdiction to hear this matter pursuant to 28 U§1332. Based on
the testimony and evidence presented al, tifiis opinion constitutes th@ourt’s findings of fact

and conclusions of law pursuant to Federal Rule of Civil Procédi{es.

FINDINGS OF FACT

! Trial was held on January 21, 2014, January 24, 2014, and on January 27, 2014rio28ri2014.
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As this matter has been addressed several times bydhi$ @ver five years of motion
practice andoral argument, this Court will briefly provide its finding ¢acts and writes
primarily for the partiesThis Court makes the following findings:

Plaintiff is the sister of defendant Sogliozan attorneyand the sistein-law of his wife
Torrance (collectively with Sogliuzzo “Defendants”). Plaintiff and Sogluaee the children of
Jane P. Sogliuzzo (“Jare”). Jane S. and Mary T. Grimley (“Grimleyiyere first cousins.
Plaintiff and Sogliuzzaare refered to asthe nephew and niece &rimley. Both Jane S. and
Grimley are deceased.

Grimley was predeased by her husband and childaneS. was predeceased by her
husband, Walter Sogliuzziwho died in 1999 and one of her three children, W. Gerald
Sodiuzzo (who died in 2003) JaneS. and Grimley were survived byPlaintiff and Sogliuzzo,
both of whom are beneficiaries to their estat€sllowing the death of Walter Sogliuzzhis
remaining son, Defendant Sogliuzzo, took over the management of his mother’ safiaffaais.

Jane S. lived at 1228 Bloomfield Street in Hoboken, New Jersey (the “Hoboken House”).
In 2002, Grimley fell in her home on Garden Street in Hoboken &ed healthdeclined.
Grimley fell on thefloor of her kitchen and remained unable to move there for at least two days
until she was discovered. Following this incidehere was concern aboGtrimley’s ability to
live on her own, s&rimley moved into an apartment in the Hoboken House.

Jane Adins, Charlie Adkins(husband of Jane Adkins), Sogliuzzo, and Torrance
discovered cash in various partsGrimleys home while cleaning it out during her move to the
Hoboken House. Approximately $70,000 in cash was recovered from Grimley's apartment

upan her relocation. Sogliuzzo amaintiff. told Grimley that cash was found in her home and



Sogliuzzosaid he would deposit it in Grimlsybank account atlaven Savings BangHaven”
or “Haven Bank].

OnceGrimley moved into theHoboken House, SogliuzananagedGrimley s banking,
as well as his mother Jane S.’s finances. Sogliuzzo arranged with Haveapjooged power
of attorney with respect tGrimleys accounts.Paula lanng“lanna”), Sogliuzzo’s secretary
notarized the power of attorney giving Sogliuzzo authorizatiorGiamley's accounts, bushe
never actuallywitnessedGrimley sign the power of attorney. Sogliuzzo, who is an attorney,
was named asxecutor forthe estates dfoth Jane S. and Grimley.

During the period of 2004 to 2006, $321,040i9®onds was redeemed frd@rimley’s
account. Some tinds were deposited into a bank accdbat Torrance shared with her husband
Sogliuzzoduring that time period. dneof the depoi$és were in checksade out to Torrance, of
which Torrance claimed not to be award@orrance recalls receiving a check for $20,000 from
Grimley dated February 25, 2005, which Torrance indicates was for her chiltlri¢iois.

On October 16, 2006, Grimley died at 91 years éttintiff received a distributionrébm
Grimley's Estate from Sogliuzzo, for an amouhat Plaintiff believed was significantly less than
that which she was entitléd receive

Jane S. maintained a checking account and various savings accounts at Hudson United
Bank and TD Banknorth (which are predecesswigterest of TD Bank) and investment
accounts with Deutsche Bank Alex Brown.

Jane S.’s health declined over the years, @andérebruary 29, 2008, Jane S. died at 93

years old.



On March 4, 2008 Plaintiff discussed their mother's estate with Sogliuzzo, who
communicated to her that the only assets were about $14,000 in bank accounts and the Hoboken
House. WherPlaintiff inquired about their mother’s investment accoutsgliuzzo told her
that theywere to be paid thim upon the death of their mother.

On March 13, 2008)aneS.s will was probated by SogliuzzoThat morning Plaintiff
told Sogliuzzo via email that she had concerns and asked him not to probate the wiileyntil
had a chance to spealt the time Jan&.s will was probated, thenainasset in the estateas
the Hoboken House. On April 2, 2008, Sogliuzzo #&hdintiff met at Union Station in
Washington, D.C.At the April 2, 2008meeting, Plaintiffasked Sogliuzzokeut irregularities
she andher husband discovered concernithg accounts and estates of Jane Ater an
unpleasant discussiothey parted ways with thissues unresolved.

During the summer of 2008, Sogliuzzo gave up his positiorkxasufor of the estatend
Plairtiff was appointed kecutrix. Also, per Plaintiff's requestSogliuzzoceased to bé¢he
Executor of the Grimley &ate.

Starting in 2008 Plantiff reported experiencing anxiety attacks drebuentseizures.
Plaintiff began keeping reod of her seizures in June 2008. Plairdifprior medical history
includedmigraines,andin 2003 she had beediagnosed with &rain tumor On December 31,
2003, Plaintiff had surgery to remove the tumor, aftdrahe surgery, Plaintiff experienced
seizuresand numbness. However, Plaintiff saw an increase in the frequency of her sezfres a
2008.

On September 23, 2008)aintiff sued Sogliuzzo for undue influence in the Superior

Court of New Jersey, Chancery Division, Probate Part, Hudson County (the “StateC@se”).



In the State Court Cas®laintiff alleged that Sogliuzzo exerted undue influence over the
creation and managementaf account Jane S. maintained at Deutsche Bank Alex Brown.

In September 200&laintiff, as Executrix filed suit against Sogliuzzo in New Jersey
Chancery Court with claims including undue influence over their mollagie Sogliuzzo.On
March 13, 2009Plaintiff filed the initial complaint in this mattéf. Subsequently, Plaintiff
amended her complaint twicdiling the Third Amended Complat on January 13, 2012
(“Complaint” or “Compl.”).

On July 24, 2009, after Sogliuzzo invoked his Fifth Amendment rights in the State Court
Case, the Honorable Thomas P. Olivieri, then Presiding Judge, Superioriaigon County
(“Judge Olivieri”), struck Sogliuzzo’s answer based upon his unresponsiveness, andvesault
entered against Sogliuzzo.

On February 6, 2012, following proof hearings on various dates throughout 2011 and
2012, Judg®livieri found that Sogliuzzo had exerted undue influence overSaBased upon
that finding, on February 23, 2012, Judgkvieri issued a Final Judgmemnt favor of theEstate
of Jane S.andagainstSogliuzo in the amount of $520,41#Judge Olivieri Order”) (See
Olivieri Order dated Feb. 23, 202.) Notably, that Final Judgment included the following
components $224,436related to transfers and accrued interest from XseAlex Brown
account; $216,313 related to “checks made payable to John Sogliuzzo or his law pratigce
Pingry School’and accrued interest thereoand $61,150regardingtransfers and accrued
interest from “unaccounted favithdrawds from the savings accouritef Jane S (Id.) Judge

Olivieri also awarded nearly $2@00 in legal fees and costs to various law firmppealsfrom

% nitially, Plaintiff's husbandCharles Adkinswas also a plaintiff in this matter but was terminated as of August 3,
2010



JudgeOlivieri’s February 23, 2012 Final Judgmewmtrefiled by both Sogliuzzo andane S.’s
Estate This judgmentwasaffirmed on appeal.

A similar action was filed against Sogliuzzo relatedstimley’s Estatan the Superior
Court of New Jersey, Chancery Division, Probate Part, Hudson C{ubitynley State Court
Casé), but that matter has been staysuhding resolution of this caseJuflgeVelazquez Order
dated Sept. 3, 2012
. CONCLUSIONSOF LAW

Plaintiffs Complaint filed in this Court, included thirgix counts based upon New
Jersey statutory and common law causes of action against atslgaseparate named
defendants! During this litigation, this Court issueskveral letter orders and opinions, the
latest opinion being filed September 30, 201r@solving motions for summary judgment. (Dkt.
No. 285.) Several of the counts and financial defendants were addressed in this Courtis opinio
dated September 30, 2B and Plaintiff settled with the remainifigancial defendants prior to
trial.

The remaning Defendants and the separate claims regarding the estates of Jane S. and
Grimley will be discussed below. Asweral claims werereviously dismissed or addresset, a
the time of trial only the following claims remainedreach of Fiduciary Duty Mary T.
Grimley (Count One);Breach of Fiduciary Dty - Mary T. Grimley's Etate(Count Two);
Negligence of John B. Sogliuzzo Causingrit toJane EAdkins as tdMary T. Grimley and the

Estate of Mary T Grimley (Count Four);Malicious Misrepresentation dlising Harm(Count

1 Several financial institutions were originally named as mtédets, including Deutsche Bawitex Brown, TD
Bank, N.A., and Haven Savings Bank, but were dismissed or settted@tiial. H. Thompson Rodman was also a
named defendant that was terminated prior to trial.



Six); Intentional Infliction of EmotionaDistress ly John B. Sogliuzzo dainstJane EAdkins
(Count Seven); Aiding the @nmission of aTort - L. Gaye Torrance (Count Fourteen);
Conspiracy ¢ Commit Tort L. Gaye Torrance and John B. Sogliuzzo (Count Fifteen);
Conversion Against JohB. Sogliuzzo (Count Sevente@n Fraudulent Concealment By
Fiduciary John Sogliuzzo (Intervivos Transfgr@Count Nineteen)Fraudulent Concealment
Against John BSogliuzzoas Fiduciary of JanB. Sogliuzo (Count Twenty); Intentional Fraud
as b John SogliuzzqCount TwentyOne); Breach of Fiduciary Dty - Estates of Mry T.
Grimley and Jane.FSogliuzzo(Count TwentyTwo); Punitive Damages Against John Sogliuzzo
(Count TwentyThree); Wasting Anothés Property o Inheritance (Count TwentySix);
Conversion of Mary T Grimleys assetgCount TwentySeven); Conversion ofJane P
Sogliuzzos asset§Count TwentyEight); and Undue Influence On Masyintervivos Transfers

(Count ThirtyThree). Only theclaims that wer@nresolvedat trialwill be discussed hereifff.

Claims Regarding Torrance

At trial only threecountsremainedagainst Torrancel) Aiding the Commission of a Tort
(Count Fourteen); 2) Conspiracy @ommit Tort(Count Fifteen); and 3Yndue Influence on
Inter Vivos Transfers (Count Thirfyhree).

First, cespitePlaintiff's claims that Torrance was a-conspirator with Sogliuzzo and
exercisedundue influence over Grimleflaintiff did not provideadmissiblesvidence to support
this theory of liability as to Torrance. Plaintiff's edations includd the redemptions of more

than $300,000 in U.S. Savings Bonds belonging to Grimlegrrance testifiedhat she hadho

12 As several of the counts were recognized as duplicitous dtriaigthe analysis is organized by related legal
claims.



knowledge of various deposits regarding these boretseemed by Sogizza Torrance’s
testimony appeared credible, and Plaintiff did not offer any testimoagmarssibleevidence to
the contrary. While this Court does find that Torrance’s lack of knowledge abotunitie
further reflects negatively on Sogliuzzo, no @nde was presented to show culpability by
Torrance regarding the disposition of the bonds or their redemption.

In Count Fourteen, Plaintifilleges thafforrance “knewabout deposits [Sogliuzkavas
supposed to have made f@r[mley] of the $70,000 plugh cash recovered while John [ ] and
[Plaintiff] cleaned Grimley’s] apartment.” (Complf] 303.) However, at trial Plaintiff did not
offer sufficient proofs to this effecr testimony that supported tipesitionthat Torrance acted
to conspire or had knowledge of any alleged misappropriation of those fEodser, Plaintiff
did not demonstratthat Torrance acted as a conspiratoraoy of the claimsfor which she is
named. No admissible evidence was offered to demonstrate that Tora@eégheinvolved in
or knew of misappropriations or unlawful actiotisat were allegedlgommittedby her husband
Sogliuzzo. Evidence regarding a sharedent or common purpose to commit a tort was not
presented.

While Torrance acknowledged that she receive@,X as a gift from Grimley in
February 2005, which Torrance claims was toward her childsshsoltuition, Plaintiff has not
demonstrated that Torrance exercised undue influéoicehis single conveyance of funds.
Torrance was not in a confidentialationship with Grimley and Plaintiff has not shown that this

particular transfer was anything other than a gift to cover school fees.



This Court does not find Torrance liable in this matter. As such, all of the claims
regarding conspiracy will also bésthissedas Torrance was the last named alleged conspirator

of Sogliuzzo in this matter.

Claims Regar ding Sogliuzzo

As a preliminary mattethis Court will address the significance of the fact 8agliuzzo
has asserted his Fifth Amendment privilege in this actibarther,prior to trial, Plaintiff moved
for an adverse inference against Sogliuzzo. This application was granted.

In S.E.C. v. Graystone Nash, Inthe defendants invoked the Fiftm&ndment privilege,
refusing to answer questions during depositions. 25 F.3d 188489(3d Cir. 1994) As a
sanction, the District Court precluded defendants from presenting evidence in oppiosttie
plaintiffs summary judgment motion and grantagigment for the plaintiffs.d. While
recognizing thathe defendantad the right to the protection of the Fifth Amendméme, Third
Circuit noted that invoking that privilege had a prejudi@éect on the adversaryd. at 190.

The Graystonecourt regoned thatanctionshad to be tailored to provide equitable treatment to
the adversary, as well as accommodating the Fifth Amendment rights of thenpakiyng the
privilege. Id. at 192. “[T]he detriment to the party asserting [the privilege] should be no more
than is necessary to prevent unfair and unnecessary prejudice to the othetdsidéus,
“[a]lthough the privilege is available, prejudice to the other party must be minimized and an
equitable resolution adoptédMcMullen v. Bay Ship Mgmt335 F.3d 215, 2189 (3d Cir.

2003). According to the Third Circuitthe principle that the invocatiorf the privilege [against



selfincrimination] may not be toacbstly does not mean that it must beoStless” Graystone
25 F.3dat 191.

In Baxterv. Palmigiang the Supreme Court pointed out that a defendamkéncealone
was insufficient to support an adverse decision, but that such silence in conjunttiather
evidence against the defendant could support that result. 425 U.S. 383 @B76) see also
RAD Servs., Inc. v. Aetna Casualty & Sur.,@08 F.2d 271, 274 (3d Cir.1986).

In the instant matterPlaintiff has acknowledged that invoking the Fifth Amendment
alone cannot be the sole basis for a findingadility. However,Plaintiff argues that sufficient
evidencehas been put fortto support the allegations, which combined vibgliuzzos silence
proveshis liability on all counts. The additional evidenRkintiff relieson includes financial
records of Jane Soghmo and Mary Grimley and an accounting of hisaffairs managing their
finances. (SeePl.’s Proposed Finding of FacksAlthough this type of evidence may have been
sufficient to supporseveral of the allegations against Sogliuzzo, at trial much of thieresed
was not provided in accoadcewith the Federal Rufeof Evidence? This Courtmustrender its

decision based on the provided appropréatmissible evidence.

Estate oflJane Sogliuzzo

The testimony presented, and the documents that were admitted at trial, adequately
support the contention that Sogliuzzo asserted undue influence over Jane S. and Gviithiey.

respect to the §ate of Jane S., as Judge Olivieri indicated in 2012, k@ that Sogliuzzo used

13 plaintiff's forensic accountingxpert, Meghan Callenwas not able to testify regarding the accuracy of certain
financial records and statements.

10



undue influence over Jane S. and misappropriated funds related to hel*esiatesuch, this
Court understands the final judgment of more than $500,088uebeen calculated to address
this misappropriation. At tridbefore ths Court, Plaintiffneitherdemonstrated na@supported a
basis to provide additional grounds for liability or damages in excess of this amgartimg
the Estate of Jane S.

Other specific claims as they relate to the Estate of Jan#l e addressed below.
Intentional Infliction of Emotional Distress

To prevail on a claim for intentional infliction of emotional distress, a plaintiff must
establish: (1) intentional and outrageous conduct by the defendant; (2) proxiosdearad (3)
distress that is sever&ee Buckley v. Trenton Saving Fund Sa&&l1l N.J. 355, 366 (1988)
(internal citations omitted). To support this claim a plaintiff must demonstrate that the aigfe
either intended to do the act to produce emotional distress or “act[ed] recktesigjberate
disregard of a high degree of probalilthat emotional distress will follow.1d. (internal
citations omitted). According to the Restatement (Second) of Torts, the conduct must be “so
outrageous in character, and so extreme in degree, as to go beyond all possibleobounds
decency, and to beegarded as atrocious, and utterly intolerable in a civilized community.”
Restatement (Second) of Torts § 46, commersied also Zamboni v. Stam|&47 F.2d 73, 80
(3d Cir. 1988). This conduct must be the proximate cause of the plaimiffotional disess.
See Caputzal v. The Lindsay C48 N.J. 69, 77-78, 222 A.2d 513 (1966).

Additionally, the emotional distress suffered by the plaintiff must be “so severe that no

reasonable man could be expected to endur8uickley 111 N.J. at 367 (internaltaiions and

4 As previously noted, o February 23, 2012, a final judgment was entered in favor oEstate of Jane %nd
against Sogliuzzo for $520,414 due to misappadion and undue influenceS¢eJudge Olivieri Ordeér

11



guotationmarks omitted). A fmintiff is not required to prove a physical injury when defendant’s
conduct is directed at the plaintifee Hume v. Bayet78 N.J. Super. 310, 319 (Ch. Div. 1981).
“The severity of the emotional distress raisg®stions of both law and fact. Thus, the court
decides whether as a matter of law such emotional distress can be found, ang deei¢es
whether it has in fact been provetd” (internal citations omitted).

Plaintiff claims that Sogliuzzo’s conduatith respectto both Jane S. an@rimley’s
Estate, was the proximate cause of Plaintiff's anxiety attacks and seizitemtiff allegedly
made a contemporaneous record of the anxiety attacks and seizuré@®rand clairs that
the following occurrd: “at least 31 seizures in 2008; at least 69 seizures in 2009; about 27
seizures in 2010; and at least 31 seizures for the period January through April(Z&EPI.’s
Proposed Finding of Facts 11AX trial, expert testimony was not provided to support this claim.

Plaintiff has not substantiated a claim for intentional infliction of emotional distasss
alleged in Count SevenFirst, Phintiff was not able to providsufficient proofs regarding her
alleged injuries or harms caused by Boo’s actions. Second, Plaintiff did not show ttret
specific health issues from which she suffers were proximately caused kgctibas of
Sogliuzzo. As such, Plaintiff's claims for intentional infliction of emotional dsstrwill be
dismissed.

Other Claims

The other remaining claims that relate to Jane S. include potential damageavihat h

already been addressed by Judge Olivieri's Orderssate court rulingvherean appropriate

sum was determined. Based on the testimony and evidence pdesetitis Court at triathere

12



is no basis for additional liabilitpr damages regarding tmemaining claims against Defeands

as to Jane.SThe daim for punitive damageareaddressed later in this opinion.

Estate of Mary Grimley

Plaintiff is entitled to a percentage @rimley’s Estatepursuant to Grimley’'swill.
Plaintiff suggests thisigure should be 24.8 percerds(a beneficiary under the Grimley will)
plus onehalf of 24.8 percent (as the beneficiary under ogdiuzzos will). This Court has no
reasonto doubt the accuracy of this figure, but as discussed be&Wdivdeferto the probate
courts ultimate determinations regarding the appropriate calculaitiotie Grimley State Court
Case For the reasons setrth below this Court finds thatwith respect to Grimley and the
Grimley Estate Sogliuzzo is liable for claims related to undue influence, breach of fiduciary
duty, negligence, fraud, and misrepresentation.

Undue Influence

Under New Jersey law, undue influeredsts where there has beaméntal, moral or
phystcal exertion which has destroyed the [individshlfree agency such that he is prevented
from following the dictates of his own mind and will and accept[s] instead the dbamrand
influence of anothet CalmonrHess v. Harmer904 F. Supp. 2d 388, 39B.N.J. 2012)internal
guotations and citations omitted).

In Pascalev. Pascale the Supreme Court of New Jerdegld that “a presumption of
undue influence arises when the contestant proves that the donee dominated thtevdbobr
.. . or when a confidential relationship exists between donodanet . . . 7 113 N.J. 2030

(1988) (citations omitted). Further, “if the presumption of undue influence is applicable, ‘the

13



donee has the burden of showing by clear and convincing evidence not only that ‘no deception
was practiced therein, no undue influence used, and that all was fair, open and voluntary, but that
it was well understood.’Oachs v. Stantqr280 N.J. Super. 478, 485 (App. Div. 199§)cing

Pascale 113 N.J.at 31) Further, thePascale court noted that “[w]lhen the donor is not
dependent on the donee, . . . ‘independent advice is not a prerequisite to the validity of an
improvident gift even though the relationship between the paste®e of trust and confidence.
Pascale 113 N.J. at 31 (citation omitted).

This Court acknowledges that Sogliuzzo’s relationship with Grimley meetstimetidn
of a confidential relationship.

Plaintiff alleged that thesavings bonds belonging to Grimlevere transferred via
unlawful inter vivostransfers. Plaintiff points to the documenand testimony of Mary Perry of
HavenBank to show that from 2062006, Sogliuzzo received $321,040.05 frira redemption
of Grimley's savings bondgqTrial Ex. P-64.) Additionally, Plaintff alleges that during the
period prior to Grimley’'s deht Sogliuzzo had written checks to himself and to his law practice
totaling in excess of $155,000; and that funds in excess of $41,000 were made out as transfers to
Torrance(although Torrance testified that she was not familiar with many of tiwess and
deposits). This Gourt accepts that there were irregularities with the redemption of these bonds
Although the inference is cleaPlaintiff was not able to demonstrateat these bonds were
depositedor used by Sogliuzzo Plaintiff's testimony regarding the authenticity of Grimley’s
signature was insufficient to establish whether nmt Grimley had signed or durized
Sodiuzzo to sign on her behalf and redeem the bonds. It is important to note hohagueia

confidential relationship there is a presumption thegr vivostransfers are unlawfuPlaintiffs

14



may be able to more clearly demonstrate that these funds were misapprairatater date if
this matter ontinues in probate court.

Additionally, Sogliuzzo was trusted with the approximately $70,000 in cash recovered
from Grimley’s apartment when she moved to the Hoboken House, which has not been
accounted for by either partyHowever, at trial Plaintifidid notdemonstrate that Sogliuzzo
retained the cash for personal use or misappropriated the funds. The evidai@oytto
calculate damages fahis claim was insufficient at trial, althoughgain the inference of
mismanagement or misuse is evidentVhile this Court finds Sogliuzzo is liable for undue
influence, with respect to the calculatioof actual damageshis Court will defer to the state
probate court which stayed its decision pending resolution of the instedier.

Plaintiff also charges Sogliuzzo with breach of fiduciary dutgtonley, conspiracy to
commit torts, conversion of Grimley’'s savings bonds,“intentional fraud, malicious
representation, andasting another’s inheritand@. These claims are addressed below.

Breach of Fiduciary Duty

For a claim for breach of fiduciary duty under New Jersey law, a pfaimiit show: (1)
that the defendant had a fiduciary duty to the plaintiff; (2) that the duty was bde#&8hé¢hat
injury to plaintiff occurred as a result of the breach; and (4) that the defendaetidhat injury.

See In re ORFA Sec. Litjgg54 F. Supp. 1449, 1457 (D.N.1987). Additionally, pursuant to
N.J.S.A. 46:2B-8.13"an attorneyin-fact has a fiduciary duty to the principal” that requires him
“to act within the powers delegated by the power of attorney and solely for the loénkét

principal.”N.J.S.A. 46:2B-8.13(a).

'3 This Court already addressed tblaim for intentional infliction of emotional distress earlier in this opinioit as
referred to both Jane S. and Grimley’s estates.
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Sogliuzzo hadh dutyto act for the benefiof Grimley and her estate. This included the
duty to maintain accurate books amedords and account for all of the financial transacttbas
he executed under a Power of Attorn8geN.J.S.A. 46:2B8.13(a) (b). First, the Court notes
that the validity of the Power of Attorndgr Grimleyis in question.Second, given Sogliuzzo’s
position as a fiduciary to Grimley arm@drimley’s Estate and this Couts finding of undue
influence as discussed above, this Court also finds that Sogliuzzo breached hisyfatlutgia
Negligence

The defendant’s breach of duty is a question of fact for which the plaintiff bears the
burden of proving that the defendant’s negligence was the proximate cause of th#’ plai
injury. Rustay v. Consol. Rail CorpZ75 F.Supp. 161, 163 (D.N.J. 199Keith v. Truck Stops
Corp. d Am, 909 F.2d 743, 745 (3d Cir. 1998ge also Catto v. Schne98 A.2d 74, 76 (N.J.
Super. Ct. App. Div. 1972). The plaintiff must prove by a preponderance of the evidence that the
defendant breached its dut@nufer v. Seven Springs Farm, 846 F.2d 46, 47 (3d Cir. 1980).

Count Fouiincludes allegatiosithatSogliuzzo caused harm Riaintiff as to Grimley and
the Estate of Grimley This Court finds that Sogliuzzo did breach a dutyPtaintiff in his
capacityas Executord the Grimley Estate’® As Plaintiff was a beneficiary of th&rimley
Estate and for the reasons discussed herein, it was foreseealfdaimaiff would be harmed by
Sogliuzzo’s actions and breach of duties. As such, this Court finds that Sogliuznegligent

and caused harm t®laintiff as to the Btate of Grimley)’ Notably, the probate court in this

16 See discussion on breach of fiduciary dutgr alia.

Y Plaintiff's arguments that Sogliuzzo caused harm to Jane Adién® Grimleyas oposed to theEstate of
Grimley were unclear and unsupporthdring trial. As suchthis Court’s firding on negligence is limited onkp
Jane Adkin’s harm as to thestate of Grimley and not Grimley herself.

16



matter has not addressed the final issues regardinGrindey Estate andas indicatedthis
Court does not address those calculations herein.
Fraud'® and Malicious Misrepresentation

To prevail on a claim of fraud under New Jersey law, a plaintiff must prove that the
defendant made “(1) a material misrepresentation of present or past fadh(Rhewledge of
its falsity (3) with the intention that thether party rely thereon (4) and which resulted in
reasonable reliance by plaintifilightning Lube, Inc. v. Witco Corp4 F.3d 1153, 1182 (3d Cir.
1993) (citingdewish Ctr. of Sussex County v. Wh&8& N.J. 619 (1981)).

The elements of a claim for mepresentatiomare similar andnclude the following (1)
a material misrepresentation of a presently existing or past fact; (2)ddgmvor belief by the
defendant of its falsity; (3) an intention that the other person rely on it; (4) réfesoabance
thereon by the other person; and (5) resulting dama@enhari v. Weichert Co. Realtors48
N.J. 582, 610, 691 A.2d 350 (1997).

In the instant matter, Sogliuzzo clearly made statements regarding Grim|&gtéte of
Grimley, and Plaintiff'sshare in the estate that wenaterial and inaccurate, whiesexecutor,
he had to know were false. These misrepresentations were meant to be relied uporm and wer
factrelied upon. As a resuyiGrimley’s Estatavas reduced and Jane Adkins suffered damages.
However, the calculation of those damages was not sufficiently showal atfthus, while this
Court does find Sogliuzzo liable for fraud and misrepresentation it does not taltuta

resulting damages.

18 This discussion alsapplies to theimilar claim for fraudulent concealment.
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Further, as discussed below, while this Courti$i Sogliuzzo is liable for claims related
to undue influence, breach of fiduciaryty, negligence, fraud, and misrepresentatibin,does
not find that Plaintiff has proven conspiracy, conversiaaste of inheritancer punitive
damages®
Conspiracy

Civil conspiracy requires the followingnder New Jersey law(1) a combination of two
or more persons; (2) a real agreement or confederation with a common design; (&témeex
of an unlawful purpose, or of a lawful purpose to be achieved by unlawful means; and (4) proof
of special damagé€’s. Morganroth & Morganroth v. Norris, McLaughlin & Marcu831 F.3d
406, 414 (3d Cir. 2003)nternal citations omitted

Prior to trial, this Court denied summary judgment to Sogliuzzo and Torranceinggar
the conspiracy counts, as there wéssuesof fact that needed to be addressed. As this Court
does not find Torrance liable for the claims brought against hergliieed conspiracy claims
againstSogliuzzo will be dismissed.
Conversion

“Under New Jerseyaw, ‘[clonversion is essentially the wrongful exercise of dominion
and control over the property of another in a manner inconsistent with the other pegbds i
that property.” Peloro v. United Stategl88 F.3d 163, 1734 (3d Cir. 2007) (citingcAdam v.

Dean Witter Reynolds, InaB96 F.2d 750, 771 (3d Cir.199®juffmaster v. Robinsgod.A., 221

¥ This includesin relewant substanceegarding Grimley, the following count®ne (breach of fiduciary duty)Two
(breach of fiduciary duty), Fognegligence) Six (malicious misrepresentatignylineteen(fraudulent concealment)
Twenty-One (intentional fraud) TwentyTwo (breach of fiduciary duty), and Thiy-Three (undue influence) As
noted at trial, Count Two is duplicitous of Count Tweilityo regarding th&rimley Estate

% Any other counts not specifically addressed herein are resolvaccardancavith this opinionby the related
legal claims.
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N.J.Super. 315, 323, 534 A.2d 435 (Law Div.1986) (quotirfg Ins. Co. of Va. v. Snydet41
N.J. Super. 539, 545, 358 A.2d 859 (App.Div.1978)dnversion is ‘the wrongful exercise of
dominion and control over the property of another in a mannensmtent with that other
persons rights.”). Accordingly, the elements of common law conversion are theeegesof a
property right belonging to thelantiff and the wrongful interference with that right by
defendantSee McAdanB96 F.2d at 771.

At trial, Plaintiff demonstrated that Sogliuzzo misappropriated funddated certain
duties, perpetrated fraud and misrepresentation, but did not pradéioterst admissible
evidence regarding what Sogliuzzo did with the majority of the funds. , Tii€ourt does not
find Sogliuzzo liable for conversion (Count Seventeen).

Wasting Anothes Inheritance

Pursuant to N.J.S.A. 2A:65,

Any heir may maintain aivil action for the waste or destruction of
his inheritance, whether such waste occurred in the lifetime of his
ancestor or thereafter. The judgment in such an action shall be for
the recovery of the inheritance wasted or its money value if such
recoveryis impossible, and treble damages.

N.J.S.A. 2A:65-5.

For similar reasons to those articulated in the Court’s analysis of thesalegarding
conversion, this Court does not find Sogliuzzo liable for, wastimheer'sinheritance(Count
Twenty-Six). Further, to the extent that there may be some basis to support a contrary finding,
this Court notes theersuasivearguments presented regarding Plaintiff #melunclean hands

doctrine Plaintiff, through use of legal counsel and the consulting compé&iy(of which her

husband is part owner), spent a significant amount of money frofastage of Jane Svhich is
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surprising and disturbingAs discussed below, whilidis Court does not ultimately firthatthe
arguments undethe unclean handsdoctrinelead to a concluse finding againsPlaintiff, they
certainly speako the waste othe inheritance which both Plaintiff and Sogliuzzo may have
participated in to some extent.
Unclean Hands

Sogliuzzoargues that regardless of the evidence and testirponwded by Plaintiff,
Plaintiff should not be entitled to a judgment on the basis of the unclean hands doctrine.
Soglizzo points to what appears to be excessive legal andlttogdaes accrued by Plaintiifi
this matter.

The unclean hands doctrine is an equitable principle that “a court should not grant relief
to one who is a wrongdoer with respect to the subject matter in Baiistin v. Lewis85 N.J.
507, 511 (1981). A court’s decision to invoke the unclean handsirdod$ discretionarySee
Borough of Princeton v. Bd. of Chosen Freeholders of Cnty. of Mek68rN.J. 135, 158 (2001)
(citing Heuer v. Heuerl52 N.J. 226, 238 (1998)). According to the Supreme Court, a defendant
may only assert an uncle@iands defese if the alleged conduct has a direct, immediate, and
necessary relationship to the plaintiff's clairBee, e.g., Keystone Driller Co. v. Gen. Excavator
Co, 290 U.S. 240, 245 (1933) (“[T]he maxim requiring clean hands [applies] only where some
unconscioable act of one coming for relief has immediate and necessary relation to tiye equi
that he seeks in respect of the matter in litigation.”)

Further, “[tlo prevail on an unclean hands defense, the defendant must show fraud,
unconscionability, or bad faith on the part of the plaint.& R Corp. v. Jiffy Lube Irf’Inc.,

968 F.2d 371, 377 n.7 (3d Cir. 1992) (citiigastle v. Cohen676 F.Supp. 620627
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(E.D.Pa.1987), aff'd in part and vacated in part on other grounds, 840 F.2d 173 (3d Cir.1988)).
Sucha showing requires a defendant to establish that the plaintiff is engagedlliiuleaat and
that the conduct be “shocking to the integrity of the Co@tudiosi v. Mella, 269 F.2d 873,
882 (3d Cir. 1959) (stating that the doctrine applies to conthatt “shock[s] the moral
sensibilities of the judge”) (internal quotation marks omittsge also Keyston®290 U.S. at
245.

Prior to and dring the course of the litigatipiPlaintiff hasexpendeda considerable
amountof money primarily from the Estatof Jane S. The consulting feesrepaid largely to
ACI, of which Charles Adkins is a primary owner. Judge Olivieri, inStaée Court Caseven
noted thahe was “appalled” that “pretty much on the day she was appointed as the jiduciar
[Plaintiff] wrote checks in excess of $150,000 to ACI, a company owned by her husband...” (T
Judge Olivieri Decision, Feb. 22012, Tr. 8:249:2.) In total,it appearghat $276,447.33 has
been paid toACI over the course of this litigation, ar®148,173.00 to her previous attorney
Mark Miller and his firm; and $241,850.00 to current counsel Dennis Gleason and higdirms
which it appears the probate court only allowed $122,077.30 to date). Judge Olivieri further
acknowledged that Plaintiff's failure to obtain the state court’s approval pritvetissuance of
such substantial funds was a “bad movil” t 15:21.)

This Court is disturbed by the amount of motiegt has been spemity Plaintiff on legal
counsel and consulting fedsrring this litigationfrom theEstate of Jane S., especialfiyen the
nature of the claims However, Sogliuzzo did not demonstrate that Plaintiff's conduct was

willful. While Sogliuzzohas brought into question Plaintiff's judgment and that of her advisors,
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this Court does not find that the doctrine of unclean hands prohibits Plaintiff's recovérg in t
matter. It is however a factor for consideration.
Punitive damages

Punitive damages are awarded as punishment or deterrence for partiegiatyous
conduct. See Intermilo, Inc. v. |.P. Enterprises, Incl19 F.3d 890, 893 (3d Cir. 1994);
Leimgruber v. Claridge Asso¢s/3 N.J. 450, 454 (1977RiGiovanni v. Pessel55 N.J. 188,
190, 260 A.2d 510 (1970Nappe v. Anschelewitz, Barr, Ansell & Bongly N.J. 37, 48,
(1984). As a result, “punitive damageerve to express the commungtydisapproval of
outrageous conduct”, and are awarded to punish the wrongdoer andtbetsrfam similar
conduct in the futureFischer v. John®Manville Corp, 103 N.J. 643, 657 (1986%ee, e.g.
Intermilo, 19 F.3d at 893\appe 97 N.J. at 48-49, 477 A.2d 1224&imgruber 73 N.J. at 454.

Punitive damages are determined from the petspeof the alleged wrongdoer.
Cappiello v. Ragen Precision Indus., Int92 N.J. Super. 523, 532 (App. Div. 1984) (quoting
Bartolo v. Boardwalk Regency Hotel Casino Jrk85 N.J. Super. 540, 544 (Law Div. (1982)).
Under New Jersey law, “[tjo warrant arptive award, the defendant’'s conduct must have been
wantonly reckless or malicious. There must be an intentional wrongdoing in the semse of
‘evil-minded act’ or an act accompanied by a wanton and willful disregard of the rights of
another.”Intermilo, 19 F.3d at 893 (3d Cir. 1994) (citiappe 97 N.J. at 37).

An award of punitive damages requires “‘something more than the mere commission of a
tort.” Fineman v. Armstrong World Indus., In€80 F.2d 171, 196 (3d Cir.1992) (quotiv\y
Prosser, Handbook on the Law of Torgs 2, at 910 (2d ed. 1955). “There must be

circumstances of aggravation or outrage, schpgte or ‘malice,br a fraudulent or evil motive
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on the part of the defendant, or such a conscious and deliberate disregard of d¢sésinfer
others that his conduct may be called wilful or wantdmté&rmilo, 19 F.3d at 893 (3d Cir. 1994)
(citing Nappe 97 N.J. at 49-50

In the instant matter, punitive damages, as requested in Count TWeeyregarding
both Jane S. and Grimlegre not appropriate. Plaintiff claims to be entitled to punitive damages
based on “(1) the personal emotiohalrm [Sogliuzzo] caused heby virtue ofhis eight year
scheme testeal hundreds of thousands of dollars from their elderly mother and elderly cousin;
and (2) malicious conduct with respect to [Jane S.] &rdrley] and his efforts to willfuly
steal and conceal [Plaintiff'sightful share of inheritance from such estatéSeePl.’s Proposed
Finding of Facts 11.) However, Plaintiff has not shown that Sogliuzzo’'s conduct was so

outrageous, “wantonly reckless” or filled with malice as to warrant punitive gizsna

[11.  CONCLUSION

For the reasons set forth above, this Court finds in favor of Plaintiff regardingyi&m
claims related toundue influence, breach of fiduciaryutg, negligence, fraud, and
misrepresentation.

SISUSAN D. WIGENTON, U.S.D.J.

Orig: Clerk
cc: Parties
Magistrate Judge Arleo

23



	NOT FOR PUBLICATION
	UNITED STATES DISTRICT COURT
	WIGENTON, District Judge:
	Estate of Jane Sogliuzzo
	Other Claims
	The other remaining claims that relate to Jane S. include potential damages that have already been addressed by Judge Olivieri’s Order and state court ruling where an appropriate sum was determined.  Based on the testimony and evidence presented to t...
	Estate of Mary Grimley
	Breach of Fiduciary Duty
	For a claim for breach of fiduciary duty under New Jersey law, a plaintiff must show: (1) that the defendant had a fiduciary duty to the plaintiff; (2) that the duty was breached; (3) that injury to plaintiff occurred as a result of the breach; and (...
	Sogliuzzo had a duty to act for the benefit of Grimley and her estate.  This included the duty to maintain accurate books and records and account for all of the financial transactions that he executed under a Power of Attorney. See N.J.S.A.  46:2B-8....
	Negligence
	The defendant’s breach of duty is a question of fact for which the plaintiff bears the burden of proving that the defendant’s negligence was the proximate cause of the plaintiff’s injury.  Rustay v. Consol. Rail Corp., 775 F. Supp. 161, 163 (D.N.J. 1...
	Count Four includes allegations that Sogliuzzo caused harm to Plaintiff as to Grimley and the Estate of Grimley.  This Court finds that Sogliuzzo did breach a duty to Plaintiff in his capacity as Executor to the Grimley Estate.7F   As Plaintiff was a...
	N.J.S.A. 2A:65-5.
	For similar reasons to those articulated in the Court’s analysis of the claims regarding conversion, this Court does not find Sogliuzzo liable for, wasting another’s inheritance (Count Twenty-Six).  Further, to the extent that there may be some basis...
	Unclean Hands
	Sogliuzzo argues that regardless of the evidence and testimony provided by Plaintiff, Plaintiff should not be entitled to a judgment on the basis of the unclean hands doctrine.  Sogliuzzo points to what appears to be excessive legal and consulting fe...
	The unclean hands doctrine is an equitable principle that “a court should not grant relief to one who is a wrongdoer with respect to the subject matter in suit.” Faustin v. Lewis, 85 N.J. 507, 511 (1981). A court’s decision to invoke the unclean hand...
	Further, “[t]o prevail on an unclean hands defense, the defendant must show fraud, unconscionability, or bad faith on the part of the plaintiff.” S & R Corp. v. Jiffy Lube Int’l, Inc., 968 F.2d 371, 377 n.7 (3d Cir. 1992) (citing Castle v. Cohen, 676...
	Prior to and during the course of the litigation, Plaintiff has expended a considerable amount of money primarily from the Estate of Jane S.  The consulting fees were paid largely to ACI, of which Charles Adkins is a primary owner.  Judge Olivieri, i...
	This Court is disturbed by the amount of money that has been spent by Plaintiff on legal counsel and consulting fees during this litigation from the Estate of Jane S., especially given the nature of the claims.  However, Sogliuzzo did not demonstrate...
	An award of punitive damages requires “‘something more than the mere commission of a tort.’” Fineman v. Armstrong World Indus., Inc., 980 F.2d 171, 196 (3d Cir.1992) (quoting W. Prosser, Handbook on the Law of Torts § 2, at 9–10 (2d ed. 1955). “There...
	In the instant matter, punitive damages, as requested in Count Twenty-Three regarding both Jane S. and Grimley, are not appropriate.  Plaintiff claims to be entitled to punitive damages based on “(1) the personal emotional harm [Sogliuzzo] caused her...
	III. CONCLUSION
	For the reasons set forth above, this Court finds in favor of Plaintiff regarding liability for claims related to undue influence, breach of fiduciary duty, negligence, fraud, and misrepresentation.

