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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

HENRY POOLE,
Civil Action No. (09-13928 (DM
FPetiticner,

v, : OPINTION

STATE OF NEW JERSEY, et al.

Respondents.

APPEARANCES:
Henry Pocle, Fro Se Meredith L. Baloc, Esg.
#235809C-47009 Union County Prosecutor’s
Albert C. Wagner Youth Office

Correctional Facility 32 Rahway Ave.

P.0O. Box 500, Ward Ave. Elizabeth, NJ 07202
Bordentown, NJ 08505 Attorney for Respondents

CAVANAUGH, District Judge

Petitioner Henry Poole, a prisoner currently confined at the
Albert C. Wagner Youth Correcticnal Facility, in Bordentown, New
Jersey, has submitted a petition for a writ of habeas corpus

254 . The respondents are the State of

b

purguant toe Z8 U.3.C. §
New Jersey, the Attorney CGeneral of New Jersey, and Mr. Kandell.

For the reasons stated herein, the petition must be denied.
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BACKGRCUND

A. Factual Backgrocund

The relevant facts are set forth in the opinicn of the
Superior Ccourt of New Jersey, Appellate Division (“Appellate

Division®) .’

On October 14, 2000, at 3:40 a.m., Ron Negron was
standing on the sidewalk on Third Street in Elizabeth
taiking on a public telephone. He was approached by
three men who asked him if he “knew where they were
selling marijuana.” He said he did not. The men asked
him if he had any money and the three men then Jjumped
him, grabbed his left arm and one man pressed a knife
to his neck. The man with the knife lifted it up and
Negron saw that i1t was gold in coleor. HNegron told them
he only had seven dollars and he was going tc give it
to them. They pulled him arcund the corner and into
the dark where they went through his pockets. The
attackers tried to take Negron’'s boots off, but he was
able to push them away and run. As he fled, one of the
attackers grabbed his wallet, which wag on a chain. As
Negron ran away, he saw the men get into a light
colored small truck being driven by a fourth male.
Negron memorized the plate number on the truck. He ran
to his car and wrote the license number down on his

hand.

Negron waited about ten minutes, then he started
to drive away. As he was driving, he saw the light
colored truck again. He confirmed that the truck had
the same license plate number and he noticed that there
were four cccupants. He yvelled and the truck sped
away, turning at the next corner, which was a one-way
street. As the truck traveled down the one-way street

Pursuant to 28 U.5.C. & 2Z5%4(e) {1}, “In a proceeding
instituted by an application for a writ of habeas corpus by a
perscn in custody pursuant to the judgment of a State court, a
determination of a factual issue made by a State court shall be
presumed to be correct. The applicant shall have the burden of
rebutting the presumption of correctness by clear and convincing
evidence."”
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in the wrong direction, 1t was stopped by police
officers in a marked vehicle.

Ag Officer John Cockines and hisg partner
approached the truck which had been illegally driving
on the cone-way street, they saw four men seated in the
truck. Pocle was in the right rear passenger side
seat, Felicianc in the rear on the driver’'s side, Coleon
was in the front passenger seat and Santos in the
driver’s geat. Before Officer Cockinos was able to
spealk with the occcupants of the truck, Negron ran up to
the officer, yelling that the occupants of the truck
had just robbed him with a knife. He told them he had
written down the truck’s license plate number.

The four males were removed from the truck. The
officer searched the truck and found a knife behind the
rear seat. Two forms of Negron's identification, a
driver’s license and a B.J.’'s card, were found in the
glove box. The knife was shown to Negron who
identified if as the cne used in the robbery. HNegron
also identified nhis driver's license and B.J. card as
having keen in his wallet when the men tock 1t. After
Feliciano had been taken out of the truck, the officer
noticed that his fist was c¢lenched. He ordered
Feliciano to open his hand which contained one five
dollar bill and two one dollar bills. That was
precisely the amount Negron said was taken Zrom him.
Negron identified Felicianc as the man who had held the

knife.

At trial, Negron was unable to identify any of the
defendants. However, he testified that he identified
at the time of arrest, not only Feliciano who held the
knife, bubt in addition, twoe of tfthe others as the men
who had strong-axmed him. Officer Cockinos, who was
the only other witness to testify at trial, confirmed
that Negron had identified Felicianc at the scene, but
according to him, Negron was not able to positively
identify the other attackers. Cockinos was also unable
to identify any of the defendants in the courtroom.

A1l four defendants were in the courtroom and there was
no denial that they were the persons arrested by
Cockinos and his partner.

v, Poole, A-13274-0274 (App. Div. June 6, 2003), certif.

d, 186 N.J. 256 (2008).




R. Procedural History

A Union County Grand Jury returned an indictment charging
Petitioner with first-degree rcbbery; third-degree possessicn of
a weapon, a knife, with an unlawful purpose; and fourth-degree
possession of a prohibited weapon, a switchblade knife, all in
viclation of New Jersey state law.

Petitioner wasg tried before a jury on May 14-15, Z002. On
May 15, 2002, the jury returned a verdict of guilty on counts one
and two (robbery and possession of a weapon for an unlawful
purpose) .

On September 6, 2002, the judge imposed a sentence of 13
years imprisonment with an 85% parocle bar pursuant to the No
FEarly Release Act (NERA). Petitioner appealed. On June &, 2005,
the Superior Court of New Jersey, Appellate Division (“"Appellate
Division”) affirmed the conviction and sentence. Petitioner
filed a petition for certification with the New Jersey Supreme
Court, which was denied on February 16, 2006,

On June 15, 2006, Petitioner filed a motion for post-
conviction relief (PCR} in the zentencing court. The motion was
denied on October 2, 2007, Petitioner appealed the denial, and
on January 8, 2009, the Appellate Divisicn affirmed the denial.
Petitioner’'s petition for certification to the New Jersey Supreme

Tourt was denied on April 2, 2009.




Petiticner filed this habeas petition on April 24, 2009%.

pepitioner was advised of his rights pursuant to Magon v, Mevers,
208 F.3d 414 {34 Cir. 2000}, on May 12, 200%. Thereafter,
Petitioner filed an Amended Petition, and on August 4, z200%, an
Order to Answer was issued to Respondents. Regpondents filed an
Angswer to the petition and the available state court record on or
about September 24, 2009. Petitioner filed replies to the answer
on MNovember 17 and 30, 2009.

C. Petitioner’s Claims

Petiticner cites fifteen grounds for relief in his amended
petition:

1. Because the gstate pregented no evidence that defendant wasg
identified as one of the robbers, defendant’s motion for a
Judgment of acquittal should have been granted.

2. Because the state did not prove beyond a reasonable doubt
that the defendant was one of the men who robbed the victim,
hig conviction for robbery and weapon offenses was against
the weight of the evidence and must be reversed.

Petitioner was provided with ineffective assistance of

iat

counsel at trial.

4. The -“udge erroneously instructed the jurocors that their role
was Lo determine the guilt or innccence of the defendant,
thereky reducing The state burden in proving defendant’s

guilt bevend a reascnable doubt.




e
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12,

13,

14.

The prosecutor violated the defendant’'s right to a fair
trial when she told the jury that justice demanded a guilty
verdict.

Defendant’s rvobbery conviction must be reversed due to the
crial court’sg erroneous rebbery instruction that directed
the verdict for the state.

The court’'s unconstitutional instruction for the presumption
of innocence viclated the Constitution.

The court erronecusly instructed on identification.

The court erroneously instructed on trustworthiness.

The court erronecusly instructed on accomplice liability.
The court neutralized the jury to render decision on the
issue of accomplice liability.

The court erroneously instructed the jury that they should
consider whether cor not they should find the defendant
guilty or not guilty and failed to instruct on lesser
included offense.

[left blank by Petitioner]

The PCR court deprived the petitioner of due process.

PCR counsel provided petitioner with ineffective assistance

of counsel.

civion, ¥ 12).




It appears that the claims have been exhausted in the starte

courts. Nonethelegs, this Court finds that Petitioner’'s claims

are clearly meritless. Thus, the petition will be denied.”
DISCUSSION
A. Standards Governing Petitioner’s Claims.

As amended by the Antiterrorism and Effective Death Penalty

Act of 1986 (AEDPAR), 28 U.S.C. § 2254 now provides, in pertinent

pari:

{a} The Supreme Court, a Justice thereof, a circuit
judge, or a district court shall entertain an
application for a writ of habeasg corpus in behalf of a
person in custody pursuant to the judgment of a State
court only on the ground that he is in custody in
violation of the Constitution or laws or treaties of

the United States.

With respect to any claim adjudicated on the merits in state
court proceedings, the writ shall not issue unless the

adjudication of the claim

(1) resulted in a decision that was contrary to,
or involved an unreasonable application of, clearly
established Federal law, as determinated by the Supreme
Court of the United States; or

{2} resulted in a decision that was based on an
unreasonable determination of the facts in light of the
evidence presented in the State court proceeding.

Elthough a petition for writ of habeas corpus may not be

granted if Petitioner has failed to exhaust hig remedies in state

a petition may be denied on the merits notwithstanding

court,
Petitioner’'s failure to exhaust his state court remedies. See 28
T.8.C. 8 2254 (b)) (2); Lambert v. Blackwell, 387 F.3d 216, 260 n.42

(34 Cir. 2004); Lewis wv. Pinchak, 248 F.3d 355, 357 {34 Cir.

20083 .




28 U.8.C. § 2254(4d).

A state court decision is “contrary to” Supreme Court
precedent “if the state court applies a rule that contradicts the
governing law set forth in [Supreme Court] cases,” or “if the
tate court confronts a set of facts that are materially

istinguishable from a decigion of thle] Court and neverthelesg

i

Qx

frui -

arrives at a result different from [the Court’s] precedent.”

illiams v, Tavior, 529 U.8. 362, 405-06 (2000} (O'Connor, J.,

for the Court, Part II). A state court decisicn “involvel[s] an
unreasonable application” of federal law “if the state court
identifies the ccrrect governing legal rule from [the Supreme]
Court’'s cases bub unreasconably applieg it to the facts of the
particular state prisoner’s case,” and may involve an
“unreasonable application” of federal law “if the state court
elther unreasonably extends a legal principle from [the Supreme
Court’'s] precedent to a new context where it should not apply or
unreasonably refuses to extend that principle to a new context
where 1t should apply,” (although the Supreme Ccouri expressly
declined to decide the latter). Id., at 407-0%. To bhe an
"unreagenable application” of clearly established federal law,

the state court’s application must be objectively unreasonable.

tel

See id. at 40 In determining whether the gtate court's

H

application of Supreme Court precedent was objectively

unreascnable, a habeas court may consider the decisions of

4o




nferior federal courts. See Matteo v, Superintendent, 171 F.3d
77, 890 (3d Cir. 199%9}.

The deference regquired by § 2254(d) applies without regard
to whether the state court cites to Supreme Court or other
federal case law, “as long as the reasoning of the state court
does nct contradict relevant Supreme Court precedent.” Priester
v, Vaughn, 382 F.3d 394, 398 (3d Cir. 2004} ({(citing Early v.

-

rpacker, 537 U.8. 3 (2002); Woodford v. Vigeiohti, 537 U.S. 19

(200257 .

Finally, a pro se pleading is held to less stringent

standards than more formal pleadings drafted by lawyers. See

i

Estelle v, Gamble, 429% U.S. 97, 106 {(1976}; Haines v. Kerner, 404

U.S. 519, 520 (1972). A pro se habeas petition and any
supporting submissions must be construed liberally and with a

measure of tolerance. See Royce v, Hahn, 151 7.3d 116, 118 (3d

Cir. 19%8); Lewis v. Attornev General, 878 f.z2d 714, 721-22 (34

o

Ciy. 1939%): United States v, Brierlevy, 414 F.2d 552, 555 (3d Cir.

196%), cert. denied, 38% U.S. 912 (1970).

B. Claims Regarding Evidence Presented at Trial (Grounds 1 and

2)..

In Ground One of the petiticn, Petitloner argues that there

was no description of him by the victim that could implicate him
in the robbery offense, and therefore, his motion for a judgment
of acguittal should have been granted. In Ground Two of the

etiticon, Petitioner argues that the verdict was against the

e
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welght of the evidence, since the gtate could not prove beyond a

reasonable doubt that he was involved in the crimes.
The Appellate Division examined thesge claims and found that:

Here, the judge’s decision to deny defendant’s
motlon for a Judgment of acguittal wag proper.
Defendant argues that there was no evidence that he was
one of the twe men, besides Feliciano, that Negron
claims attacked him. Negron saw his asgsaillants enter
the light colored truck which was driven by a fourth
man. When the pelice stopped the truck shortly after
the robbery, defendant was one of the occupants. The
court was justified in reascning, in light of the
applicable standard, that a jury could find bevond a
reasonable doubt that defendant was alsco one of the
attackers. Only a brief time, approximately ten
minutes, had passed. According to Negron, he
identified defendants as the men who robbed him. He
had seen his attackers get into the light colored
truck. He memorized and wrote the license plate number
on his hand. He described the knife with which he had
been threatened and that knife was recovered by the
police from the rear seat that had been occupied by
defendant and Feliciano. The police also recovered
from the truck Negron’'s driver’s license and his B.J.
identification card. In addition, Officer Cockinos
recovered seven dollars from Feliciano, which ig the
amount Negron said was stolen from him. This evidence,
through largely circumstantial, was sufficient for a
reasonable jury to infer that defendant was one of the

assailants. The trial court’'s decision denving
defendant’s motion for judgment for acquittal was not
error.

See Appellate Division decisgion, Respondents’ Exhibit 3 {Ra3) at
re. 7-8).

A claim that the Jjury’s verdicit was against the weight of
the evidence raises a due process concern. Only where, "after
viewing the evidence in the light most favorable to the

prosecuticon, [no] rational trier of fact could have found the

10




egsential elements of the c¢rime beyond a reasonable dcubt? should

the writ issue. Jackson v, Virginia, 4432 U.8. 367, 319 {1979;.

Thig standard must be appliied "with explicit reference to the

eglements of the criminal offense ag defined by state law."

Jackson, 443 U.8. at 324, n.l6. See also QOrban v, Vaughn, 123

Fo3d 727 (3d Cir. 1887), gert, denied, 522 U.&5. 1059 (1998). As

noted above, state court factual determinations are presumed to

be correct. See Werts v. Vaughn, 228 F.34 178, 186 {24 Cir.

200070 .

Here, the evidence, ag outlined by the Appellate Division,
supports the conviction. It 1s guite rational that a reasonable
fact finder could find Petiticner guilty based on the evidence
presented. The fact that Petitioner does not agree with the
jury’s finding that the state witnesses were credible dosg not
remotely satisfy the standard for finding that the verdict is not
supported by sufficient evidence.

Nor does Petitioner demonstrate that his trial was

fundamentally unfailr. See Keller v. Larkins, 251 ¥.3d 408, 413

(3¢ Cir.}, cert. dernied, 534 U.S5. 872 {(2001) {finding that for a

habeas petitioconer to prevail on a claim that an evidentlary error
amcunted to a deprivation of due process, he must show that the

erroYy was se pervasive as to have denied him a fundamentally fair
trial). Petitioner has not demonstrated that the actiocns of the

state courts "resulted in a decision that was contrary to, or




involved an unreasonable application of, clearly established
rederal law, as determined by the Supreme Court of the United
States,” or "resulted in a decision that was based on an
unreasonable determination of the facts in light of the evidence
presented in the State court proceeding."” 28 U.8.C. § 2254 (4dj.
Racher, as the evidence was presented toe the jury, who decided to
convict Petiticoner, it is clear that no fundamental injustice
coourred; rather, the jury assessed the witnesses’ credibility,
to the detriment of Petiticner.

C. Claims Regarding Ineffective Assistance of Counsel {Ground

3).

In Ground 3, Petitioner argueg that trial counsel failed to
cbhject to the many errors by the trial court.

The "clearly established Federal law, as determined by the
Supreme Court of the United States," 28 U.S.C. § 2254{d) (1), is
the gtandard for ineffective assistance of counsel ag enunciated

in Strickland v. Washington, 466 U.S. 668 (1984). Under

Strickland, a petitioner seeking to prove a Sixth Amendment
viclation must demonstrate that his counsel’'s performance fell
below an objective standard of reascnableness, assessing the

factg of the case at the time of counsel’s conduct. See id. at

688-8%; Jacobs v. Horn, 3385 F.,3d4d 92, 102 (34 Cir. 2005); Keller

v, Larkinsg, 251 F.3d 408, 418 (34 Cir.), cert, denied, 534 U.8.
872 (2001} . Counsel’s esyrors must have besen "go gericug as to

deprive the defendant of a fair trial, a trial whogse regult 19

1z




reliable.” ZStrickland, 466 U.S. at 688. '"In any case presenting
an ineffectiveness claim, the performance inguiry must be whether
counsel's assistance was reascnable considering all the

circumstances." Id. The Supreme Court further explained:

Judicial scrutiny of counsel’s performance must be
highly deferential. It is all too tempting for a
defendant to second-guess counsel’s agsistance after
conviction or adverse sentence, and it is all too easy
for a court, examining counsel’s defense after it has
proved unsuccessful, to conclude that a particular act
or omigsion of counsel was unreascnable. A fair
assessment of attorney performance requires that every
effcrt be made to eliminate the distorting effects of
hindsight, to reconstruct the circumstances of
counsel’s chalienged conduct, and to evaluate the
conduct from counsel’s perspective at the tLime,
Because of the difficulties inherent in making the
evaluation, a court must indulge a strong presumption
that counsel’s conduct falls within the wide range of
reascnable professional assistance; that is, the
defendant must overcome the presumption that, under the
circumstances, the challenged action "might be
considered gound trial strategy.”

Id. at 68% (citations omitted); see also Virgin Islands wv.

Wheatherwax, 77 F.3d 1425, 1431 (3d Cir.}, cert. denied, 519% U.S.

If able to demonstrate deficient performance by counsel, the

petitioner must also show that counsel’s substandard performance

actually prejudiced his defense. See Strickland, 466 U.5. at
687, rejudice is shown if “there is a reascnable probability
that, but for counsel’s unprofessicnal errors, the result of the

proceeding would have been different. A reasonable probability

is a probabilitcy sufficient to undermine confidence in the

-t
o8]




out-come." Id. at £9%4. The reviewing court must evaluate the
effect of any errors in light of the totality of the evidence.
Ses id. at 695-36. Thusg, the petitioner must establish both

deficient performance and resulting prejudice in order to state

an ineffective assistance of counsel claim. See id., at 687; gee

also Jacobs, 3%5 F.3d at 102; Keller, 251 F.3d at 418.

In this case, the state courts examined Petitioner’'s
ineffective assistance claimg in the course of Petitioner’'s PCR
petition. Repeatedly citing Strickland, the Appellate Division

rejected Petitioner’s ineffective assistance of trial counsel

claims, finding:

Measured by these well-settled standards, we are
satisfied that the trial judge had a sound basis to
reiect defendant’s varicus PCR claims. We are
persuaded that his trial attorney wag not ineffective
on the matters that have been identified, and also that
defendant sustained no actual prejudice because of
those alleged failures. There was no need for an
evidentiary hearing before the PCR judge, because
defendant’'s claims did not rise to the level of a prima
facie cage warranting additional testimony. Nor is
there a prima facie showing that defendant’'s counsel at
the PCR hearing was constitutionally ineffective.

{Ralo, at p. 10} {internal citation omitted).

Petitioner’s claims that counsel did not properly represgent
him are without merit. As the sgtate courts found, citing
Strickland, a review of the record shows that coungel was

competent and did not perform deficilently.

't

further, a review of the clcsing argument shows that counsgel

o

went bthrough all of the evidence presented and zealously

i4




advocated for Petitioner, and tried to convince the jury that
there was reasonable doubt in order to acguit Petitioner, and
tried to discredit the State’'s case. Msg. Carl, Petiticner's
attorney, went through the evidence presented by the State and
attempted to poke holes in the State’s theory that Petitioner was

invelved in the crime. See Ral3, pp. 62-67. Further review of

Carl wag competent and efficient

4]

the transcripts shows that M
in her c¢ross-examination of witnesses. Thus, this Court finds
that counsel did not perform deficiently, and that the Strickland
standard for habeas relief was not met.

Therefore, as the record reveals that the state courts
relied on the Strickland standard in evaluating Petiticner’s
ineffective counsel claimg, Petitioner has not shown, as required
by 28 U.5.C. § 2254 (d), that the actions of the trial court
*regulted in a decision that was contrary to, oy involved an
unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States,” ov
“regulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in
the State court proceeding.” Petitioner’s claims will be denied.

D. Claims Regarding Jury Charges {Grounds 4, 6-12).,

Petitioner wliaims that the trial court erronsously charged

on the robbery, presumption of innocence, identification,

15




trugtwoerthiness, accomplice liability, and guilt or innocence
charges.

The Appellate Division extensively examined Petitioner’'s
jury charge claims on direct appeal, and found the claims to be

without merit. See State v, Poole, A-1374-0274 (App. Div. June

6§, 2005) at pp. 9-17, certif. denied, 186 N.J. 256 (2006;}.

Generally, a jury instruction that is inconsistent with
state law doeg not merit federal habeas relief. Where a federal
habeas petitioner challenges jury instructions given in a state

criminal proceeding,

[tihe only guestion for us is "whether the ailing
instruction by itself go infected the entire trial that
the resulting conviction violates due process." It is
well established that the instruction "may not be
judged in artificial isclation,” but must be considered
in the context of the instructiong as a whole and the
trial record. In addition, in reviewing an ambiguous
instruction ..., we inguire "whether there is a
reasonable likelihcood that the jury has applied the
challenged instruction in a way" that violates the
Congtitution. And we alsc bear in mind our previous
admenition that we "have defined the category of
infractions that violate ‘fundamental fairness’' very
narrowly." "Beyond the specific guarantees enumerated
in the Bill of Rights, the Due Process Clause has
iimited operation.™

Fatelle v. McGuire, 502 U.&. 62, 72-73 (1991) {citations

omitted) . Thug, the Due Process Clause 1s violated only where

’

"the srvonasus instructions have operated te 1ift the burden of

il

roof on an essential element cof an offense as defined by state

t

[

I

aw." Smith v, Horn, 120 F.23d4 400, 416 (1887;. See also In re

f-
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winship, 297 U.5. 358, 364 (1870} {("the Due Procesg Clause

protects the accused against conviction except upon procf beyond

a reasonable doubt of every fact necessary to constitute the

crime with which he is charged"); Sandstrom v. Montana, 442 U.5.

H

510, 523 (1979) (jury instructions that suggest a Jjury may
convict without proving each element of a crime beyond a
reasonable doubt vioclate the constituticnal rights cof the

accused) .

Here, with regard to the burden of preoof, the trial judge

charged the jury:

The purden of proving the identity of
the person who committed a crime 1s always
upon the State. For you to find each of
thege men guilty, the State must prove hkevyond
a reasonable doubt that each of them is the
person who committed the crime or
participated in the c¢rime. They have no
burden nor duty to show that the crimes, if
committed, were committed by somebody else,
or to prove the identity of those other
persons who might have committed the crimes.

You mugt determine, therefore, not only
whether the State has proven each and every
element of the crime that is charged beyond a
reasgsonable doubt, which I'11 get to you
shertly, but also has the State proven to you
beyond a reasonable doubt that each of these
people is the person who either committed or
participated in the commission of the crimes.

ee State v. Poole, A-1374-027T4 {(App. Div. June &, 2005} ai pp.

821

L12-13, certif. denied, 186 N.J. 256 {(2008). The trial judge went

3
3

b

on to charge on reasonable doubt, and unanimous verdict, all of

which were upheld under New Jersey law.




In this case, the jury charges did not wrongly describe the
burden of proof. Nor did the charge implicate due process
corncerng. The state courts did nct find any error under state
law with the charges, and this Court cannot ascertain any error
that would rise to the level c©f a Constitutional deprivation.

In this case, a rveview of the record and the jury charge
reveals that Petitioner has ncot demonstrated that his entire
trial and conviction was so prejudiced by the charge as to
violate the principles of fundamental fairness and due process.

There was ample evidence against Petitioner to justify his

conviction. Petiticner’'s conviction was neither fundamentally
unfair, nor viclated due process. This ground for relief will be
denied.

E. Claim Regarding Prosecutorial Misconduct {(Ground 5).

In Ground 5, Petiticner argues that the prosecutor misstated
evidence in her summation, and told the jury that justice

demanded a gullty verdict.

The Appellate Divigion examined these claims on direct
appeal. With regard to the claim concerning the prosecutor

misstating the evidence in her summation, the Appellate Division

explained;

Here, defendant contends that the State violated
his right o a fair trial when she inadvertently
migsstated evidence during the prosecutor’s summabtion.
At trial, the victim testified that he stayed at the
location where he was robbed for about ten minutes
after the robbersg left the lccation, but he saw the




truck a gecond time as he drove toward his home. He

ot

testified that he saw a police car stop the truck:

Q: When you saw the truck for the second time, did

you ever, lose sight of the truck?

A: Yes. They started to speed up, they accelerated and
they turned at the first corner that they found and it

was a cocne-way street.

However, defendant contends when fhe prosecutor
described this testimony during summation, she
migstated it, telling the Fury that the victim never
lost gight cof the truck:

NMegron testified that when he saw the car for
the gecond time, he followed the car. He
never lost sight ©f the truck. The truck
never stopped, no one got out of the truck.
And when he velled out the window to him, “I
have your license plate number,” what did the
truck de. Juan Negron testified that the
truck accelerated made a tuyn, and as the
officer testified, was going the wrong way
down a one way street,

Defendant did not cobhiect to the prosecutor’s
remarks during trial. “Failure to make a timely
objection indicates that defense counsel did not
believe the remarks were prejudicial at the time they
were made. Faillure to cbject also deprives the court
of the opportunity to take curative action.” Because
defendant did ncot object at trial, he will prevail on
appeal only if he can demonstrate plain errcr. The
judge reminded the jurors “l[r]legardless of my
recollection of the facts . . . or the lawyers’
recollecticon of the facts, 1if you recollection
individually differs from ours, you must decide this
case only upon how you remember the facts tesgtified
to. " Moreover, baged on cur rveview of the record, we
do not perceive any intent on the part of the
prosecutor to mislead the dury. IL appears that the
progsecutor simply misspoke when making her summation.
This mistake wag not clearly capable of producing an
unjust result. Therefore, reversal of the defendant’'s
conviction is not warranted.

(Ral at pp. 20-22) (internal citations omitted).

Y
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The United States Supreme Court has recognized the
obligation of a prosecutor to conduct a criminal prosecution with

propriety and fairness.

He may prosecute with earnestness and vigor - indeed,
he should do so. But, while he may strike hard blows,
he is nct at liberty to strike foul cnes. It is as
much his duty to refrain from improper methods
calculated to produce a wrongful conviction as it is to
use every legitimate means to bring about a just one.

Consequently, improper suggestions, insinuations,
and, especially, assertions of personal knowledge are
apt to carry much weight against the accused when they
should propexrly carry none.

Berger v. United States, 295 U.8. 78, 88 (1935). "The line

separating acceptable from ilmproper advocacy is not easily drawn;
there is often a gray zone. Prosecutors sometime breach their
duty to refrain from overzealous conduct by commenting on the
defendant’s guilt and offering unsclicited personal views on the

evidence." United Stateg v. Young, 470 U.S. 1, 7 (1985).

Where a prosecutor’s opening or clesing remarks are
challenged in habeas, "[tlhe relevant question is whether the

prosecutor’s comments ‘sc infected the trial with unfairness as

to make the resulting conviction a denial of due process.’'

U. 168, 181 (1986 {guoting Dcnnelly

-1
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Darden v. Walnwright, 47

v. DeChristoforo, 416 U.S. 637 (1974}). 1In evaluating the likely

effect of improper comments, a court may consider whether the

improper comments were invited by or responsive to pricr comments

77 U.S. at 181L-82. Taus,

ds

Darden,

o

by opposing counsel. 5S¢

s

"Supreme Court precedent counsels that the reviewing court must
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examine the prosecutor’s offensive actions in context and in
light of the entire trial, assessing the severity of the conduct,

the effect of the curative instructicons, and the gquantum of

evidence against the defendant." Moocre v. Morton, 255 F.3d 85,
107 (34 Clx. 2001).

In this case, this Court has reviewed the relevant record,
rhe challenged remarks, and the state court’s decision. The
prosecutor’s comments challenged by Petitioner were not so
onffengive as to infect the entire trial, violate due progcess, or
render his conviction unfair. There was sufficient evidence to
convict Petitioner, which was weighed by the jury. In light of
the entire trial and with the evidence against Petitioner, the
Court i1s satisfied that the prosecutor’s allegedly offensive
action did not violate Petitioner’'s right to a faixr trial.

Further, even assuming that the prosecutor’s remarks were
improper, the judge’s jury charge was clear and correct and
prevented the prosecutor’s remarks from so infecting the trial
with unfairness as to make the resulting conviction a denial of
due process.

Finally, Petiticoner has not demenstrated that the decision
of the state courts was elther contrary to or an unreasonable
application of clearly established federal law. Petiticner is

not entitled to relief on this claim.




With regard to Petitioner’s claim that the prosecutor told
the Jury that justice demanded a guilty verdict, the Appellate

Division found:

Defendant also argueg that the prosecution
deprived him of a fair trial when she suggested to the
jury that justice demanded a guilty verdict. At the
end of her brief summation, the prosecutor stated:

tadies and gentlemen of the jury, at the
beginning of the trial I told you I would
have the opportunity to speak to you again
and that T would discuss with you or talk to
vou about the evidence that we would be
presenting to you. Based on the evidence
that vou have been presented and the
testimony of the police officer and through
the testimony of Juan Negron, the State asks
that you return a verdict of guilty, it is a
verdict which the evidence in this case
supports, and it is a verdict in which this
case justice demands.

Here, the prosecution did not seek to inflame the
jurors. As it was reproduced in the trial transcript,
her entire summation consisted of only two paragraphs,
cne of which is reprinted fully above. In context, the
request that the jurors deliver justice was innocuous.
It was not a plea that they abandon reason and resort
to pasesion or that they serve as instruments of public
retribution. This claim of error is devoid of merit.

(Ra3 at p. 22-23).

As noted above, for the reasons set forth by the Appellate
Division, it cannct be said that the prosecutor’'s comment
concerning justice “so infected the trial with unfairness as LO
make the resulting conviction z denial of due process.” The jury
was instructed on verdicts, the burden of proof, and reascnable

doubt, and the challenged statement did not so infect the trial
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as to warrant habeas relief or result in a constitutional
violation. Petiticoner is not entitled to habeas relief on this
ciaim.

F. Claims Regarding PCR Proceedings (Grounds 14 and 15).

In Ground 14, Petiticner claims that the PCR court deprived
him of due process by omitting arguments from the PCR records of
Octeber 2, 2007, and abused discretion by putting him out of the
courtroom while his claim was argued by PCR ccounsel. In Ground
15, Petitioner argues that PCR counsel was ineffective for
inducing the court to disregard his claims and failing to argue
the unconstitutional instructions by the trial court.

Petitioner's claim regarding ineffective assistance of
counsel by PCR counsel is not cognizable in a habeas claim. See
28 U.5.C. § 2254 (1) {"The ineffectiveness or incompetence of
counsel during Federal or State collateral post-conviction
proceedings shall not be a ground for relief in a proceeding
arising under gection 2254.7).

As to Petitioner’s claim concerning hig PCR proceedings, it
has long been established that habeas corpus relief is intended
only to address claims attacking underlying state convictions,

not matters collateral te those convictions. See Hassine v.

Jimmerman, 160 F.3d 941, 954 (3d Cir. 1998), cert. denied, 526

U.5. 1665 (1999) . In Hassine, the Third Circuit held that “[tlhe

federal role in reviewing an application for habeas corpus is




lTimited te evaluating what occurred in the state or federal
proceedings that actually led to the petitioner’s conviction;
what occurred in the petiticner’'s collateral proceeding does not

enter into the habesasg calculation.” Id.; see alsgco Lanmbert v,

Blackwell, 2002 WL 1718511 at *35 (E.D. Pa. Apr. 1,
2003) {(“Lambert’s claims of errors by the [pest-conviction relief]
court fail to assgert viable federal habeas claims,” citing

Hagsine, 160 F.2d at 954} ; Reollins v, Snyder, 2002 WL 226618 at

*5 (D, Del. Feb. 13, 2002} (“Roilins’ claims based on the Delaware
courts’ actions in his {post conviction proceedings] are not
cognizable on federal habeas review”). Unless state collateral
review violates some independent constituticnal right, such as
the Equal Protection Clause, infirmitles in state habeas
proceedings are not cognizable under § 2254 and do not warrant

federal habeas relief. See, e.g., Rudd v. Johnson, 256 F.3d 317,

319-20 {5th Cir.), cert, deniled, 121 §. Ct. 477 (2001); Gerlaugh

v, Stewart, 129 F.2d 1027, 104% (8th Cir. 1897), cexrt. denied,

525 U.5. 963 {1998} ; Jolly v. Gammon, 28 F.3d4d 51, 54 {8th Cir.},

cert. denied, 513 U.8. %83 {(19%4); Bteele v, Young, 11 F.3d 1318,

1524 {(10th Cir. 19%3}); Brvant v. Marviand, 848 F.2d 492, 492 (4th

Cir. 1%88); Spradleyvy v. Dugger, 825 F.2d4 1866, 1568 (1lth Cir.

1987 Kirby wv. Dutton, 794 F.24 245, 247 {(eth Cir. 1984} . Byt

see, Dickerson v. Walsh, 780 F.2d 150, 153 {lst Cir. 1984)
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(noting prevailing rule and concluding that federal habeas was
proper avenue for attacking state post-conviction proceedings) .
Therefore, Petitioner’s claims regarding his PCR proceedings

must be denied.

CERTIFICATE OF APPEALABILITY

Pursuant to 28 U.5.C. § 2253{(¢), unless a circuit justice or
judge issues a certificate of appealability, an appeal may not be
taken from a final order in a proceeding under 28 U.5.C. § 2254,
A certificate of appealability may issue “only if the applicant
has made a substantial showing of the denial of a constitutional
right.” 28 U.S.C. § 2253 (c){(2). “A petitioner satisfies this
standard by demcnstrating that jurists cof reason could disagree
with the district court’s rescluticn of his constitutional claims
or that jurists could conclude the issues presented are adequate

toc deserve encouragement to proceed further.” Miller-Bl v,

Cockrell, 537 U.5. 322, 327 {2003).
Here, Petiticner has failed to make a substantial showing of
the denial of a constitutional right. Accordingly, no

certificate of appealability will issue.




CONCLUSION
For the foregoing reasons, the Petition for a Writ of Habeas
Corpus, pursuant to 28 U.S5.{. § 2254, is denied. The Court
further finds that no certificate of appealability will issue
because Petitioner has not made a substantial showing of the
denial of a constitutional right, as reguired by 28 U.5.C. §

2253,

An appropriate Order accompanies this Opinion.

e €.

DENNIS M. CAVANAU”H
United States Dis 1ct Judge

Dated: 7/;///9
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