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UNITED STATES DISTRICT COURT
DISTRICT COF NEW JERSEY

MICHAEL RUSH,
Civil Action No. 09-2439 {(DMC)
Plaintiff,

V. : OPINION

RALPH HORNE, et al.,

Defendants.

APPEARANCES:

Plaintiff prg se
Michael Rush
Southern State Correctiocnal Facility

4295 Rte. 47
Deimont, NJ 08314

CAVANAUGH, District Judge
Plaintiff Michael Rush, a prisoner confined at Southern
State Correctional Facility in Delmont, New Jersey, seeks to

bring this action in forma pauperis pursuant to 42 U.5.C. § 1983,

alieging violations of his constitutional rights. Based on his
affidavit of indigence and the absence of three qualifying
dismissals within 28 U.$.C. §1915(g), the Court will grant

Plaintiff’s application to proceed in forma pauperis pursuant to

28 U.5.C. § 1215(a; and order the Clerk of the Court to file the
Complaint.
At this time, the Court must review the Complaint to

determine whether it should be dismissed as frivolous or
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malicious, for failure to state a claim upen which relief may be
granted, or because it seeks monetary relief from a defendant who
ig dmmune from such relief.
I. BACKGROUND

The following factual allegations are taken from Plaintiff's
Complaint and are accepted as true for purposes of this review.

Plaintiff alleges that on August 27, 2008, while he was
confined at Talbot Hall in a community release program, he was
left in the holding area for several hours by Defendant Keith
Hooper, the Supervisor of Operations at Talbot Hall, and was
ultimately told by Mr. Hooper that he was taking the mother of
Plaintiff’s child off his visit list and that the Plaintiff was
not to have any contact with her. Plaintiff questioned why, but
Mi. Hooper refused to tell him.

The next day, Defendants Mr. Hooper and Leonard W. Randolph,
Jr.o, the principal $.7.D. Investigator employed at Talbot Hall,
called him down to guestion him why he contacted his child’s
mother or why did he have somebody else contact her. Plaintiff
respcended that he did not understand what was going on, and he
alleges that Defendants Mr. Hcooper and Mr. Randolph told him to
go to the holding area again. Plaintiff alleges that he refused
Lo go to the holding area, after which Mr. Hooper, Mr. Randolph,
and Defendant Mr. Maurice Barnes, another counselor, restrained

Plaintiff, allegedly hitting and kicking him, causing him
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injuries to his lip and eye, and putting him in tie handcuffs.
Plaintiff alleges that Defendants counselors Ralph Horne and
Bobby Anderscon and supervisor Laverne Eddington also either
participated in hitting him or failed to intervene to stop the
alleged attack. Plaintiff was then placed in punitive
segregation. Plaintiff does not state who made the decision to
place him in segregation, nor does he describe the conditions

ength of his confinement in segregation.

?.....J

there or the

Plaintiff alleges that he asked the hearing officer to
gather the tape recordings of Plaintiff's conversations with his
child’s mother, to clear him of wrongdoing, but the hearing
officer failed to do this. Plaintiff’'s reguest for an appeal was
allegedly ignored. Plaintiff does not describe the charge
against him or the sanction, if any, imposed as a result of the
disciplinary hearing.

Plaintiff alleges that on August 28, 2008, he reguested to
be taken to an outside hospital for treatment of his injuries,
but he was instead taken to the medical office at the
institution.

Plaintiff challenges the use of force against him and the
denial of medical care. Plaintiff also alleges that Defendants
Mr. Hooper and Mr. Randolph failed to take disciplinary action to
curb the known pattern cof abuse of inmates by themselves as well

ag Mesersg. Horne, Barnes, Anderson, and Eddington.




IT. STANDARDS FOR A SUA SPONTE DISMISSAL

This Court must dismiss, at the earliest practicable time,

certain in forma pauperis and prisoner actions that are

frivoloug, malicious, fail to state a claim, or seek monetary
relief from a defendant who is immune from such relief. See 28

U.5.C. § 1915{e) {2) (in forma pauperis actions); 28 U.S5.C.

L

§ 15154 {actions in which prisoner seeks redress from a
governmental defendant]); 42 U.S5.C. § 1997e (prisoner actiocns
brought with respect to prison conditions) .

In determining the sufficiency of a pro se complaint, the

Court must be mindful to construe it liberally in favor of the

plaintiff. Haines v. Kerner, 404 U.S. 519, 520-21 (1972} ; United

States v. Day, S69 F.2d 1319%, 42 (34 Cir. 18%2). The Court must

‘accept as true all of the allegatiocns in the complaint and all

reagonable inferences that can be drawn therefrom, and view them

in the light most favorable to the plaintiff.” Morse v. lLower

Merion School Dist., 132 F.3d 902, $06 (34 Cir. 1997} .

rivolous if it “lacks an arguable basis

Fh

A complaint ig

either in law or in fact.” Neitzke v. Williams, 490 U.8. 319,

325 (1%89) (interpreting the predecessor of § 1915{e) (2}, the

former § 1915(d}). ‘The standard for evaluating whether a

complaint is “frivolous” is an objective one. Deutsch v. United

States, 67 F.3d 1080, 1086-87 (24 Cir. 1985) .
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In addition, any complaint must comply with the pleading
reguirements of the Federal Rules of Civil Procedure.

Rule 8(a} (2) requires that a complaint contain “a short and
plain statement of the claim showing that the pleader is entitled
to relief.” A complaint must plead facts sufficient at least to

"suggest” a basis for liability. Spruill v. Gillis, 372 F.23d

218, 236 n.12 (3d Cir. 2004). “Specific facts are not necegsgsary;
the statement need only ‘give the defendant fair notice of what

the ... claim is and the grounds upon which it rests.’” Erickson

v. Pardug, 127 S$.Ct. 2197, 2200 (2007) {citations omitted) .

While a complaint ... does not need detailed factual
allegations, a plaintiff's obligation to provide the
“grounds” of his “entitle[ment] to relief” requiresg
more than labels and conclusions, and a formulaic
recitation of the elements of a cause of action will
not do, sege Papasan v. Allain, 478 U.S. 265, 286, 106
5.Ct. 2932, 92 L.Ed.2d 209 (1986) (on a motion to
digsmiss, courts “are not bound to accept as true a
iegal conclusion couched as a factual allegation”) .
Factual allegations must be enough to raise a right to
relief above the gpeculative level

Bell Atlantic Corp. v. Twombly, 127 S.Ct. 1955, 1964-65 (2007}

{(citations omitted) .

The Supreme Court has demonstrated the application of these

general standards to a Sherman Act conspiracy claim.
In applying these general standards to a § 1

feconspiracy] claim, we hold that stating such a claim
requires a complaint with encugh factual matter (taken
as true) to suggest that an agreement was made. Aslking
for plausible grounds to infer an agreement does not
impose a prokability requirement at the prleading stage;
it simply calls for enough fact to raise a reasonable
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expectation that discovery will reveal evidence of
illegal agreement. And, of course, a well-pleaded
complaint may proceed even if it strikes a savvy Jjudge
that actual proof of those facts is improbable, and
“that a recovery is very remote and unlikely.” ... It
makes sense to say, therefore, that an allegation of
parallel conduct and a bare assertion of conspiracy
will not suffice. wWithout more, parallel conduct does
not suggest conspiracy, and a conclusory allegation of
agreement at some unidentified point does not supply
facts adeguate to show illegality. Hence, when
allegations of parallel conduct are set out in order to
make a § 1 claim, they must be placed in a context that
ralses a suggestion of a preceding agreement, not
merely parallel conduct that could just as well be
independent action.

The need at the pleading stage for allegations
plausibly suggesting (not merely consistent with)
agreement reflects the threshold requirement of Rule

(a) (2) that the “plain statement” possess enough heft
to "sholw] that the pleader is entitled to relief.” »
statement of paralilel conduct, even conduct consciously
undertaken, needs some setting suggesting the agreement
necessary to make out a § 1 c¢laim; without that further
circumstance pointing toward a meeting of the minds, an
account of a defendant’s commercial efforts stays in

neutral territory.

dwombly, 127 5.Ct. at 1965-66 (¢itations and footnotes omitted) .
The Court of Appeals for the Third Circuit has held, in the

context of a § 1983 civil rights action, that the Twombly

pleading standard applies outside the § 1 antitrust context in

which it was decided. See Phillips v. County of Allegheny, 515

Fo34 0224, 234 (3d Cir. 2008) {“we decline at this point to read
Twombly so narrowly as to limit its holding on plausibility to
the antitrust context”).

Context matters in notice pleading. Falr notice under

Rule 8(a) (2) depends on the type of case -- some
complaints will reguire at least some factual




allegations to make out a “showing that the pleader is
entitled to relief, in order to give the defendant fair

notice of what the ... claim is and the grounds upon
which 1t vests.” Indeed, taking Twombly and the

Court’'s contemporaneous opinion in Erickson v. Pardus,
127 5.Ct. 21987 (2007}, teogether, we understand the
Court to instruct that a situation may arise where, at
some point, the factual detail in a complaint is so
undeveloped that it does not provide a defendant the
type of notice of claim which is contemplated by

Rule 8. Put another way, in light of Twombly, Rule
8(a) (2) requires a “showing” rather than a blanket
assertion of an entitlement to relief. We caution that
without some factual allegation in the complaint, a
claimant cannot satisfy the reguirement that he or she
provide not only “fair notice,” but alsc the “grounds”
on which the claim rests.

Phillips, 515 F.3d at 232 (citations omitted).

More recently, the Supreme Court has emphasized that, when
assessing the sufficiency of any civil complaint, a court must
distinguish factual contentions -- which allege behavior on the
part of the defendant that, if true, would satisfy one or more
elements of the claim asserted -- and “[t]hreadbare recitals of
the elements of a cause of action, supported by mere concliusory

statements.” Asghcroft v. Tgbal, 129 S.Ct. 1937, 1949% (2009},

Although the Court must assume the veracity of the facts asserted
in the complaint, it is “not bound to accept as true a legal
conclusion couched as a factual allegation.” Id. at 1950. Thus,
"a court considering a motlon to dismiss can choose to begin by
identifying pleadings that, because they are no more than

cenclusions, are not entitled to the assumption of truth.” Id.

Therefore, after Igbal, when presented with a
motion to dismiss for failure to state a claim,




district courts should conduct a two-part analysis.
First, the factual and legal elements of a claim should
be separated. The District Court must accept all of
the complaint's well-pleaded facts as true, but may
disregard any legal conclusions. Second, a District
Court must then determine whether the facts alleged in
the complaint are sufficient to show that the plaintiff
has a “plausible claim for relief.” In other words, a
complaint must do more than allege the plaintiff's
entitlement to relief. A complaint has to “show” such
an entitlement with its facts. See Phillins, 515 F.3d
at 234-35. As the Supreme Court instructed in Igbal,
“iwlhere the well-pleaded facts do not permit the court
Lo infer more than the mere possibility of misconduct,
the complaint has alleged-but it has not
‘show[nj’ - that the pleader is entitled to relief.’”
This “plausibility” determinatiocn will be “a
context-specific task that requires the reviewing court
to draw on its judicial experience and common sense.”

Fowler v. UPMC Shadyside, 578 F.3d 203, 210-11 (3d Cir. 2009)

(citations omitted) .
Rule 10(k}) of the Federal Rules of Civil Procedure provides:

A party must state its claims ... in numbered
paragraphs, each limited as far as practicable to a
single set of circumstances. ... If deing so would
promote clarity, each claim founded on a separate
trangaction or occurrence ... must be stated in a
separate count or defense.

Rule 18(a} controls the joinder of claims. In general, “f{a]
party asserting a claim ... may ‘join asg independent or
alternative claims, as many claims as it has against an opposing
party . ”

Rule 20(a) (2} controels the permissive joinder of defendants

oner acticnsg as well as other ¢ivil actions.

4]

in pre se pri

ersons ... may be jolned in one action as defendants
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(A} any right to relief ig asserted against them
jointly, severally, or in the alternative with regpect
to or arising out of the same transaction, occurrence,
or serileg of transactiocnsg or coccurrences; and

(B} any question of law or fact common to all
defendants will arise in the action.

femphasis added). See, e.g., Pruden v. 8CI Camp Hill, 252

Fed.Appx. 436 (3d Cir. 2007); George v. Smith, 507 F.33 605 {7th

In actions involving multiple claims and multiple
defendants, Rule 20 operates independently of Rule 18.

Despite the broad language of rule 18{a),
plaintiff may join multiple defendants in a single
action only if plaintiff asserts at least one claim to
relief against each of them that arises out of the same
transaction or occurrence and presents guestions of law
or fact common to all. If the requirements for joinder
of parties have been satisfied, however, Rule 18 may be
invoked independently to permit plaintiff to join as
many other c¢laims as plaintiff has against the multiple
defendants or any combination of them, even though the
additional c¢laims do not involve common gquestions of
law or fact and arise from unrelated transactions.

i

7 Charles Alan Wright, Arthur R. Miller, and Mary Kay Kane,

Federal Practice and Procedure, § 1655 (2d ed. 2009).

The requirements prescribed by Rule 20(a) are to be
liberally construed in the interest of convenience and Judicial
economy. Swan v, Ray, 293 F.3d 1252, 1253 (1ith Cir. 2002).
However, the policy of liberal application of Rule 20 is not a
license to jein unrelated claims and defendants in one lawsuit .

See, e.9., EBruden v. SCI Camp Hill, 252 Fed.Appx. 436 (3d Cir.

Lo




2007); George v, Smith, 507 F.3d 605 (7th Cir. 2007); Ccocughlin v,

Rogerg, 130 F.3d 1348 (%th Cir. 1%897).

Pursuant to Rule 21, misjoinder of parties ig not a ground
for dismissing an acticon. Instead, a court faced with a
complaint improperly jeining parties “may at any time, on just
terms, add or drop a party. The court may alsc sever any claims
against a party.”

Where a complaint can be remedied by an amendment, a

district court may not dismiss the complaint with prejudice, but

must permit the amendment. Denton v. Hernandez, 504 U.S. 25, 34

1992} ; Grayson v. Mavview State Hospital, 293 F.3d 103, 108 {3d

o

Cir. 2002) (dismissal pursuant to 28 U.S.C. § 19215(e) {(2)}; Shane

v. Fauver, 213 F.3d 113, 116-17 (3d Cir. 2000) {(dismissal

pursuant to 42 U.S.C. § 1997e(c) (1)) ; Urrutia v. Harrisburg

County FPolice Dept., 91 F.3d 451, 453 (3d Cir. 1996).

ITT. SECTICN 1983 ACTIONS

A plaintiff may have a cause of action under 42 U.S.(C.

§ 19283 for certain violations of his constitutional rights.

Section 1983 provides in relevant part:

Bvery person who, under color of any statute,
ordinance, regulation, custom, OT usage, of any State
or Territory ... sublects, or causes to be subjected,
any citizen of the United States or other person within
the jurisdicticn thereof to the deprivation of any
rights, privileges, or immunities secured by the
Constitution and laws, shall be liable to the parcy
injured in an action at law, suit in equity, or other
proper proceeding for redress




Thus, to stafe a claim for relief under § 1983, a plaintiff must
allege, first, the violation of a right secured by the
Comnstitution or laws of the United States and, second, that the

alleged deprivation was committed or caused by a person acting

under coler of state law. West v. Atkins, 487 U.8. 42, 48

(1988); Piecknick v. Pennsylvania, 36 F.3d 1250, 1255-56 (2d Cir.

1994} .

Local government units and supervisors are not liable under

§ 1983 solely on a theory of respondeat superior. See City of

Oklahoma City v. Tuttle, 471 U.S. 808, 824 n.8 (1985): Monell v.

New York City Department of Social Services, 436 U.S. 858, 690-

1, 694 (1878) f{(municipal liability attaches only “when execution
of a government’s policy or custom, whether made by its lawmakers
or by those whose edicts or acts may fairly be said to represent
officlal pelicy, inflicts the injury” complained of); Natale v.

Camden County Correctional Facility, 318 F.3d 575, 583-84 (3d

Cir. 2003). ‘A defendant in a civil rights action must have

personal involvement in the alleged wrongs, liability cannot be

predicated solely on the operation of respondeat superior.
Personal inveolvement can be shown through allegations of perscnal
direction or of actual knowledge and acaguiescence.” Rode v.

Dellarciprete, 845 F.2d 119%, 1207 (2d Cir. 1988} (¢itations

omitted). Accord Robingon v. City of Pittsburgh, 120 F.24d 1286,

1283-96 (3d Cir. 1997}; Baker v. Monroe Twpo., 50 F.3d 1186, 1180-
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91 (3d Cir. 1%895). Accordingly, to the extent Plaintiff seeks o
impose vicarious liability upon Defendants Messrs. Hooper and
Randolph for the actions of Messrs. Horne, Barnes, Anderson, and
Eddington, the Complaint fails to state a claim.

IV, ANALYSIS

A The Excegsive Force Claim

Plaintiff alleges that all six defendants either physically
attacked him, or failed to intervene, when he refused to go to
the holding area on August 28, 2008. He describes the attack as
including hitting him in the face, kicking him, and placing him
in tie handcuffsg, all of which led to a “bustedr lip and eve.

The Eighth Amendment to the United States Congtitution,
applicable to the individual states through the Fourteenth
Amendment, prohibits punishments that are “cruel and unusual.”

Rhodes v. Chapman, 452 U.S. 337, 344-46 (1981). An BEighth

Amendment claim includes both an obijective component, whether the
deprivation of a basic human need is sufficiently serious, and a

subjective component, whether the officials acted with a

sufficiently culpable state of mind. Wilson v, Seiter, 501 U.S.

294, 298 (199%1). The objective component ig contextual and
responsive to “‘contemporary standards of decency.'” Hudson v,
McMillian, 503 U.S. 1, 8 {(19%2). The gubjective component
follows from the principle that “‘only the unnecessary and wanton
infliction of pain implicates the Eighth Amendment.’” See Farmer




v. Brennan, 511 U.S. 825, 824 (19%4) {(quoting Wilson, 501 U.S. at

257 (internal quotation marks, emphasis, and citations omitted} ] ;

Rhodesg v. Chapman, 452 U.S. 337, 345 (1981). What is necessary

Lo establish an unnecessary and wanton infliction of pain varies
also according to the nature of the alleged constitutional

violation. Hudson v. McMillian, 503 U.S. at 5.

Where the c¢laim is one of exceggive use of force, the core
inguiry as to the subjective component is that set out in Whitley

475 U.5. 312, 320-21 {1986) (citation omitted) :

"‘whether force was applied in a good faith effort to maintain or
restore discipline or maliciously and sadistically for the very

purpose of causing harm.’” Quoted in Hudson, 503 U.S. at 6.

"When prison officials malicicusly and sadistically use force to
cause harm, contemporary standards of decency always are
violated.” Id. at 9. In such cases, a prisoner may prevall on
an Bighth Amendment claim even in the absence of a serious
injury, the cbjective component, so long as there is some pain or
injury and something more than de minimis force is used. Id. at
9-10 (finding that klows which caused bruises, swelling, loosened
teeth, and a cracked dental plate were not de minimis for Eighth
Amendment purposes) .

To determine whether force was used in “good faith” or
"malicicusly and sadistically,” courts have identified several

factors, including:




{1} “the need of the application of force”; (2} “the
relationship between the need and the amount of force
that was uged”; (3) “the extent of injury inflicted”;
(4) “the extent of the threat toc the safety of gtaff
and inmates, as reasonably perceived by responsikle
officials on the basis of the facts known to them”; and
(5) rany efforts made to temper the severity of a
forceful response.”

-3d 102, 166 (3d Cir. 2000) (guoting

"t}

Brooks v, Kyier, 204

Whitley v. Albers, 475 U.S8. at 321). Thus, not all use of force
ig “excessive,’ the level of a constitutional viclation.
In addition, “a corrections officer’s failure to intervene

in a beating can be the basis of liability for an Eighth
Amendment viclation under § 1983 if the corrections officer had a
reasonable opportunity to intervene and simply refused to do so.
Furthermore, ... a corrections officer can not escape liability
by relying upon his inferior or non-supervigory rank vis-a-vis

the other officers.” Smith v. Mensinger, 293 F.3d 641, 640 {(3d

Cir. 2002}).

The allegations of the Complaint are sufficient to permit
the Eighth Amendment excessive-force claim to proceed as against
all six named defendants.

B. The Medical Care Claim

Plaintiff alleges that he should have been taken to an
outside hospital for treatment of his injuries.

The Eighth Amendment proscription against cruel and unusual
punishments requires that prison officials provide inmates with

adeqgquate medical care. Estelle v. Gamplie, 429 U.8. 97, 103-04

14




{1976) . 1In order te set forth a cognizable claim for a viclation
of his right te adeguate medical care, an inmate must allege: (1)
a serious medical need; and (2) behavior on the part of prison

officials that congtitutes deliberate indifference to that nesed.

To satisfy the first prong of the Estelle inguiry, the
inmate must demonstrate that his medical needs are serious.
“Becauge soclety deoes not expect that prisoners will have
ungualified access to health care, deliberate indifference to

medical needs amounts to an Eighth Amendment violation only if

thoge needs are ‘serious.’” Hudson v, McMillian, 503 U.S. 1, @
{1992 . Serioug medical needs include those that have been
diagnosed by a physician as reguiring treatment or that are so
cbhvious that a lay person would recognize the necessity for
doctor’s attention, and those conditions which, 1f untreated,
would result in lifelong handicap or permanent loss. Moamouth

County Correcticnal Ingtitubtioconal Inmates v. Lanzaro, 834 F.2d

326, 247 (2d Cir. 1987), cert. denied, 486 U.S. 1006 (1988).

The second element of the Hstelle test reguires an inmate to

show that prison officials acted with deliberate indifference to

his serious medical need. “Deliberate indiffersnce” is more than
mere malpractice or negligence; it is a state of mind eguivalent

to reckless disregard of a known risk of harm. Farmer v,

Brennan, 5ii U.S. 825, 837-38 {19%%4). Furthermore, a prisoner’s




subjective dissatisfaction with hig medical care does pot in

itself indicate deliberate indifference. Andrews v. Camden

Count 95 F.S8upp.2d 217, 228 (D.N.J. 2000); Peterson v. Davis,

?

553 F.Supp. 137, 145 (D. Md. 1982), aff'd, 729 r.2d 1453 (4th
Cir. 1984). Similarly, “mere disagreements over medical judgment

do not state Eighth Amendment claims.” White v, Napoleon, 897

F.2d 1023, 110 (3d Cir. 1990). *“Courts will disavow any attempt
to second-guess the propriety or adequacy of a particular course
of treatment ... ([which] remains a question of sound professicnal
judgment., Implicit in this deference to priscon medical
authorities is the assumption that such informed judgment. has, in

fact, been made.” Inmateg of Allegheny County Jail v. Pierce,

612 F.2d 754, 762 (3d Cir. 1379) {internal quotation and citation
omitted). Even if a doctor’s judgment concerning the proper
course of a prigoner’'s treatment ultimately is shown to be
mistaken, at most what would be proved is medical malpractice and
not an Eighth Amendment violation. Estelle, 429 U.S. at 105-06;
White, 897 F.2d at 110.

"Where prison authorities deny reasonable reguests for
medical treatment, however, and such denial exposes the inmate
‘to undue suffering or the threat of tangible residual injury,’

ndifference is manifest. Similarly, where ‘knowledge

[

0]

deliberate

the need for medical care [is accompanied by the]

th

o

intentional refusal to provide that care,’ the deliberate
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indifference standard has been met. ... Finally, deliberate
indifference is demonstrated ®[wlhen ... priscn authorities
prevent an inmate from receiving recommended treatment for
seriocus medical needs or deny access to a physician capable of

evaluating the need for such treatment.” Monmouth County Corr.

ngt. Inmates v. Lanzaro, 834 F.2d at 346 {citations cmitted) .

g

“Short of absolute denial, ‘if necegsary medical treatment [ils

delayed for non-medical reasons, a case of deliberate
indifference has been made out.” Id. (citations omitted) .
"Deliberate indifference is also evident where prison officials
erect arbitrary and burdensome procedures that ‘resultf] in
interminable delays and outright denials of medical care to
suffering inmates.’'” Id. at 347 (citation omitted) .

Here, Plaintiff’s allegations fail to demonstrate either a
serious medical need or deliberate indifference. He hag alleged
no facts suggesting that he reguired hospitalization or that the
local facilities were not sufficient to tend to his injuries.
This claim will be dismissed with prejudice for failure to state
a <claim.

C. The Failure to Supervige Claim

Plaintiff alleges that the failure of Defendants Hocper and

Randolph to take disciplinary action against the other defendants

H

Lor a known pattern of abuse of inmates led to the attack on him.

b

-
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Where a need for “more or different training ... 1is so
obvious, and the inadequacy so likely to result in constituticnal
violations, that the failure to train ... can fairly be =aid to

represent official policy,” City of Canton v. Harris, 489 U.S.

378, 380 (1989), and that fallure to train "actually causes
injury,” a supervisor may be held liable, Id.

In addition, in resolving the issue of supervisory
liability,

the focus must be on adequacy of the training program
in relation te the tasks the particular officers must
perform. That a particular officer may be
ungsatisfactorily trained will not alone suffice to
fasten liability on the [supervisor], for the officer’s
shortcomings may have resulted from factors other than
a faulty training program. ... Neither will it
suffice to prove that an injury or accident could have
been avoided if an officer had had better or more
training ... . Moreover, for liability to attach

the identified deficiency in a city's training program
must be closely related to the ultimate injury.

1d. at 390-91.
Here, Plaintiff’'s conclusory allegation of ‘pattern” ig not
suificient to suggest that a need for “more or different training

is sc obvious, and the inadequacy so likely to result in

constitutional violaticns, that the failure to train ... can
fairly be said to represent official policy,” Cityv of Canton v,
Harris, 489 U.S. 378, 350 (1989). This claim will be dismissed

with prejudice.




D. Due Procegs Claim

Plaintiff alleges that he was deprived of due process by
being placed in punitive segregation and in connectiocon with the
hearing that followed.

Convicted and sentenced priscners retain the protections of
the Due Process Clause of the Fifth and Fourteenth Amendments

that the government may not deprive them of life, liberty, or

property without due process of law. See Wolff v, Mcbonnell, 418

U.5. B3g, 556 {1974); Haineg v. Kerner, 404 U.S. 519 (1972};

?

Wilwording v. Swenson, 404 U.S. 249 (1971). Such protections

are, however, “subject to restrictions imposed by the nature of

the regime to which [prisoners] have been lawfully committed.
In sum, there must be mutual accommodaticn between

institutional needs and objectives and the provigions of the

Constitution that are of general application.” Wolff, 418 U.S.

A liberty interest protected by the Due Process Clause may
arise from either of two sources: the Due Process Clause itgelf

er State law. See Hewitt v. Helms, 45% U.8. 460, 466 {(1983);

Asgquith v, Department of Correctionsg, 186 F.3d 407, 409% (34 Cir.

1999 .
Where the government has created a right to good time
credits, and has recognized that a prisconer’s misgsconduct

authorizes deprivation of the right to good time credits as a




sanction, “the prisoner’s interest has real substance and is
sufficiently embraced within Fourteenth Amendment ‘liberty’ to
entitle him to those minimum procedures appropriate under the
circumstances and reguired by the Due Process Clauge to insure
that the state-created right is not arbitrarily abrogated.”
Wolff, 418 U.S. at 557. Here, however, Plaintiff has not allieged
the loss of any good time credits,

Alternatively, with respect to convicted and sentenced
prisoners, “lals long as the conditions or degree of confinement
to which the prisoner is subjected is within the sentence imposed
upen him and is not otherwise violative of the Constitution, the
Due Process Clause dces not in itself subject an inmate’s
Creatment by prison authorities to judicial oversight.” Montanye

V. Haymes, 427 U.S. 236, 242 (1876), guoted in Hewitt, 459 U.4.

at 468 and Bandin v. Conner, 515 U.S. 472, 480 (1995) . Cf.

Washingteon v. Harper, 494 U.S. 210, 221-22 (1990} (prisoner has

liberty interest under the Due Process Clause in freedom from
involuntary administration of psychotropic drugs); Vitek v.
Jones, 445 U.5. 480, 493-94 (1930) (priscner has liberty interest
under the Due Process Clause in freedom from involuntary transfer
to state mental hospital coupled with mandatory treatment for
mental illness, a punishment carrying “stigmatizing consequences”

and “gualitatively different” from punishment characteristicalls
1 Y

suffered by one convicted of a crime) .




“Digcipline by priscn officials in response to a wide range
of misconduct falls within the expected parameters of the
gsentence imposed by a court of law.” Sandin, 515 U.S. at 485
{upholding prisoner’s sentence of 20 days’ disciplinary
segregation following a hearing at which he was not permitted to

produce witnesses) . See alpo Asguith, 186 F.3d at 410-11 {(no

liberty interest under the Due Process Clause in remaining in
halfway house) .

States, however, may confer on priscners liberty interests
that are protected by the Due Process (Clause. “But these
interesgts will be generally limited to freedom from restraint
which, while not exceeding the sentence in such an unexpected
manner as to give rise to protection by the Due Process Clause of
ity own force, nonetheless imposes atypical and significant
hardship on the inmate in relation to the ordinary incidents of
priscon life.” Sandin, 515 U.5. at 484 {(finding that disciplinary
gegregation conditions which effectively mirrored those of
administrative segregation and protective custody were not

“atypical and significant hardships” in which a state conceivably

might create liberty interest}. See alsc Asquith, 186 F.3d at

411-12 (yeturn to priscn from halfway house did not impose
“atypical and significant hardship” con prisoner and, thus, did
not deprive him of protected liberty interest). In Griffin v.

Vaughn, 112 F.3d 703, 708-09 (34 Cir. 19%97), the Court of Appeals
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for the Third Circuit held that a 15-month confinement in
administrative custody did not impose “atypical and significant
hardship,” even in the face cof state regulation requiring release
to the general population after 20 days in the absence of a
migsceonduct charge. The Court of Appeals did note, however, that
if an inmate is committed to undesirable conditions for an
atypical period of time in violation of state law, that is a
factor to be considered in determining whether the prisoner has

been subjected to “atypical and significant hardship” triggering

due process protection. Id.

Here, Plaintiff has not alleged any facts suggesting that he
suffered “atvpical and significant hardship” as a result of being
placed in punitive segregation or as a result of the hearing that
followed. This claim will be dismissed with prejudice.

E. Pendent State Law Claims

Pursuant to 28 U.5.C. § 1367{a), this Court will exercise
pendent jurisdiction over Plaintiff’'s state law tort claim for
assault against Defendants Horne, Barnes, Anderson Eddington,
Hooper, and Randolph.
V. CONCLUSTON
For the reascns set forth above, the claims for usge of
excessive force in viclation of the Eighth Amendment, and for the

gtate law tort of assault, arising ocut of the use of force on

August 28, 2008, following Plaintiff’'s refusal to go to the




helding area, may proceed as against all defendants. A1l other
claims will be dismissed with prejudice, pursuant to 28 U.S.C.

§§8 1915(e) (2} (B){ii) and 1913A(b) {1}, for failure to state a
claim. ZBecause Plalintiff has already amended his Complaint once,

this Court will not grant any further leave to amend at this

Wﬂ

Cavahaug“
United States uudue

time. An appropriate order follows.

Dated: /ﬁéfﬁg//ﬁ;p




