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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

THE DERON SCHOOL OF NEW JERSEY

INC., et al.,
Plaintiffs,
V. Civ. Action No. 09-3477 (KSH)
UNITED STATES DEPARTMENT  OF OPINION

AGRICULTURE, et al,

Defendants.

Katharine S. Hayden, U.S.D.J.

|. Introduction

Plaintiffs, the Deron School of New Jersdyc., ELO Incorporated, and KDDS Ine-
corporate entities that own and operatepgmfit schools serving children with disabilitieshave
sued defenants the United States Department of Agriculture, the New Jersey Depadinen
Agriculture, the New Jersey Department of Education, and their respebtafe for allegedly
discriminating against their students on the basis of disabiifyharming theibusinessem the
process The Court held a siday bench trigl after which the parties submitted written
summations

Behind the litigation is the history of how the parties negotiated about, adjusteddor,
stopped negotiating about, remedial deguperceived to be on a collision courseie basic

facts are not really in dispute, and so this opinion will begin with plaintiffs’rgegmn of what
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the case is about and why they brought it:

“The core facts of this case date back to 1984, wheniaffiof the United States
Department of Agriculture (‘'USDA’) met with officials of the New Jersey &é&pent of
Education (‘NJDOE’) to formulate a plan to permit students attending the Deron &dbool
receive federally funded free and redugeite schoolunch even though the entity that owned
the Deron Schools, The Deron Schools of New Jersey, Inc. (‘Deron’), wapefidrentity and,
therefore, statutorily prohibited from serving as a ‘sponsor’ under terms of tlemdleSchool
Lunch Act. The plan devised by those officials was an arrangement in which@aenily, the
Montclair Board of Education, provided the meals and took responsibility for compliatite wi
program requirements at the Deron Schools. From then on, the Montclair Board included
Deron’s two school sites in its food service and received reimbursement ftz seeaed to
incomeeligible Deron students. The reimbursement was provided by USDA, through NJDOE
and later the New Jersey Department of Agriculture (NJDOA), which aderaighe programs
from 1997 on. In the mid990s, the arrangement was expanded to include Gramon School
(‘Gramon’) and Glenview Academy (‘Glenview’), whose owners also wergrafit entities
The arrangement continued, without issue, until 2007.

“Then without any warning or explanatidnNJDOA notified the Montclair board and
directors of the schools [ ] that the ‘workaround’ would be terminated. After ursshiccefforts
at the State level to have that decision reversed, Plaintiffs filed this rgctiballenging the

termination of the workaround and seeking its reinstatement.” (Pls.” Closing Br. 2—4.)

! The record establishes that over a period of years, beginning in 2000, there wagent
discussion, written and oral, as well as a formal memorandum on the issue of providing
reimbursement for meals served atpoofit schools. For purposes of describing how plaintiffs’
schools learned the Workaround was discar@d as to them, this statement is acceptable.
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Having heard the testimony of the witnesses, reviewed the exhibits, and cahsigere
parties’ written summations, the Coun, accordance with ee R. Civ. P 52(a)sets forth its
factual findings and legal conclusions.

[l1. Factual Background

A. Introduction

Fed. R. Civ. P 52(ajirectsthe Court to make findings of facHere the facts are not in
dispute; rather it is the implications that flow frometh The Court will therefore provide a
narrative, supported by citations to the operative statutes and the trial recatd,paticularly
throughthelive testimony, provided the Court with context about the relevant events.

Plaintiffs called the fobwing trial witnesses: Dr. David Weeks, the CEO of plaintiffs
ELO Incorporated and KDDS Inc.; Kenneth Alter, the owner and director of fidihe Deron
School of New Jerseync. Dr. Vito Gagliardi and Robert Davisalled asexpers on matters
relating to the New Jersey publgchool system; and Barbara Martin, a former employee of
defendant USDA.Defendants’ factvitnesses wer&lary Jane Whitney and Cynthia Long, both
employees ofdefendantUSDA; Elise SadleWilliams, an employee of defendahtIDOE
current and former employees of defend&tDOA, Emily Lomerson, Janet Hawk, and
Katherine Attwoo¢l and asan experifferedto rebut the opinions offered by Robert DaJiy.
William Hamm, an economist, testified

The parties also submitted deposition excerpts from other witnesses. [D.E. 294, 297
299.]

B. The Parties

Plaintiff The Deron School of New Jersdwnc. is a New Jersey corporation that owns

and operates two private, fprofit schools for disabled students, Deron | and Deron Il. (Joint
3



Stipulaton of Facts (“JSF”) 111 5.) Kenneth Alter is the owner and director of the schools,
which were founded by his parents. (T2:78,714-15 (Alter).} Deron serves students who
have been classified as havingltiple disabilities. (T2:71:1:419(Alter).)

Plaintiffs ELO Incorporated and KDDS Inc. are limited liability corpomagion New
Jersey that own and operate, respectively, The Gramon School and Glenview YAdaatbnof
which are private, foprofit schools for disabled students. (JSF 4% B.) The “Weeks family
partnership,” comprising Dr. David Weeks, his wife, and two children, owns the @oldin
company that owns the schools. Weeks and his wife aexaexutive directs of the schools.
(T1:6:19-25, 119:25L20:5 (Weeks).) Their schools have traditionally served children with
emotional difficulties. (T1:93:H13 (Weeks). In this opinion, the Court will refer to the
plaintiff corporate entitiegogetheras “plaintiffs,” and to Deron, Gramon, and Glenview together
as “plaintiffs’ schools.”

Plaintiffs’ studentshave disabilities that cannot be adequately addressed by their local
public school districts. (JSF {1 59.) A majority of the students come from poor, urban New
Jersey municipalities. Sge, e.g.J-39 — J42 (charts identifying the residences of plaintiffs’
students and whether they qualify for free or redyméce meals))

Defendant theUSDA is the federal agency responsible for overseeing the Meals
Programs. (T4:51:223 (Whitney).) Defendant Thomas J. VilsacktssSecretay. The Court

will refer to these parties as the “Federal Defendants.”

2 Citations to trial testimony will be denoted by the transcript volwrg, T1 (volume 1), page
number, line, and witness.
% References to Joint Exhibits will begin with the prefix “J,” and referermestibits admitted
respectively by plaintiffs, Federal Defendants, and State Defendantsegiii with the prefixes
“P,” “FD,” and “SD.”
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DefendantNJDOE administered the Meals Programs in New Jersey until 1997, at which
point defendantNJDOA assumed the responsibility. (JSF {%¥2®) The heads of those
agencies are named as defendants and together with the agencies will be referred tdae the “S
Defendants.”

C. Relevant Statutory Framework

In 1946 and 1966, respectively, Congress enacted the National School Lunch Act, 42
U.S.C. 8 175%t seq, and the Child Nutritiorct, 42 U.S.C. § 177&t seq. which created the
National School Lunch Program and the School Breakfast Prog@amerally, theserograms
provide for financially eligible school children to receive free or redugedte lunch and
breakfastat school. Tie Court will refer tahe programs togethasthe “Meals Programséand
individually as the NSLP an&BP. The statutes were enacted furtherance of Congress’s
declared policy to safeguard the health and wedling of the Nation’s children,and “[i]n
recognition of the demonstrated relationship between food and good nutrition and thiy odpac
children to develop and leatn42 U.S.C. 8§ 1751, 1771.

State governmentsdministerthe programsto schoolsundertheir jurisdiction andmust

observe various restrictions and regulatiddgeceive reimbursemerior the meals A key
restrictionis thatreimbursementvill only be providedor mealsthat are’served. . .in schools.”
Id. 88 1753(b), 1773). And “school” is defined in the statutes ase that is “public or
nonprofit private’ 1d. 88 176@d)(5), 17843). Additionally, only studentsvho meet income
eligibility restrictions which are tethered tgovernmenissuedpoverty guidelinesare entitled
to subsidizedneals I1d. 88 1758(b)(1), 173(e)(1)(A)

Less than ten years after enacting the SBéhgresgpassedhe Rehabilitation Act of

1973, 29 U.S.C. § 70&t seq finding that “individuals with disabilities continually encounter
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various forms of discrimination in such critical areas as employment, housing, public
accommodationseducation” and others. 29 U.S.C§ 701(a)(5) Section 504 of the
Rehabilitation Act,29 U.S.C. 794(a), rovides: “No otherwise qualified individual with a
disability . . . shall, solely by reason of her or his disability, be excluded from the pairtcipat
in, be denied the benefits of, or be subjected to discrimination under any progranvity acti
receiving Federal financial assistanceRegulations governing theSDA use nearly mirrer
image language to phdit discrimination. See7 C.F.R. 8§ 15b.4(a'No qualified handicapped
person shall, on the basis of handicap, be excluded from participation in, be deniedetiits b
of, or otherwise be subjected to discrimination under any program or activityingcassistance
from this Department.”).

Operating in the foregoing context another federal statutethe Individuals with
Disabilities Education Act‘IDEA”) —which provides thastates receivingunding undeiDEA
must ensure thastudents with disabiliés are provided witha “free appropriate public
education.” 20 U.S.C. § 1412(a)(1)(A)What is appropriate depends in large part on a child’s
special needs: it may require minimal changes to the student’s normal coediecafion, or it
may require thehild to be sent to an owff-district school that caters toward students with his or
her disability such as plaintiffs’ schools. A guiding principle in providing a free and appropriate
education, however, is that the child should be placed in ther&sdsttive environmentthat
is, one that alters his or her normal course of education the lda§t1412(a)(5).

D. The Out of District Placement Choice

In New Jersey fia child does need an eat-district placement, a process is triggered to
choosethe appropriate settingAs David Weeks explainedrom the perspective of a school

being considered for placement of a public school student with special needs:
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[A] child study team tha$ usually a psychologist, | believe, a social worker and
an educator, a learning theorist . . . triggjeall sorts ofevaluations. . . .

The purpose of these evaluations, | believe, is twofold. One is to
determine if a child is, in fact, eligible for special education servicesedatba
services.And [the] second purposes to. . . classify the youngster and determine
what sort of services are necessary. Should he be in distrjot an] out of
district program and questions of that sort. They can meet with an IEP team w
will help develop a plan for thyoungster.

And if they have decided a youngster to gqao] out of district school,
such as ours. . a case manager . will take the child and parent to one, two,
perhaps even three different schools that they think might be appropriate for the
youngster.

... And | meet with this group that come[s] out after. And we provide a
tour and we discuss what the school has to offer, and we really talk with the
parent and the case manadabout] whether what we have, whether our
programs seem[] to bwell-suited to what we understand the needs of the
youngster to be. . ..

If there’s a match . .we. . . give the team a letter, saying, we will accept
the youngster.Ultimately, we send the state mandated contract of services to the
district where tk Board of Education has to sign off on it. And once that’s signed
off, they arrange for transportation and the kid starts shortly thereatfter.

(T1:20:17-22:1{Weeks).)

One of plaintiffs’ experts, Dr. Vito Gagliardivasa career NJ publischoolsemployee
and former superintendent of both the Washington Township public schools and theriotire
County schookystem Hetestifiedthat “[e]very child that is in need of special education is so
unique that there are a combination of factors” that goti@@lacement decision. (T2:165:21
22 (Gagliardi).) @ce a out-ofdistrict school is recommended for the childthé

recommendation is then made to eitheraamistant superinteadt or a director of the special

education of the school district. Andinolately to thesuperintendent of the schools, who must



then make therecommendation to the board of education for approvallT2:162:16—20
(Gagliardi).)

If a child is placedn one ofplaintiffs’ schools that schoobecoms the equivalent o
contrator providing servicesfor a fee to the child’s public schootlistrict (T1:45:4-5
(Weeks)) Notwithstanding, the chilavill remain enrolled in and closely associated with or
herpublic school district. Weeks testified that “[t]he stedt belongdo the district He’s always
a resident student of the district. The district provides the IEP. The district is custodian of
records The child never leaves being a student of the district.” (T1:46:16-21 (Weeks).)

New Jersey regulationspecify that the “educational program of a student with a
disability provided through contractual agreements .shall be considered the educational
program of the district board of education.” N.J.A.C. 6A:14-7.5(a). AccordiGgthiardi

There’s noquestion. . . that they remain public school students. The records of

the youngsters, the financing of the program, all administrative fiscalegmadl
issues remain the responsibility of the local district board of education.

(T2:156:3— (Gagliardi).)
If for some reason that child is placed out of district and somehow becomes
involved in a disciplinary matter. . . [i]f that youngster would be suspended for

more than ten days, the private school cannot discipline that youngster without
approval from the local board of education[.]

(T2:171:19-25 (Gagliardi).) In addition,the child study team remains heavily involved with the
child’s education, evaluating quarterlyprogress reportsand engaging inother informal
involvement such as regular calls the schools. (T1:29:1-10 (Weeks).)

E. Tuition

UnderNew Jersey regulationslated to IDEA eachboard of education must ensure that

“[s]tudents with disabilities, who are placed in private schools by the district boardcatiedu



are provided special education and related services at no cost to their parents.C.A: A4
1.2(b)(12) As private, forprofit schools, plaintiffs charge tuition for educating their students,
and are permitted to add a 2.5% surcharge. N.J.A.C. 6A:23A-18.6.

The receiving privateschoolgets paid bythe sending district Gagliardi testified that
each yearprivate schools serving speciaeds students subnastimatedtuition rates to the
state which are then made available to public school distri€t8:78:17-22(Gagliardi).) At
the end of the year, the actual cost per student that is billed to the students’ ghdwiadsstricts
may differ from the estimatg(T3:78:23-79:1 (Gagliardi).) Ay variance between the actual and
tentative rates for a given yesr remedied through refunding or rebillitige sendingdistrict
(T1:45:23-46:1(Weeks)) Defendants’ experDr. William Hamm reviewed theestimated
tuition of plaintiffs and24 otherNew Jerseyrivate schoolsind compared it to their final tuition
for each year that data was availablde found that thaverage difference glaintiffs’ schoot
was almost $1,400, and at the other schoolbe differencewas $2,900. (T5:55:2457:7
(Hamm)) (Hamm testified thatmore often than not, the final tuition wésgher than the
estimate.(T5:56:15-20 (Hamm)).)

If a school is an appropriate match for a studeogt should not sway the placement
decision. Gagliardi testified thatl have never come across a situation where an out of district
placement is recommended by a superintendent and was rejegtedboard of education]
specifically because of what the cost might Gédwey just want to make absolutely certain, that
we need to spend thisioney to meet this youngsterneeds in. . . the least restrictive
environment. (T2:170:18-24 (Gagliardi).) Weeks testifigthat “the rules are quite clear, that
placement is not based on cost. You don’t place a kid in the cheapest environment. You place a

kid in the most appropriate environment.” (T1:28:14-{Weels).)
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While costcannot be thdispositive factor, it is not irrelevant. céording toGagliardi

Costs of any program is always a concern by the local board of education. They
are the ones in most cases that are running for office, and they want to be
absolutely certain that any costs for a particular program that is usupiynsve

is not only necessary, but it is also serving the best needs of a particular
youngster.

(T2:170:49 (Gagliardi).) Plaintiffs’ other expert, Robert Davis, a consultant dncational
fiscal matters and former business manager for certain public schoottgigjave similar
testimony:

| have asked child study team directors that I've worked [#fithall things were

equal and if there were, as you say, the possibiliy ydungster being placed in

two or more schools and meeting the legal needs of receiving an education which
is appropriate for their disability, and is a least restrictive environmexntigdvwou
consider the costs when you place them therghink the answer is not only
should they, or could they consider that cost, | think as a public official they have
a fiduciary responsibility on behalf of the taxpayers to provide the most cost
effective placement possible consistent with the statutes.

(T3:103:23-104:9 (Davis).)

F. The Workaround

Plaintiffs’ schoolsare not required by law to serve nge#d their students, but they have
been doing séor decades (T1:69:16-23; 116:12—-23 (Weeks); T2:118:PB3:2 (Alter); JSF 1
35-36.) Becausdheyare neither publioor nonprofit-private entities,however,they do noffit
the definition of a “schoolunderthe Meals Progranisenacting statutes See42 U.S.C. 8§
1760(d)(5), 1784(3). Because the definition of child under the Meatgdms statutes is any
person attending . . . [a] public or nonprofit private school,” plaintiffshildren are not
technically included.ld. 88 1760(d)(1), 1784(6).

On September 17, 19840 NJDOE employeesWalter Colender and Kathy Kuser

met with three employees of thksSDA’s Mid-Atlantic Regional Gfice—Robert Freiler, Barbara
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Martin, and Sallie Ellnerto discuss the Deron schoaisceivingthe benefits of theMeals
Prograns under the"sponsorship”of the Montclair Public School District(JSF § 41) Soon
after that meetingUSDA employeesvrote an intenal memorandunand“draft position paper
reflecting that an agreement had been readtrenivn thereafter as the “Workarouhd(JSF 1
43-44.) The USDA’s memorialization of the meetinghichElinerwrote, statedin part

Deroné School and the Montclair S.D. have reached an agreement wherein, in
order to receive reimbursement under &&L_P for children attending the Derone
School, the Montclair District will completely take over the entire food service
from the Derone School; this will include the purchasing of food and the
placement of District personnel in the Derone School kitchen and cafefteee.

and reduced price applications will be disseminated and evaluated by the Derone
School, but the Montclair District will checke determinations. Montclair S.D.

will claim all children who participate, including those from other districts.

J-2.)

According to the USDA memo, this arrangement saiésfactory andwould fulfill the
requirement of Sectio®04, which addresseshe handicapped.”(Ild.) Ellner, who is not a
lawyer, wrote in the accompanying positigpaperthat Deron would become a “site” for food
service, but not a participating “sponsor” of the Meals Programs:

FNS Instruction 1138, Civil Rights Compliance and Enforcement in the School
Nutrition Programs, denotes the requirement necessary to ensure Fedeeal, S
and local compliance with the provisions of Title VI of the Civil Rights Act of
1964. One of the protected categories delineated is that of the hamedicap
which is addressed by Section 504 of the Rehabilitation Act of 1973. The
Department’s regulations on Section 504 include the following requirements:

“A recipient shall operate each assisted program or activity so that when viewed
in its entiety, it is readily accessible to and usable by qualified handicapped
persons.” Agency guidelines state that one method of fulfilling this requirement
is by means of “referrals to an accessible site.”

* The memorandum and position paper misspelled Deron.
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It is clear that in order to comply with Fedkregulations , the Montclair S.D.
cannotwithhold the benefits of participation in the NSLP from its handicapped
students. In this particular situation, the only way these students can pexticipa
the Program is to receive their meals at the Derate@. As stated above,
"referrals to an accessible Sites an acceptable methoof compliance with
regulations.

.. .[T]he Montclair District must amend its agreement with the State Agency to
include the Derone School as an additional feeslitey

(Id. (emphasis in the origina)) At her depositionn 2011, Ellner testifiedthat “these kids were

in Deron not by choice, but because their disabilities required them to beahdfehe people

at [the] meeting concludethe Montclair workaround was required in order to meet these
students’ civil rights.” (Ellner Dep. 18:13-16; 22:25-23%.)

Thus, in the miel980s incomesligible studentsn the Deron schoolbegan receiving
mealsthrough the Meals Programs(JSF § 35 Alter explained the logistics: “Montclair
provided lunches to us. In the beginning, they nfada fresh lunch and | remember actually
having to go pick it up in Montclair and drive it over when their vans broke down. At soeneti
later, they switched to providing us with freezers.” (T2:8%227(Alter).) Deron paid nte of
the costs oubf-pocket and, therefore, the arrangement had no effect on tuition. (T2$88:6
(Alter).)

After the Workaroundbegan NJDOE, and later NJDOAregularlysent lettergo private
schoolsthat encouraged feprofit schools to find a thirgharty sponsor to establisih Meals

Programs protocadt their schools (P-6, -7, R11, P-12 (letters from 1993, 1994, 1998, and

® This testimony establishes that the Workaround came abeau$e certain of the meeting
participants deemed that it was required/hether that was the correct legal conclusion is, of
course, the basis of this lawsuit.
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1999).) Weekstestifiedthat he learned about Deron’s arrangement amiacted an NJDOE
official, who advised him to find a participating sponsd@f.1:53:1854:1 (Weeks).) For two
years the Morristown public schools acted as the sponsor for Gramon and Glenftewshach
the schoolentered into an arrangememith Montclair thatwas nearly identical in operation to
Deron’'s (T1:54:2-57:8 (Weeks).)

G. The2002 Memorandum

In 2000,the USDA was contacted abaut issue concerning the Meals Prograinas had
come up at the neprofit Katherine Thomas School in Rockville, Maryland. Several children
from the Washington, D.C. public schools had been placed at Katherine Thomas, whioh did
participatein the Meals ProgramsConcerned D.C. public school officials inquired ablootv
they could arrange for those children to abtaieals. Barbara Martwf the USDA testifiedthat
she and others at the USDA'’s headquarters discussed whether the chdozezligible forthe
Meals Programs (T3:196:18497:25 (Martin); P17.) Althoughthe Katherine Thomas School
inquiry triggered agency discussigorMartin testifiedthat there werether related “situations
which the headquarters office was looking at.” (T3:196220Martin).)

An official responsdrom the USDAwas over a year in the makingn May 2001,
Martin wrote an ematio a representativilom the D.C. public schooknd others indicating that
the USDA had reached a tentative conclusion

We discussed this issue in general terms at our Program Directors’ meeting in

Denver last week. It appears we are going to saystttadols are the entities

eligible to participate in the NSL&nd if the school that the child is enrolled in

does not have the progranthere is no responsibility (through the NSLP) to feed

the child.

(P-21; T3:206:3-13Martin).)
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On November 1, 2002he USDA disseminated its position ifamal memorandum to
its regional directors. (8.) That memo provided that meals served in schools that were not
permitted to participate in the Meals Programese not reimbursablelt left no ambiguity as to
the status of foprofit schools: “Meals may not be claimed for reimbursement by the placement
school, the home district, or another participating school (even if the home distacbther
participating school provides the meal), if the meal is served in[] Schools ¢hadtaeligible to
participate.” [d.) The memorandumalso made clear that no exceptions would be made for
schools that serve disabled children. In a questr@ranswer format, the memo provided:

Are there special considerations for pupil placement for students with
disabilities?

As previously mentioned, the key to whether the meals served to these children
may be claimed for reimbursement depends on whether the school at which the
meal is served participates in the NSLP/SBP.
(Id.) On November 26, 2002, the USDA Midlantic Regional Office-the office that covers
New Jersey-sent the memo to state child nutrition directorthe region. (JSF  26; J-9.)

H. The2007 Notification

And then—nothing happened.For more than four yearafter the USDA issued the
memo, plaintiffs continued feeding their students through the Workaro(WE 1 3536.)
That changed in 2007According to the testimony of Janet Hawk,canier NJDOA employee,
New Jersey publischools sent lettersach yarto parents to inform them about taeailability
of the Meals Programs. wund 2007 the NJDOA transitioned toa webbased systenfor
schools tocompletethe paperwork and the new systemwvas programmed such thistontclair
personnel could noalter the letterhead for thamailings goingto the parents oplaintiffs’

students. Montclair contacted thé&NJDOA aboutgettingalternate letterheadsvhich alerted the
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NJDOA to the fact thaMontclair was being reimbursed for meals servetbraprofit schoos.
NJDOA contactedhe USDAand wagold that the arrangement was impersbie. (T6:40:3—
43:11 (Hawk).)

In July 2007, Weeks and Alter were notifiethat their schools would no longeet
federaly subsidized mealsWeeks emaile@n official of theNJDOE James Verner, telling him:
“I am sure you would agree that our students should not be discriminated against saletebe
of the organizational structure of the schooltach they are ser{end over which neither they
nor their families nor their sendirdistricts have any contrp! (P-62.) Altercalled Verner and
sent a letteto Katherine Attwood, then th&ssistantCommissioneiof the NJDOE Division of
Finance which saidn part, “Not allowing us to continue in this program after 30 years is purely
discriminatory and hurts the childrevho are some of New Jersey’s most vulnerable.”14)
Attwood responded,

[A] ccording to the [federal regulations] and the enclosed memorandum from the

United States Department d&griculture, profit schools/institions are not

eligible to participate. . . . [U]nfortunately this decision was . . . based on federal

law over which the department has no jurisdiction. . . . [B]ut we are committed to

trying to enable schools like Deron to continue to be in the program.
(P-75.) Less than a month laterncAugust 10, 2007, Emma DaM®vacs, Director ofthe
NJDOA’s Division of Food and Nutrition, sent a letter to Montclair's School ir&ss
Administratorto inform her that after December 3Imealsservedat the schoal would not be
reimbursedthrough the Meals Programs(J15.) The Workaround was discontinued as of
January 1, 2008.

l.  Aftermath

Plaintiffs’ studentswho are incomeeligible continue to receive subsidized meals of the

same nutritioal quality as theydid during the years of the Workaround(T1:50:21-51:8,
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116:20417:9; T2:29:832:11 (Weeks); T2:91:2@3 (Alter).) Alter continues to tell students’
parents thahis schools participate(T2:117:22418:1 (Alter).) Weeks has no reason to believe
his childen can tell the difference.(T2:32:13-14\(Veeks.)

What has changet$ the underlyingprocess Now, plaintiffs include the cost of the
meals they serve financially eligible students in the tuition they chargestigeng districts, a
practice permitte under New Jersey regulationghich also permitor-profit schools to add a
2.5% surcharge on all allowable expenses. N.J.A.C. 6ATRA (T1:84:1042, T2:31:21-
34:18(Weeks);T2:118:3412 (Alter))

Since the Workaround ended, ipk#fs’ schools’ annudluition per student has increased
by $11,584. (T3:87:% (Davis).) Of that amount$390is attributable tohe inclusion of food
costs. (T3:87:-9 (Davis)) Over all, bod costsaccount forabout three percertdf the total
increasesince 2007, and amountlass than one perceot thetotal tuitioncharged by plaintiffs’
schools. (T3:87:10, 111:18-20, 113:8-15 (Davis).)

In that same time period, enrollmeatitthe schools has declined. The following Average
Daily Enrollment statistics, thedure used by auditors to calculate the actual cost per student,
are contained plaintiffs’ financial audits:

Fiscal Year Ending June 200 Fiscal Year Ending June 201

Deron | 133.2333 100.2857
Deron Il 141.2262 120.2929
Glenview 75.1952 40.9095
Gramon 63.7762 29.9238

(316 — J48, 346 — J-48.) The drop in enrollment has hurt plaintiffs financially, and thaye

tried a few remedial measures, including-tdis, freezing salaries and pension contributions,
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adding autism programs, and advertisingl1:92:2594:2 (Weeks);T2:92:2293:5 (Alter).)
Weeks testified that if enrollment continues to drop, the viability bis schools could be
threatened. (T1:94:14-95:11, T2:68:4{Weeks).)

[11. Procedural History

In 2009, the schools filed a thirteenunt complaint, bringinggomeclaims on behalf of
themselves andome on behalf of their students. [D.E. 1.] They allethed defendants’
decision to end the Workaroundblated theRehabilitation Act, IDEA, the Equal Protection
Clause of the Fourteenthrfendmento the United States Constitution and Article | of the New
Jersey Constitution, the Administrative Procedures Act, the Takings Clause dfifthe
Amendment, the ADA, the New Jersey constitutional guarantee to atjtorand efficient”
free educton for all children; they also brought a clafor equitable estoppelndrequestedhe
Court to issuea writ of mandamus. The complaint survived defendants’ motion to dismiss.
[D.E. 41]

In August 2011, plaintiffsiotified the Court of theiintentto abandortheseclaims: (1)
equitable estoppel as to Federal Defendants only; (2) IDEA as to FedesadBats only; (3)
APA as to State Defendants only; kings Clausas to State Defendants only; (5PA as to
Federal Defendants only; (6) writ of mandamus as to State Defendants only; toedi@ht to a
thorough and efficient education under the New Jersey Constitution as to atlatete [D.E.

177.] In that same letter, plaintiffs informed the Court tNa&tw Beginningspne of the then
namedplaintiff schools, whichs owned by Weeks, was dropping its claims because it lacked a
sufficient injury to assert that it had standiiogsue. After discovery closed, the Court granted
summary judgment to the defendants as to plaintiffs’ claims uhdeEqual Protection Clauses

of the federal and state constitutioi3EA, the Takings Clause, equitable estoppel; denied their
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requestfor a writ of mandamysand preserved the clainnmder theRehabilitation Act,ADA,

and APA. [D.E. 194 (“Summary Judgment Op.”).] The Court further held that “[tlhe APA
claims are analytically distinct from the other claims . . . . Consequendgig, &nd efficiency
weigh in favor of denying, without prejudice, the Federal Defendants’ motion fomagm
judgment on the AR until after the bench trial is decided.S§mmary Judgment Op. 31.

A six-day bench trial wakeld on plaintiffs’ Rehabilitation Actand ADA claims, during
which defendants’ challenge to plaintiffs’ standing to bring the claims was fulbg.aiAfter
testimony closed, the Court directed the parties to submit written closing atguifizi. 302-

04.]
V. Analysis

A. Introduction

In their closing statemenplaintiffs argue that they demonstratdtht their students have
been discriminated against on the basis of their disabilities. They reason thatddrece
showed that the students arequired to attendheir schools precisely because of their
disabilities, and a consequence of that placement is that they are not getdetvgame federal
benefitsas their nordisabled peers. The fact that they are receiving subsidized meals through
tuition paid by their local school districtboes not lessen the injurglaintiffs assert, because
“[t]he law does not permit the government to deny a benefit on the ground that a thirdiipart
step into the breach. Nor does the law require a person to forgo a benefit, or to suffer
discrimination in its administration, simply because he or she is able to do withouPIs.” (
Closing Br. 58.)

Plaintiffs argue tey demonstrated that they too have been injbe&cthus¢heynow have

to include food costs in tuition, causing it to riske increased tuition has made them less
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attractive to sending districts, causing a decrease in enrollment; and thaseelcenroliment has
injured their fisc§ and forced them to take protective financial measures. (Pls.’ Closing Br. 48.)
Plaintiffs conclude by asking the Coutb reinstate the workaround or provide another equally
effective accommodation.”ld. 60.)

Defendanthallenge plaintiffs in particular on the question of standing. Hngye that
plaintiffs lack standing to sue independently because the evidence shows that the Workaround
did not cause the schooldeclining enrollment and its collateral consequenc@gzed. Defs.’
Closing Br. 23-36.) As to thirdparty standing, defendants contend thatstuelents have not
suffered any injury: they are receiving the same quality, free and regtcedneals as they
weregettingunder the Workaround(ld. 37.) Substantivelydefendants argue thplaintiffs did
not proveeach elemenof their claimsbecause the students’ ineligibility is not based on their
disabilities, buton the forprofit structure of the schools they attendnd to permit them to
receive federallysubsidized meals would be to directly contravene the Meals Programs statutes
and would notbe a reasonable accommodation, which is the paramount consideration of a
Rehabilitation Act claim (Id. 6-12.)

After hearing thetrial testimony, reviewing the &bits introduced into evidence, and
reading the closing argumenggveralthings are clear to the CourPlaintiffs mounted an up
hill legal challenge both for business reasons and out of genuwnacernfor their students.

Ultimately they distilledthe varied procedural and substantive argum#érds have come up

® This opinion would not be complete without acknowledging the short and unhappy life of the
term “fiscal death spiral.” This hyperbolic description of the financial impact lamtgfs
summoned up the defendants’ scorn in writing and on the record. That plaintifts ttaile
support it and quickly sought a dignified retreat from the term, represents one of dnesvaf
litigation that every lawyer dreads.
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sincethe complaint was filed, intthe position that th&/orkaround isan accommodation that
the law requires and the Couanust therefore reinstate

In this, plaintiffs are repeatingha Sallie Eliner espoused in her memo of 1984t the
Workaround came about through mutual brainstorming by Montclair school offials DA
personnelwho hit upon a device thaerved everyone’s interestsot through litigation. Once
well tested jurisprudence is introduced into the situation, it is problematical ghatdhits heart
an accommodation casand even assuming it can be fairly characterized as such, there is a
predicate issue Plaintiffs’ proofs are tenuowst beston whethelincreased tuition has had any
meaningfuleffect on their enrollment And plaintiffs’ students are still obtaining nutritional,
subsidized meals. Thigeighs heavily against plaintiffs when the Court considers, as it must at
this juncture and with the full benefit of a trial, the question of plaintiffs’ standing.

The Court recognizes thttis threshold issue hansistentlybeen defendaritsallying
cry. The somewhat intricate nature of how school districts have responded to their mission of
providing an appropriate education for disabled students warranted, in the Court'si@stima
fuller exposition of how things work (for want of a better term) than motion prauiide offet
Plaintiffs responded with two good expert witreswho explained the comation between
public schools and private placement, but neither was allether thediscontinuationof the
Workaround to declining enrollment. Indeed, because their experts were knowledgeable,
plaintiffs’ proofs supported defendants’ arguments thatfare than 8% increase in tuition is
involvedin how private schoolsoffering specialized educational servieed fare in the future.
The somewhat murky testimony on hglaintiffs’ schools’ business practices have been
affected also failed to add wp a persuasive showing of harm. The testimony of those who have

the most knowledge about the effect of the Workaround aneMpostaround on the studerts
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Weeks and Alter-conclusively established that the same meals are being provided and there is
no plan to discontinue them, and that the costltismately borne by the school districts, not
plaintiffs.

B. Standing

The lawof standingis familiar: “To establish Article Ill standing, an injury must be
‘concrete, particularized, and actual or imminent; fairly traceable to thesnball action; and
redressable by a favorable ruling.Clapper v. Amnesty Int'l USA68 U.S—, 133 S. Ct. 1138,
1147 (2013) (citation omitted). When a plaintiff sues to vindicate the rights of thirdpadi
before the Co, there are additional preconditions to suit: “1) the plaintiff must suffer injary; 2
the plaintiff and the third party must have a ‘close relationship’; and 3) the thigdrpast face
some obstacles that prevent it from pursuing its own clainf®a’ Psychiatric Soc. v. Green
Spring Health Servs., In280 F.3d 278, 288—89 (3d Cir. 2002).

a. Plaintiffs’ Independent Standing

At the outset, the Court finds that throughout this litigation plaintiffs have attertpted
demonstrate they have been injuredtihy cessation of the Workaround in the following way:
with increased tuition caused by including food costs, they have become lassivattto
sending districts relative to other private schools serving disabled students,hakicesulted in
a decreas in enrollment aneéfforts to deal witHost revenue. That this is plaintiffs’ theory has
been borne out by prior motion practice as well as the factual evidence and estpadrty they
elicited at trial. To meet the causation prong of standiegefore plaintiffs had to demonstrate
to the Courthat“the alleged injuryin-fact is causally connected and traceable to an action of the
defendants.” The Pitt News v. FisheR15 F.3d 354, 360 (3d Cir. 2000While the “causal

connection need not be as close as the proximate causation needed to succeed on theamerits of
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tort claim,” Toll Bros., Inc. v. Twp. of Readingtobb5 F.3d 131, 142 (3d Cir. 2009)aintiffs

still had to make an evident®sedshowing thatthey have suffered a decline in enrctim
because of defendants’ actioasd not “the independent action of some third party not before
the court;” Simon v. E. Kentucky Welfare Rights QA6 U.S. 26, 42 (1976Keeping in mind
that standing is being tested in a trial, not on motion, the Court is guided by the bbsesta
the Third Circuit that while “[a] plaintiff need not prove causation with absokientfic rigor

to defeat a motion for summary judgment,” the court added in a footnote that “[oHecour
plaintiffs must, if challenged, prove their allegations at triadPub. Interest Research Grp. of
New Jersey, Inc. v. Powell Duffryn Terminals.Jrgd3 F.2d 64, 7& n.7 (3d Cir. 1990). At a
minimum, Article Ill requires a plaintiff“to establish that, in fact, the asserted riypjwas the
consequence of the defendants’ actions, or that prospective relief will remove thie Wéanth

v. Seldin422 U.S. 490, 505 (1975).

Expert testimony established, without dispute, thahual tuition has increased by
$11,584 since the end of the Workaround. (T3:87:fDavis).) Albeit food costs have
contributed less than $400 to that increase (T3:&7(Davis)) basic economic principles and
common senssuggestthat when the price of something goes up, dengoesdown. But
notwithstandig the superficial appeal of the arguméfieeks andhlter were unable to establish
that they actually have lost any students as a result of including food costs in their tuition
Weeks and counsel for the Federal Defendants had the following exchange:

Q. Okay. Do you know iff ] any of the declining enrollments that you have

géps)tesr’;enced can be attributed to having to feed the kids? Having to incur the food

A. | don’t actually know that. But | believe firmly as prices go up refergal
down.
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(T1:92:18-92:24 (Weeks).)

Q.. .. No sending district has informed you that it refused to send a student to one
of your schools because tuition rose since the end of the workaround, correct?

A. That is correct.

(T2:26:21-25 (Weeks).) WhenAlter was asked whether he “lost any students as a result of the
end of the workaround,” he responded, “I don’t know specifically.” (T2:99715Alter).) At

his deposition, Ron Alter, the founder of the Deron schools was asked, “Do you know whether
any sending distridias not sent a student to Deron because of tuition increases?” He answered,
“I do not know specifically that it was because our tuition has increased.” @.Ddp. 72:24

73:2.)

Plaintiffs’ experts did not bolster their claims either. Gagliardi testified that “cost is
always a consideration for [the] local board of educdtio(ir2:179:2123 (Gagliardi).) He
emphasized that sending districts are sensitive to costs and want to ensuneothatf-alistrict
placement is justified before agreeingttee contract. (T2:168+17, 165:313, 182:1%25
(Gagliardi).) But he could not testify to what extent cost in general or cost directly tibuo
mealshas affected enroliment at plaintiffs’ schools. (T3:35:12-16, 3&.{Gagliardi).)

Robert Dais testified thatthe increase in tuition attributable to food costs is a
“contributing,” but not solefactor to plaintiffs’ declining enrollment. (T73:1094241, 120:1%+
13; 122:7-11; 133:2334:3; 135:89 (Davis).) He said that increased food costs especially
problematical at plaintiffs’ schools because, unlike -poofits, increased tuition raisethe
surcharge that plaintiffill to sending districts (T3:109:11415 (Davis).) Davis said that he
would not be surprised if a district business administrator thoa@#00 made a difference

when considering a private placement; he added, “I would make a decision based on $200.”
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(T3:100:19 (Davis).) However, heestified that helid not know*how much of a decrease in
enrollment . . . was attributkbto the 3 percent increase in food service cos{3.3:119:24—
120:3 (Davis).) Moreover, he said several times that factors other than increased costs could
have caused the decline in enrollmanplaintiffs’ schoolsand he did not run a test to exadu
them as the sole cause (T3:122:22123:2; 125:1313, 135:2622 (Davis).) He alsotestified
thathis conclusionsverebased on his experience in the public education field and conversations
with school officials regarding whether they “look at costsadactor when all other things are
equal and there are multiple schools which can provide an appropriate education foteysungs
handicafs] . . . . Just did [they] consider costs.” (T3:126:281:10(Davis)) But when e was
asked, “[D]id you spealvith any superintendent in any district that sends students to plaintiffs’
schools, and did you ever ask them whether or not they are going to or not going to send a
student to one of the schools because of ¢okts,said he had not(T3:150:18-25Davis).)
And the conversations he referenced were not limited to districts considendig® students to
plaintiffs’ schools—in fact, it is unclear from his testimony whom he spoke

Thus plaintiffs’ evidencerom both its fact witnesses and its expemvas at best
inconclusiveabout the effeabf the Workaround’s discontinuation on enrollment.

In contrast,defendants expertHamm testified thatsending districtdind out aboutthe
tentative tuition rate at the timee placement decision is madey it oftenvaries substantially
from thefinal tuition—on average by $1,400 at plaintiffs’ schools and by $2,900 at cetkan o
private schools(T5:55:19-57:{Hamm)) Sosending districts do not know the final cost of the
service they will be payindor. Moreover,it is unlikely that differences less th&#00 in
tentative tuition rates would affeatplacement decisiqrarticipated savings couldasilybe lost

atthe end of the year if the final costs vary by thousands of dollars. (T5:144:1714m#).)
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In addition to the uncertain price tab, in Hamm’s words, special educsitiam essential
product,” not a discretionary expensecause sending districts aeguiredto provide disabled
students with a free appropriate public education inghst restrictive environmen{(T5:61:18-

22 (Hamm).) Thus, f a particularschool is an appropriate setting, changes in price cannot affect
the decision to place the child therélhis point was echoed by plaintiffs’ withesseg.or
exampleGagliardi sa, “I have never come across a situation where an out of district placement
is recommended by a superintendent and was rejected specificallysbealawhat the cost
might be” (T2:170:18-21(Gagliardi).) And plaintiffs elicited testimonyfrom Weeks and
Gagliardi thatestablisled how factsensitive the placement procassand how an appropriate
education is one that is uniquely tailored for each individual child. Thus, in clgdangtiffs
paraphrase Gagliardi’'s testimony: “other school options, including nonprofit optiaysexst,

but [they] would not necessarily be appropriate.” (Pls.” Closing B+289 If that is the case,
andone ofplaintiffs’ schoolsis deemed to behe appropriate setting for a studethgn tuition
doesnot affectthe sending districé placement decision. “[T]he rules are quite clear, that
placement is not based on cost.. You place a kid in the most appropriate environment.”
(T1:28:1148 (Weeks).) Plaintiffs do natrguethat the rules are being broken, and tint’

that they mighbe, can’t substitute for evidence.

" When questioned abotis belief as to why enrollment hts schoolswas declining, Weeks
provided an answer that indicated he believes that some school disketsnade the costs of
placement dispositiveé[W]e have heard repeatedly that the Superintendent of Schools has been
leaning heavily on the Department of Ed about the costs of private schadsfrom thatl
would extrapolate that there’implicit direction to Special Ed Chil&tudy Teams to place
youngsters in less expensive schoolqT1:92:4-9 (Weeks).) “Extrapolated,” and “implicit
direction” is insufficient evidence on this point, which plaintiffs do not press in ttggingents.
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Hamm compareglaintiffs’ tuition with 24 other private schoolthat arein the “general
area of the plaintiffs’ schools that have similar tuitibfor the five years since the Workaround
ended He then comparethe differences to the increase in plaintiffs’ tuitettributable to food
costsfor each of those yeardJsing those data sets, he came up with 444 observations and was
able todeterminefor eachwhether food costzausedplaintiffs’ schoolsto become amore
expensive placement(T5:65:24-66:2qQHamm).) His conclusion was thdin 440 out of 444
cases, thelaintiff school’'s [tentative] tuition either exceeded the competitors by more than the
increase in food service costs or wali below the competitors and thus, very unlikely to have
made a difference in placement decisionér5:67:8-14 (Hamm).) In over 99% of the cases,
then, food costs did notathematicallyaffectplaintiffs’ competitiveposition.

Plaintiffs’ own witneses acknowledged that enrollment has declined at most New Jersey
private schools that serve disabled childréf3:109:57 (Davis); T2:26:1320 (Weeks).) Bce
2007, thetotal number of children in New Jersélyat needspecialneeds services hasopped,

as has the number of disabled children that requir@fedistrict placenents. (T5:78:1+479:8,

8 At trial, the parties disputed how to aracterize these other schools. Relying on the way
plaintiffs had prefaced the answer to the interrogatory in which they provided tles nathese
schools, defendantattempted to pin plaintiffs into conceding that they were “competitor”
schools whereheir students could attend and receive an appropriate education. (T41917:3
(Sandberg).) Plaintiffs, on the other hand, represented at trialatttadugh they called the
schools “competitors” in the interrogatory answer, the schools were in fctimse in the
“general area of the plaintiffs’ schools that have similar tuition.” (T4:14248§Liss).) With
that said, this semantic sparring has no effect on Hamm’s analysis. Rlairi&# unwilling to
say that they had any competitors (which selyehampers their standing argumgeand, without
objection, Hamm-a rebuttal expert-testified that Davis used a subset of these same schools
when preparing his expert report. (T5:5728Hamm).)

The real implication of whether or not plaintiffs have competitors went toward a
substantive issue under the Rehabilitation Act: whether plaintiffs’ studacksakcess to the
Meals Programs benefits solely based on their disability, or whether theyabeess to the
benefits at nomprofit schools where they could receive an appropriate education. For reasons
explained below, the “competitor” issue is not outcome determinative.

26



80:18-22(Hamm).) Weeks and Alter testified about NJDOE's intensified effort to educate
disabled children in their local school district§T2:45:7-47:23 (Weeks); T2:139:3340:2
(Alter).) For example, in recent years, NJDOE has been providing training so that phbbt sc
can provide appropriate services to disabled childredistrict. (T2:45:2346:1 (Weeks).)
Interestingly, plaintiffs are doing relagly better than many other schools in terms of
enrollment: Hamm testified that plaintiffs’ enrollment is down 21% since 2006, vghetkta
separate setting schools are down 31% during that same time period. (T5:91H&WRD).)
Plaintiffs had to estallish standing in the same manner as would be required to prevail
on the ultimate merits of their caseACLU-NJ v. Twp. of Wall246 F.3dat 261 “Thus, at the
trial stage, particularly whereas in this case-the defendant contests the bases for stanthieg,
plaintiff bears the burden of establishing that the elements of standing tesfeedaby a
preponderance of ‘the evidence adduced at trighi. Booksellers Found. For Free Expression
v. Dean 202 F. Supp. 2d 300, 311 (D. Vt. 2002)'d in part, modified in part sub nomAm.
Booksellers Found. v. Dear842 F.3d 96 (2d Cir. 2003)footnote and citation omitted)
Plaintiffs, therefore, had to demonstrate thegt termination of the Workarourwhused at least
some decreada enrollment andhe cdlateral effectsabout which they complain. They offered
no direct evidence in support. Based on plaintiédance when all is said and donen generh
theories of supply and demarttie absence of specific evidenme cause and effecind thé
failure to refute the defendants’ expert (beyond attacking his credentthks) Court is
constrainedto find that plaintiffs’ proofs on causation fall short of the quantum needed to

establish individual standing.
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b. Third-Party Standing

In order b sue orbehalf ofperson not before a court, the nanpéaintiff mustalso be
injuredby the defendants’ conducRa. Psychiatric Soc280 F.3d a288; Amato v. Wilentz952
F.2d 742, 749 (3d Cir. 1991 Becauseas discussed above, plaintiffs have not been injured by
the Workaround’s cessation, th&ack thirdparty standing to sue on behalf of their students.
The Court finds that thelack thirdparty standing for another reasaswell

Throughout, defendants hawhallenged plaintiffs’ thireparty standingon the ground
that plaintiffs’ students have not been injureé&stablishing an injury for Article Ill purposes
requires “a factual showing of perceptible harm3ummers v. Earth Island Insb55 U.S. 488,
499 (2009) (quotind_ujan, 504 U.S.at 566). If the injury has not actualized, it must at
minimum be “imminent.” SeeClapper v. Amnesty In{'ll33 S. Ctat1147.

Plaintiffs have asserted that thaitudents’ injury is the fact that they no longer are
receiving neals through the Meals Programs. That the state has stepped into thedtumydhe
USDA is not a remedyplaintiffs saybecause the studerdee being treated differently than their
nondisabled peers.And plaintiffs contend that differential, in it and of itself, is a sufficient
injury. (PIs.” Closing Br. 57-59.)

The Court finds otherwise Plaintiffs theory is that this casés about accommodating
their disabled student they receive the same Meals Progriesefits as their nedisabled
peers They have characterized their lgwit as “areasonableccommodation casednd urge
the Court to restore the Workaround or sonfeepeffective means of getting the benefits of the
Meals Programgo their eligible students.(T4:39:2540:6 (VanDeventer)) At trial, the

evidence showethat an effective means in place—that, in fact an accommodatiohasbeen
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arrived at. For examplethee was arexchangeduring crossexamination of Weeks by counsel
for the State Defendants

Q. And [the meals] are still meeting the same nutritigniadelines established
by the USDA as they did before the workaround terminated in 2007, yes?

THE COURT: So the difference | have now is you digray the vendor, the

vendor worked for free[ ] as it were, and now you do pay the vendor;

everything else is as going on as before?

THE WITNESS: That's correct.

THE COURT: All right.

Q. As far as students are concerned, there’s no difference?

A. Correct. Or at least | hope so.

(T2:32:4-14(Weeks).) Similarly, Alter has not informed his studepirerts that Deron is no
longer participatingn the Meals Programn fact, he continues to tell them that the school does
participate. “The same meals and everything is the same. The children and the parents don’t
know any different.” (T2:117:25-118& (Alter).) When the students and their parents “don’t
know any different,” itis incongruent for the Court to order the relief sought based on the finding
that an imperceptible change has caused a perceptible injury.

The Court previously expressed cent that plaintiffs’ students are relying on the
“kindness of strangers” for their meais its opinion preserving the Rehabilitation Act and ADA
claims on summary judgment. (Summanddment Op. 2qquoting MTD Hrg. Tr. 55:19
56:20).) The testimonyat trial indicatedotherwise The state is not bending the rules or going
out of its way to subsidize the studentséals:the meals are “allowable costs,” whjalnder

state regulations, can be included in tuition billed to sending disti@ge6A:23A-18.5(a)(20)

(identifying what food costs are not allowed to be included in tujtifn2:32:23-34:7 (Weeks)
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T2:116:4118:12 (Alter)) Thus, as long as plaintiffs comply witlegulatory requirements
concerning nutritional quality arttie collection of money from students who are not eligible for
free lunchtheir eligible students will continue to receive subsidized meals.

With the mealsan allowable cost to be passed on as part of tuitibwetiver plaintiffs’
studentscontinue to receivéhem depends on ghtiffs’ discretion Alter and Weeks did not
testify that they intend to stop serving medls.do so, they said, would negatively affect their
students and would be bad for busine¥geeks said, I‘'want as much as possible to avoid it,
because | reallgo believe that our schools would go desperately downhill if we eliminate it.”
(T2:68:7-9 (Weeks).) Alter saithe feeds the children out of a moral obligati“it's the right
thing to dd; and that Deron’s “students are just so economically disadvantaged and so poor it
would be immoral not to serve mealq12:91:24-25118:17#19(Alter).) There is no evidence,
therefore, that the schoolkap tostop servingnealsand putheir students at risk of an imminent
injury.

Because there isonperceptible effect on the students, this case is a powithiin the
third-party standing paradigmTo illustrate: inCraig v. Boren 429 U.S. 190 (1976p beer
vendor sought declaratory and injunctive relief against Oklahoma laws thattpdrthdsale of
beer to women 18 anmalder andto men 21 and olderThe vendor claimed the state laws were
unconstitutionabecausésuch a gendebased differential” denied malé8-20 years of age the
equal protection of the lawdd. at 192. While the femalevendots own equal protection rights
were not threatenedhe Supreme&ourt held she had thiplarty standing because the laws at
issue “plainly . . . inflicted ‘injury in fact’ upon” her: she either complied witbmand lostthe
market share of malestween 18 and 20, or broke themdrisked punitive consequenceslid.

at 194. Becausthe laws caused her palpable hatire Court held that she was “entitled to
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assert those concomitant rights of third parties that would be ‘diluted or dglvaffestal’
should her constitutional challenge faithamely the ability of “males 180 years of age to
purchase 3.2% beer despite their classification by an overt geasked criterion.”ld. at 195,
196.

Unlike the laws at issue f@raig, which undisputedly caused the vendor harm, here, there
simply is no proof that the termination of the Workaround is the cause of plaintiffs’ drop in
enrollment. Similarly, plaintiffshave not shown thany harm has been inflictedr imminently
will be inflicted, upon theirstudents, which againis unlike Craig, where males between 18 and
20 weredenied constitutional rights armgteventedfrom purchasing beer PlaintiffS students
have not been impaired from receiving what are, effectively, the benefite Meals Program
By trying tofit their factsinto the thirdparty standing framework, plaintiffs took orddficult
challenge and they have not met it.

C. Rehabilitation Act & ADA Claims

Although not required based on the foregoing conclusion on standmd;dbrtwill
address the substantive claims

To succeed on the merits of batile ADA andRehabilitationAct claims plaintiffs had to
establish that their students (1) have disabilities; (2) are otherwise qualifiedtimpate in the
Meals Programs; and (3) wedenied the benefits of the progratmescause of their disabilities.
Chambers ex rel. Chambers v. Sch. Dist. Of Philadelphia Bd. of ,EsRi¢.F.3d 176, 189 (3d

Cir. 2009). The Rehabilitation Act also requires a showing that the prag@eives federal

® In its research, the Court was hgmessed to finananycases where thirdarty standing was
challenged on the grounds that the absent party’'s rights had not been harmedis This
unsurprising and further exposes the weaknesses in plaintiffs’ theory.
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assistance.ld. at 189 n.20. In its summary judgment opinion, the Court narrowed the triable
issues to the second and third elements:

Here, there is no dispute as to the first and fourth elements: the students are

handicapped within the meaning of the Act, and the program is funded by the

USDA and administered by NJDOA.The disputes arise over whether the

students are ‘otherwise qualified’ and whether they have been excluggdlspol

reason of their handicaps.

(Summary Judgment Op. 26At trial, plaintiffs bore the burden of establishing the elements of
their claims by a preponderance of the evider®ee K.R. ex rel. Riley v. Sch. Dist. of
Philadelphig 373 F. App’x 204, 208—-09 (3d Cir. 2010).

“An otherwise qualified individual is a pers who can meet all of a prograsn’
requirements in spite of a disability, with or without reasonable accommodatuihifigton v.
Temple Univ. Sch. of Dentisfrg61l F. App’x 363, 366 (3d Cir. 20Q08ee alsaSouthastern
Cmty. Coll. v. Davis442 U.S. 397, 406 (1979): The standard for reasonableness under the
ADA does not differ from the one employed under the Rehabilitatiori”’A¢talpern v. Wake
Forest Univ. Health Science$69 F.3d 454, 462 n.5 (4th Cir. 2012) (citation omitted).
reasonable @ommodation is one that would enable plaintiffs’ students to meet the basic
requirements of the Meals Programidillington, 261 F. App’x at 366. But an accommodation
is unreasonable if defendants can show that it would regumedamental alteration ,tor the
modification of an essential aspect tfe program. Id. at 367 Halpern 669 F.3dat 464.
Plaintiffs contend thatheir studentsre qualifiedto receive the Meals Programs’ bergfitith
reasonable accommodatiesthe Workaround.(Pls.” Closirg Br. 5-27.)

Federal Defendantsargue that the Workaround isimply not a reasonable

accommodation. Thegontend that the participants at the 1984 meeting made a mistake and

created the Workaroundithout properauthority. (Fed. DefsClosing Br. 1312 T4:55:23—
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56:24 (Whitney)) They assertthat “the law prohibits foprofit private schools from
participating in the Workaround” and that “[tjhe exclusion ofgoofit schools from the School
Meals Programs is an essential aspect of those progrdfed. Defs Closing Br.12, 20.) To
allow reimbursement for meals served atgoofit institutions would open the Meal Programs
up to entities that were never meant to participdtk.af 20.)

The Statutes permit the USDA to subsidize only mealsvésem” public and

non{profit private schools, 88753, 1757, to students “attending” such eligible

schools, 8.760(d)(5). Notwithstanding the students’ enrollment in and
connections to their sending districts, the meals for which Plaintiffs seek
reimbur&ment are “served inheligible institutions- for-profit private schools-

to students who attendeligible for-profit private schools.

(Id. at9 (emphases in the original).)

Plaintiffs make the argument that reinstating the Workaround woulfundamentally
alter or affect an essential aspect of the Meals Prografiiteey have a point, becautiee
Workaround’s reasonableness, if reasonable is the equivalent of “workable,” is oberouhé
history of this case-it was in place for over 20 years and no one complained. Intfeet,
Workaround was workable enough thiatvas encouragedhrough the annual letters sent by
State Defendantsuggestinghat other fomprofit schools find participating “sponsors” to provide
their students with théederaly subsidized meals. SeeP-6, R7, P11, R12 (annual letters)
None of defendants’ witnesses could testify that the Workaround had any nedatite @i the
practicaladministation of the Meals Programg(T5:164:2023 (SadleiWilliams (NJDOE));
T4:126:13427:7 (Long (USDA)); T6:53:210 (Hawk (NJDOA)).) And it was only through
circumstances completely unrelated to the Workaround, long after its impbgion, that the

USDA issued the 2002 memorandum, and even then the Workaround continuedgahamo

four years.
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But plaintiffs’ argument faildegally for two reasons. First, the essential purpose of the
programs, as stated by Congress, is to provide adequate nutrition to school chidaesisting
the States, through grants-aid and otler means 42 U.S.C. 88 1751, 17 A{&mphasis added)
The terms anatonditionsof, and procedures associated with, the provision of thatoattle
statesis at the heart of the statute€ongress’s decision to limit reimbursement to meals served
in public and nosprofit schools is a clear and pivotal aspect of those conditions. Through their
proposed accommodationlamtiffs effectively seek an ordedirecting theUSDA to waive an
explicit limitation for their benefit, and have offered no authoritydach an imposition of their
will on the federal agency. IRGA Tour, Inc. v. Martin532 U.S. 661 (2001), the Supreme
Court ruled that under the ADA, a professional golf associdiemh to waive for a disabled
golfer a requirement thaparticipants walkhe courseof one of its tournaments. Ti@ourt held,
however,that it was a peripheral ryland“the waiver of an essential rule of competition for
anyone would fundamentally alter the nature of petitioner's tournaments.”at 689. In
Halpern v. Wak Forest Uniersity Health Sciences669 F.3d 454 (4th Cir. 2012), the Fourth
Circuit considered whether a university hamlated the Rehabilitation Acand ADA for
dismissng a student who was in violation of a professionalism requirement, which lgedlle
was caused by his ADHD and other disabilities. In finding tatplaintiff could not establish
his claim, the Fourth Circuit said thdte “could not reasonably seek to avoid or lessen the
professionalism requirement.1d. at 464. Similarly here, plaintiffs cannot seek to waive or
avoid an explicit limitation on what schools qualify for thaid that the federal government
provides to the states.

Second,to the extent plaintiffs suggest that the Rehabilitation Act’'s accommodation

principle takes pecedence over the limitations in Meals Programs statutes, that suggestion is
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wrong as a matter of law:Section 504 may not be used to expand the delivery of benefits
awarded under another statute if that statute otherwise restricts the defilseneits.” Brecker

v. Queens B’nai B’rith Hous. Dev. Fund Co., I@807 F. Supp. 428, 436 (E.D.N.Y. 198&if'd,

798 F.2d 52 (2d Cir. 19863ee also Knutzen v. Eben Ezer Lutheran Hous, 816 F.2d 1343,
1353 (10th Cir. 1987). IrKnutzen plaintiffs were two mentally disabled individuals who
applied for public housing at the defend&building, which had receivetundingand subsidies
under 8§ 202 of the Housing Act of 1958 nutzen 815 F.2d at 1345Because it received that
funding, the defendant wasquiredto provide housing to the “elderly or handicappedd” at
1347. The law specified four groups of persons thaalified as‘elderly or handicapped,” and
the Tenth Circuitinterpreted 8 202 as permitting tdefendant tachoose to provide housj to
one of the groups, but did not require the defendant to provide housih@tohem.ld. at 1349.
Defendantanade housing available to the elderly and the mobility impaired, but catelyorical
barred the mentally impairedd. at 1345. Plaintiffs, who were under 62 and mentaily not
mobility impaired, contended that defendants’ selection criteria violated the RettamiliAct.
The Tenth Circuit ruled against th@aintiffs, finding that forcingdefendarg to consider
plaintiffs for admissia would require an expansion of § 20fat wasunintended by Congress
and in contravention of its languaglel. at 1353-54.

Here too, Congress’s intento limit reimbursement tgublic or nonprofit schools
through the Meals Programs explicit, and he Rehabilitation Act does not trump those
limitations. As the court irKnutzenheld, a different holding would“use a general civil rights
statute, § 504, to revoke or repeal a.much more specific statute with an articulated program,
in violation d the wellsettled rule of statutory construction that a general statute will not be

construed so as to repeal or revoke another more particular statuédsent express language
35



by Congress stating its intent to revoke or repeal that statltted 1353 (citations and internal
guotation marks omitted).

The Rehabilitation Act and the ADA required plaintiffs to show that their studesrs w
gualified to receive the benefits of the Meals Programs, with or without reasonable
accommodation, and thatay were deniethe benefitdbecause of their disabilities<Chambers
ex rel. Chambers587 F.3d at 189. Plaintiffs have volunitarchosen to be feprofit entities
and that choice triggers their exclusion frotaining federallyreimbursed mealsWhile the
trial testimony demonstratdow tailored tle privateplacement process,isow the students are
effectively placed by the sending districts in plaintiffs’ schpalsl how connectethe students
remainto their sending districts, the fact is thay attending foprofit schools, and Congress
has not authorized the reimbursement of meatsedthere. The Court thus finds that they have
been denied federally subsidized meals, not on the basis of disability, but béeguaestnot
qualified to reeive them*®

D. Administrative Procedures Act

At summary judgment, the Coudeclined to address plaintiffs’ APA claim until the
bench trial had been completed. (Summary Judgment OpHgiwever, “aperson suing under
the APA must satisfy not only Adie III's standing requirements, but an additional test: The

interest he asserts must be ‘arguably within the zone of interests to bégoratecegulated by

19 Moreover, the evidence establishes that the cost of mealed to financially eligible students
is an allowable expense the private-foofit schools can charge as part of the tuition that is fully
paid for by the sending district. And the sending district continues to monitor and padvese
and appropriate education for plaintiffs’ students, a connection between district and giate
plaintiffs’ evidence established remains unbroken notwithstanding the privatengliac Were
plaintiffs’ schools to stop providing the meals and decrease tuition accordimafiwould be a
lawsuit—only plaintiffs would likely be the defendants.
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the statute’ that he says was violatedMatch-E-Be-Nash-SheA/ish Band of Pottawatomi
Indians v. Patchalk; U.S. -,132 S. Ct. 2199, 221(2012)(citing Ass’'n of Data Processing Serv.
Orgs., Inc. v. Camp397 U.S. 150, 153 (1970) Sincethe Court has found that plaintiffs lack
Article 1l standing the Courtneed not address the prudential “zone of interest” standing
requirements othe meritsof their APA claim
V. Conclusion

For the foregoing reasons, the Court concludes that plaintiffs hayaow@nthat they
have standingor that defendants’ conduct ran afoul of the Rehabilitation Act oADw. An
appropriate order entering judgment for defendants and against plauntifie entered

SeptembeB, 2013 /sl Katharine S. Hayden
Katharine S. Hayden, U.S.D.J
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